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(Tr. 1228] Filed in open Court February 18, 1958, Harry 
M. Hull, Clerk. : 


UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF .COLUMBIA 


Holding ‘a Criminal Term 


Grand Jury Impanelled ‘on December 27, 1956, Sworn in 
on January 2, 1957. 


Criminal No. 164-57 
Unirep States or AMERICA 
: v. 
ArtHor Mrizr . 
Grand Jury Original 2 U.S.C. 192 
The Grand Jury charges: 
InTRODUCTION 


On June 21, 1956, in the District of Columbia, a subcom- 
mittee of the Committee on Un-American Activities of the 
House of Representatives was conducting hearings, pur- 
suant to the Legislative Reorganization Act of 1946, Section 
121(q), (60 Stat. 828), and to H. Res. 5, 84th Congress. 

Defendant, Arthur Miller, appeared as a witness before 
that subcommittee, at the place and on the date above 
stated, and was asked questions which were pertinent to the 
question then under inquiry. Then and there the defendant 
unlawfully refused to answer those pertinent questions. 

The allegations of this introduction are adopted and 
incorporated into the counts of this indictment which follow, 
each of which counts will in addition merely set forth the 
question which was asked of the defendant and which he 


refused to answer. 
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Count One 


‘‘Can you tell us who was there when you walked into 
the room?’’ 
Count Two 


‘“Was Arnaud D’Usseau chairman of this meeting of 
Communist Party writers which took place in 1947 at 
which you were in attendance?’’ 


(S.) Oxrver Gascx, 
United States Attorney im and 
for the District of Columbia. 


A True Bill: 


(S.) Dawret F. Harzovur, 
Foreman. 





[Tr. 1226] Filed March 1, 1957, Harry M. Hull, Clerk. 


UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLUMBIA 


Criminal No. 164-57 


Unirep Srares 
. v8. 
AgrHur MILLER, DEFENDANT 


Charge 2 USC 192 


Priza or DEFENDANT 


On this 1st day of March, 1957, the defendant Arthur 
Miller, appearing in proper person and by his attorneys 
Lloyd A. Garrison, Joseph L. Rauh and John Silard, being 
arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. 

The defendant is permitted to remain on bond. 

Bond set in the sum of $1,000.00. Defendant released 
in custody of attorneys pending making of bond. 


By direction of 
Cuartes F. McLavesum, 

Prestding Judge. 
Criminal Court +Two 

Harry M. Hott, 
Clerk. 

By (S.) Ricuarp Kang, 
Deputy Clerk. 

Present: 


Umited States Attorney, 
By A. Hanrman, 

Assistant United States Attorney. 
E. Sweeney, 


Official Reporter. 











6 


[Tr. 1212] Filed April 1, 1957, Harry M. Hull, Clerk. 


IN THE UNITED STATES DISTRICT COURT FOR 
| THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Criminal No. 164-57 


Untrep States or AMERICA, 
v. 


Artraur Mrm.er 
Morion To Dismiss INDICTMENT OR FOR PRELIMINARY HeEaRING 


The defendant moves that the indictment be dismissed 
on the following grounds: 

1. The indictment fails to plead the following essential 
facts as required by Fed. R. Crim. P. 7(c) and U. S. Const. 
amend VI: 


(a) The particular ‘‘question under inquiry’’ to which 
the questions addressed to defendant are alleged to be 
pertinent ; 

(b) The grant of authority pursuant to which ‘‘a subcom- 
mittee of the Committee on Un-American Activities of the 
House of Representatives’’ presumed to exercise the powers 
and authority of a committee of the House of Representa- 
tives and the nature and scope of any such grant of au- 
thority ; 

(c) That the inquiry was within the scope of authority 
of the subcommittee; 

(d) That the defendant willfully or deliberately and in- 
tentionally refused to answer the questions set forth in the 
indictment ; 

(e) That the alleged refusals to answer took place before 
a ‘‘committee’’ of the House. . 

(Tr. 1213] 2. The questions defendant allegedly refused to 
answer, obviously and on their face, were not pertinent to 
the ‘question under inquiry before the subcommittee. 





a 
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3, The indictment is void and illegal in that there were 
less than 12 members of the grand jury who concurred in 
finding the indictment who were free from prejudice or 
bias against the defendant by reason of the facts stated in 
the affidavit of Joseph L. Rauh, Jr., attached hereto and 
made a part hereof. In the alternative, defendant should 
be granted a hearing at which he can offer proof by exami- 
nation of the grand jurors and otherwise that bias or 
prejudice existed on the part of the requisite number of 
the grand jurors. — 

4, Rev. Stat. $102 (1875), as amended, 2 U.S.C. § 192 
(1952), as applied herein, violates U. S. Const. amend. I by 
abridging defendant’s freedom of speech, and U. S. Const. 
amend. V by depriving defendant of liberty and property 
without due process of law (a) because it authorizes Con- 
gress to invade the province of the judiciary, and (b) 
because of its vagueness. 


(S.) Liroyp K. Gazzison, 
575 Madison Avenue, 
New York 22, New York. 
(S.) Josepn L. Ravg, Jr., 
1631 K Street, N. W.., 
Washington, 6, D. C., 
Attorneys for Defendant. 


[Tr. 1214] I hereby certify that a copy of the foregoing 
Motion to Dismiss Indictment or for Preliminary Hearing 
has been mailed to Oliver Gasch, United States Attorney, 
United States Courthouse, Washington, D. C., this 1st day of 
April, 1957. 


(S.) Josepn L. Ravu, Jr. 
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[Tr.1215] Filed April 1, 1957, Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Criminal No. 164-57 


Unrrep Srates or AMERICA 
v. 
ArTHur MILLER 


AFFIDAVIT 


JoserH L. Ravn, Jz., being duly sworn, deposes and 
says: 


1. I am one of the attorneys for the defendant named 
in the above bill of indictment. 


2. This affidavit is made in support of the Motion to 
Dismiss the indictment on the ground that it is void and 
illegal in that less than 12 grand jurors who voted the 
indictment were free from bias and fear and able to 
cast their votes freely and impartially. 

3..I have been informed that the grand jury records 
in this Court show that 9 of the 23 members of the grand 
jury which voted the indictment against this defendant 
were, at that time, employed by the Government of the 
United States. On information and belief, other mem- 
bers of the grand jury although not employed by the 
United States Government, were closely related to em- 
ployees of the United States or were prospective or poten- 
tial applicants for employment with the United States 
Government. 

4. On information and belief, less than 12 of those mem- 
bers of the grand jury who concurred in voting this in- 
dictment were free from bias and prejudice against the 
defendant and able to exercise an independent judgment 
by reason of the [Tr. 1216] fact that they were employed by 
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the Government of the United States; were closely related 
to employees of the United States or were prospective 
or potential applicarts for employment with the United 
States Government. 

5. The contempt is alleged to have occurred before a 
subcommittee of the Committee on Un-American <Activi- 
ties of the House of Representatives. The report (84th 
Cong., 2d Sess., No. 2922) of said committee to the House, 
citing the defendant for contempt, pursuant to which the 
House voted the contempt citation, contains the official 
public transcript of defendant’s testimony before said 
committee. This transcript shows that many of the ques- 
tions addresed to defendant by the committee concerned 
Communists, Communism and Communist-front organiza- 
tions and activities or activities alleged by the committee 
members to indicate Communist sympathies and activities. 
Defendant did not deny, but admitted to the committee 
past association with Communists and his membership 
and activities in organizations listed by the Attorney Gen- 
eral. Both counts of the indictment are based on defend- 
ant’s refusal to name persons whom the Committee con- 
sidered to be Communists. All of the above information 
must have been available to the grand jury and it is reason- 
able to believe that it was informed of it. 

6. Communism, membership in the Communist Party,. 
or association with members of the Communist Party or 
membership, association and activity in organizations listed 
by the Attorney General as subversive, has discreditable 
connotations and subjects persons accused of such asso- 
ciations to disrepute, to economic losses, and to possible 
criminal or administrative action. 

7. Since the grand jury’s indictment was based on defend- 
ant’s refusal to reveal the names of persons deemed by [Tr. 
1217] the Committee to be Communists, it would appear to 
the members of the grand jury that the case inherently 
involved the security of the Government. As employees 
of the United States Government and subject to security 
programs thereof, the grand jurors employed by the Gov- 
ernment could not consider the facts presented to them 
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with disinterested, free and open minds without bias and 
prejudice, as required by law. 

8. All persons who are employed by the United States 
or applicants for such employment are subject to investi- 
gation and proceedings under Executive Order No. 10450, 
entitled ‘‘Security Requirements for Government Employ- 
ment.’? The Federal Bureau of Investigation is required 
to investigate all cases arising uncer the order which in- 
volve any questions of Communist associations. Execu- 
tive Order No. 10450 provides that the employment of 
any civilian employe must be ‘‘clearly consistent with 
the interests of the national security’’ and grants to the 
heads of departments and agencies, the final determination, 
subject to no appeal, of whether this standard is met. One 
of the factors to be considered in an investigation under 
the Order is ‘‘Any behavior, activities, or associations 
which tend to show that the individual is not reliable or 
trustworthy.’’ Other factors not enumerated in the Order 
may be and are considered in making a security determi- 
nation under the Order. Views, statements, and actions 
in cases such as this are considered pertinent in proceed- 
ings under the Order.* 


*Although the decision of the Supreme Court in Cole v. 
Young (351 U.S. 536) rendered on June 11, 1956, has nar- 
rowed the scope of Executive Order 10450, Government 
employee grand jurors not employed in ‘‘sensitive’’ ‘jobs 
were not freed thereby from bias or fear. The Order itself 
has not been amended subsequent to that decision. The 
Government has announced that it supports legislation to 
continue the coverage of all employees, whether or not in 
sensitive jobs, within the security program. Furthermore, 
the Government employee whose job may not be classified 
as a security position may nevertheless reasonably antici- 
pate the possibility of having a change in duties at any time 
which would subject him to the Executive Order. Under 
these circumstances, it is immaterial whether or not any of 
the grand jurors who were Governmental employees may at 
the time of this imdictment have been technically, tempo- 
tarily outside the coverage of the program by virtue of the 
decision in the Cole case. 











x. 


[Tr. 1218]. 9. The:effect of more than:9-years of operation 
of successive loyalty and security programs has been to instil 
in Government employees and their relatives and potential 
applicants for Government employment a fear of creating 
the appearance of sympathetic attitudes toward: any person 
accused of Communism or Communist associations. This 
fear in a grand juror is so strong, so personal and so 
intense that it would prevent him from casting his vote 
impartially, as required by his oath and by law, and 
amounts to an actual bias against any person accused of 
some act which might impede the hunt for supposed Com- 
munists.? 

10. If the court will grant defendant a earie intial 
to Rule 12(b)(4) of Federal Rules of Criminal Procedure, 
we expect to prove that the grand jurors. employed: by: the 
United: States have known or heard: 


[Tr:..1219] (1) About relatives, friends: or fellow 
workers who were kept under surveillance, investi- 
gated, suspended or dismissed under the loyalty and 
security programs;, 

(2) That many such. persons were investigated, sus- 
pended or dismissed by reason of associations or ac- 
tions which occurred: in the distant past, or which were 
of short duration, or were infrequent or purely casual; 

(3) That many such persons were investigated or 
suspended or dismissed. by reason of actions or associa- 
tions, not of their own, but of close associates, in- 
cluding. relatives; 


*'That fear generated by the loyalty and security program 
has been increased and accelerated’ by the enactment of 
such laws as the Internal Security Act of 1950, 64 Stat. 987, 
50: U.S.C. 781, the McCarran-Walter: Immigration Act, 66 
Stat. 181, 8 U: S.C. 1181, the Communist. Contro? Act: of 
1954, Public Law: 637, 83rd Cong., 2d’ Sess., the Compulsory: 
Testimony Act, Public Law: 600; 83rdi Cong., 2d Sess., the- 
Bail Jumping ‘Act, Public Law: '603, 88rd Cong:., 2d Sess. S 
and the Harboring of Criminal Act: Public Law 602, 83rd 
Cong:, 2d: Sess. 
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(4) That many such persons were investigated, sus- 
pended or dismissed by reason of actions or associa- 
tions which bore little real relation to security. 


11. We will further prove: 


(1) That the net effiect of these facts, known to the 
grand jurors, has been to create a climate of opinion, 
fear and intimidation among government employees 
that they would jeopardize their tenure or their job 
opportunities or provoke investigation by reason of 
any opinion or action or association which could be 
considered as evidencing the slightest sympathy with, 
or lack of hatred for, Communism or any other left- 
wing-ism, including a vote against the present indict- 
ment. 

(2) That these fears have been affirmed and strength- 
ened by the almost daily press reports of the harsh 
and unjust operation of the loyalty and security pro- 


grams ; 

(3) That this climate of opinion, fear and intimida- 
tion has affected personally those grand jurors em- 
ployed by the United States and their relatives and 
those [Tr. 1220] who are potential applicants for such 
employment so as to prevent their exercise of free will 
in voting in this case. 


12. Affiant has personal knowledge that, during formal 
hearings under Executive Order 10450, persons under in- 
vestigation have been asked their opinions of cases, such 
as the Alger Hiss, Remington, Coplon and Rosenberg cases, 
involving alleged Communist associations. If the mere 
opinions of persons who have not even participated in the 
case thought to affect the security of the government are 
treated by the authorities as relevant to a decision on 
security or loyalty status, the grand jurors would recognize 
that a vote against an indictment in this case would be 
harmful to their security status. 

13. Affiant has personal knowledge that, during formal 
hearings under Executive Order 10450, persons under in- 
vestigation have been asked their opinions of Congressional 
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investigating committees. The grand jurors would recog- 
nize that a vote against indictment of a person who had 
been cited by such a committee as contemptuous would be 
harmful to their security status. 


(S.) Josern L. Ravg, Jr. 
Subscribed and sworn to before me this 1st day of April, 


1957 
(S.) Mary C. Asay, 
Notary Public. 


My commission expires December 31, 1957. 
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[Tr. 881] IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Criminal No. 164-57 


Unrrep Srares or AMERICA 
v. 


ARTHUR MILLER, DEFENDANT 


Washington, D. C. 
April 12, 1957. 


The above-entitled cause came on for hearing on Motion 
to Dismiss Indictment or for Preliminary Hearing before 
the Honorable CHartzs F. ae United States 
District Judge, at 1:45 p.m. 


APPEARANCES: 


William E. Hitz, Assistant United States Attorney, 
Counsel for Government. 

Lloyd K. Garrison, Esq., New York, New York; Joseph 
L. Rauh, Jr., Esq., John Silard, Esq., Washington, D. C., 
Counsel for Defendant. 


[Tr. 882] PROCEEDINGS 


The Clerk: The case of Arthur Miller. 

The Court: Counsel may proceed. 

Mr. Rauh: If Your Honor please, may I first introduce 
to the Court Mr. Lloyd K. Garrison, of New York City, 
a member of the Bars of New York, Wisconsin and the 
Supreme Court, and ask that he be admitted for the pur- 
pose of this case. 

The Court: Mr. Garrison, you will be admitted for the 
purpose of this case. 

Mr. Garrison: Thank you, Your Honor. 

Mr. Rauh: May it please the Court, on May 23, 1956, 
the House Committee on Un-American Activities opened 
an ‘‘Investigation of the Unauthorized Use of United States 
Passports.”’ 

The opening statement of the Chairman of the Commit- 
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tee made clear that the purpose was the unauthorized use 
of United States passports; and the witnesses test-fying 
at this hearing all were ones who had had connections with. 
the unauthorized use of United States passports. 

On June 21, 1956, the Defendant, who, if Your Honor 
please, was a distinguished playwright before he became 
more famous as a husband, was called before this subcom- 
mittee of the House Un-American Activities Committee 
then investigating the unauthorized use of the passports. 

Now, Mr. Miller, when he went before this Committee, 
[Tr. 883] was a very forthright witness. Indeed, he re- 
ceived the praise of the Chairman of the Committee as 
the result of his forthright statements, that although at 
one time a mixer in Communist causes, he had found the 
mistake of his ways and would no longer do them. 

In the entire hearing, which lasted all morning, there 
were only two questions that he would not answer. They 
involved: Who was present in a room in 1947—that was 
some nine years before the hearing—where certain Com- 
munist, writers were discussing Marxism and its relation- 
ship to art and literature. 

Mr. Miller told the Committee that he couldn’t answer 
that, because of his conscience; and then went further and 
said, these questions have no pertinence to the question 
of passports which you are investigating. 

In other words, if Your Honor please, the Defendant 
here, Mr. Miller, not only told the Committee all about 
himself, answered every question they put to him; but when 
they came to two questions that he deemed contrary to 
his conscience, but more, which he deemed not pertinent 
to the question under inquiry, then at these two he balked. 

Now, if Your Honor please, as a result of this, despite 
the fact that Mr. Miller received the praise of the Chair- 
man of the subcommittee, he was cited for contempt for 
refusing to answer these two questions; and he was indicted. 
[Tr. 884] The indictment is a short statement that the 
Committee had the authority and that the questions were 
pertinent, and sets out these two questions. , 

The Court: In your opening statement, the Court under- 
stood you to say that the Defendant: answered all but two 
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questions; and you stated what one of the questions was, 
namely: Who was present in a room in 1947 when certain 
playwrights were discussing Marxism? But you did not 
include the second question. You seem to be going on 
to other matters. If you wish to make a complete record, 
the Court would call your attention to that. 

Mr. Rauh: Thank you, sir. May I just clarify what I 
meant by that. 

Count 1 is the refusal to answer the question: 


Can you tell us who was there when you walked 
into the room?’’ 


That 1 is, the room in 1947, where the writers were dis- 
cussing Marxism i in relationship to the arts. 

The Court: The Court will say that the Court has read 
the briefs and, of course, is familiar with the counts in 
the jacket, as we call it, or in the file; but the Court is 
merely calling this matter to counsel’s attention in the 
event counsel wishes to have the record contain a complete 
statement of the situation. 

Mr. Rauh: Thank you, sir. 

[Tr. 885] Count 2 was as follows: 


‘‘Was Arnaud D’Usseau chairman of this meeting 
of Communist Party writers which took place in 1947 
at which you were in attendance?’’ 


Now, the reason I stated them both as one, if Your Honor 
please, was that it seemed to me that they really are one. 
They are separated into two questions, but they both raise 
who was there and who was the chairman when he walked 
in. 

In other words, both of the refusals relate to an unwill- 
ingness to identify who was in the room, first, as mere 
people there, and second, as to who was, more or less, 
presiding. 

So that my thought in presenting it as one was to indi- 
cate that both of them relate to the same subject matter: 
Who was in this room in 747. 

Now, we have moved to dismiss the indictment on four 
grounds. I would like to state them, although I will make 
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clear to Your Honor we are arguing here only one of the 
four. 

The Court: The Court doesn’t wish to interrupt you, 
but it may save a little time if you will permit the Court 
to call attention to Page 18 of your brief, very recently 
filed. In fact, I think only yesterday. 

Mr. Rauh: Yes, sir. 

The Court: Which, however, the Court read last night. 
There, it states as follows: 


‘<The only issue is whether the questions [Tr. 886] 
asked were pertinent to the subject under inquiry.’’ 


Then you go on to comment on that. Is that a correct 
statement of your position? 

Mr. Rauh: Yes, sir; that is the correct statement. The 
three grounds that we make in our motion to dismiss—on 
which we do not rely here, because Court of Appeals deci- 
sions foreclose us—are: The sufficiency of the indictment, 
the question of the grand jury, and the question of consti- 
tutionality. 

I would like to mention to Your Honor, if I may, that 
all three of these questions are presently pending in the 
Supreme Court. 

The Court: Sufficiency of the indictment—— 

Mr. Rauh: The bias of the grand jury, and the constitu- 
tionality of the statute as applied in this kind of a situa- 
tion. 

The three on which we do not rely, on which there are 
Court of Appeals decisions against us, are all, as I say, 
pending before the United States Supreme Court, and will 
be resolved in one way or another within a short time. 

The question that we present, and the only question, 
as Your Honor pointed out, is this, and this is the state- 
ment of our position: The questions Defendant is charged 
with refusing to answer obvioiusly and on their face are 
[Tr. 887] not pertinent to the question under inquiry be- 
fore the Committee. 

‘First, what was the question under inquiry? We have 
no doubt on this, if Your Honor please, that the question 
under inquiry was the unauthorized use of United States 
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passports. In his opening statement to the Committee on 
the hearings, the Chairman of the Committee, Mr. Walter, 
said, very categorically : 

‘<The hearings which the Committee on Un-Ameri- 
can Activities are beginning this morning deal with 
one of the most vital aspects of our entire security 
problem, the fraudulent procurement and misuse of 
American passports by persons in the service of the 
Communist conspiracy.’’ 


That is quoted, sir, on Page 2 of the brief which we sub- 
mitted yesterday. 

Now, in this jurisdiction, at least, the question is settled 
as to how you determine what is the question under in- 
quiry, because at Page of the Barenblatt decision, which 
came down on January 3 of this year—— 

The Court: You are speaking of the slip opinion now? 

Mr. Rauh: Yes, sir. That is the only reference I have. 
I don’t believe it is reported as yet. 

The Court: See if you can get that. 

The Clerk. It is reported. 

[Tr. 888] The Court: It certainly isn’t reported in the 
bound volume yet. I haven’t found it in the advance . 
sheets. 

Mr. Hitz: 240 Fed. 2nd, 875. 

The Court: What was the date of the publication of that 
advance sheet; do you know? 

Mr. Hitz: I do not know. I don’t have it here. 

The Court: What is it? 

Mr. Hitz: 240 Fed. 2nd, 875. 

The Court: The Court leafed through the advance sheets 
this morning and was unable to find the Barenblatt case 
reported in the advance sheets; but if counsel has the num- 
ber of it, it certainly must be reported. 

Proceed, please. 

Mr. Rauh: At Page 12, sir, of the slip opinion, it is 
stated: 

‘“We take these statements of the Chairman as con- 
clusive of the purposes of the inquiry pursuant to 
“which appellant was called as a witness.”’ 
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Now, it seems clear that what the Chairman said the 
purpose was, the question under inquiry was is the ques- 
tion under inquiry. But, furthermore, the whole hearing 
dealt with passports. The title on the hearings, them- 
selves, is, ‘‘Investigation of the Unauthorized Use of United 
States Passports.’’ 

[Tr. 889] The reference on Page 12, sir, is right in the 
middle of the page. 

The Court: Yes; the Court has the slip opinion in his 
hand. 

Mr. Rauh: That reference is just about the middle of the 
page. 
‘““We take these statements of the Chairman as 
conclusive ...”’ 


The Court: Yes. 
Mr. Rauh: That is preceded immediately by the words, 
‘‘Looking further.’’ Those are not necessary words. 


‘“‘The nature, purpose and hope of the Committee 
when it began this general continuing inquiry in Feb- 


ruary can be determined by examining Exhibit No. 7.’’ 


The Court: That is 9 in the footnote, and it says, ‘‘See 
Appendix.’’ The Court doesn’t find any appendix. 

Mr. Rauh: Yes, sir, on Page 17 of the slip opinion, sir. 

The Court: Just a moment. Yes. 

Mr. Rauh: That is the appendix; and that is the opening 
statement to which they were referring. 

The Court: That clarifies it. All right, proceed. 

Mr. Rauh: Now apart from this, although one wouldn’t 
have to go apart from this, everything in these hearings 
was about passports. The relevant authorities of the 
Government [Tr. 890] testified about passports. When 
Mr. Miller was called on June 21, they went right into pass- 
ports. 

I don’t think that there could be really any question— 
unless one would take the position that a committee 
doesn’t mean what it says or what it does—that the ques- 
tion under inquiry is the unauthorized use of United States 
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passports. I don’t believe that it-can be challenged or 
would be challenged. 

Now, on the face of these questions which Defendant 
refused to answer, it seems to us that there is not only no 
showing of pertinence, but that the questions on their face 
are obviously not pertinent. 

We can see no possible connection between a discussion 
in a room as to the relationship of Marxism to art and 
drama—we can see no possible connection between that 
discussion and who was there with the question of the 
unauthorized use of passports. 

And remember, if Your Honor please, that the Defendant 
said to the Committee: These questions have no relation 
to passports. And the Committee did not answer or sug- 
gest wherein they could have a relationship to passports. 

Now, if Your Honor please, in the Bowers case, which is 
the leading case on pertinency in this jurisdiction, the 
Court of Appeals made perfectly clear that the possibility 
that these were preliminary questions would in no way 
meet the issue of pertinence. 


I particularly call to Your Honor’s attention the bottom 
of Page 7 of our brief, the brief that we submitted yester- 
day. There, quoting from Bowers, the Court says: 


‘<Tt will not do to say the questions were preliminary 
in nature and, had they been answered, would have 
led to and been followed by questions plainly pertinent, 
for on that theory pertinency need never be shown in 
a prosecution under the statute. It could always be 
said the questions were preliminary. The allegation is 
not sustained by a mere possibility that they might 
have led to later relevant questions.’’ 


Therefore, it does seem to us that there is no factual 
possibility of indicating how who was in a room talking 
about Marxist literature is in any way related to passport 
legislation many years later. 

Indeed, if Your Honor please, the three questions which 
were asked and discussed in the Bowers opinion are really 
a lot more pertinent to the investigation of the committee 
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om organized crime than the questions asked Defendant 
could possibly be to passport legislation. 

If Your Honor please, our discussion of Bowers com- 
mences on Page 9, and we cite the three questions, the first 
of which [Tr. 892] is: 


‘“What business did you engage in in Chicago?”’ 
Well, certainly asking a potential criminal what business 


he Lad been in some years before is a lot closer to the 
subject matter of that investigation than asking a person 


. who was discussing literature, a playwright, the names of 


certain persons in a room nine years before. 

There is no suggestion anywhere by the Committee at 
any time in these entire hearings that this discussion of 
literature had anything to do with passports. And so, 
therefore, if Your Honor please, we have a simple question 
under inquiry, unauthorized use of passports. We have 
two simple questions asked the Defendant that had nothing 
to do with the unauthorized use of passports. Therefore, 
we come to our third and last point: That there is no reason 
for the trial. 

If we are right that the question under inquiry was the 
unauthorized use of passports, and if we are right that 
who was in a room where they were discussing literature 
in 1947 can have nothing to do with the unauthorized use 
of passports, there can be no reason for any trial. 

Certainly there is no need for the trial for Your Honor 
to look at the transcript of the hearings. The indictment 
is based on these hearings. The transcript is before Your 
Honor as a matter of judicial notice. We ask that you 
[Tr. 893] take judicial notice. They are before you by 
affidavit. So it seems clear that the hearings are before 
you. 

Certainly there is no need for a trial for the purpose 
of the Government to attempt to prove what is on its face 
cannot be proved. 

Now, there are only limited authorities, if Your Honor 
please, on this subject; but all of the authorities, limited 
as they are, that we have been able to find do seem to sup- 
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port our position that this matter can’ be decided on the 
indictment. 

I won’t recite all the cases, but I will mention them. The 
Witkovich case, cited at our brief on Page 13; the Laut case, 
cited at our brief on Page 14; the Lamont case, in our brief 
at Page 15; and the Garvett case, in our brief on Page 16. 

I would just like to read a few words from the Witkovich 
and Laut cases, as indicating the law, as we understand it 
to be, recognizing that it is a matter of only severel cases, 
but as to which there seems to be no conflicting authority. 

From the Witkovich case, I would like to read this quo- 
tation: 


_**Where the questions are not relevant on their face, 
but there is any probability that they could be shown 
to be relevant, it is proper to give the Government an 
opportunity [Tr. 894] to make some sort of showing 
on the question. However, where it appears from 
the indictment that the questions alleged are not even 
probably material, the indictment should be dismissed. 
Where it is perfectly apparent to the trial judge from 
the face of the indictment that the questions set forth 
are irrelevant, the defendant will not be exposed to 
what would be a mere ceremony of trial.’’ 


Now, if Your Honor please, in all of these cases, the 
Courts examined the transcript, recognized that the ques- 
tions ‘were not pertinent to the question under inquiry, and 
dismissed the indictment. 

So, in conclusion, I would just like to make three propo- 
sitions that I don’t believe even one so well versed and able 
an advocate in these matters as Mr. Hitz can rebut. 

First, that the questions under inquiry here was the 
unauthorized use of United States passports. Second, that 
questions as to who was present in a room where there 
was a discussion of Marxist literature in ’47 are completely 
not pertinent to the question under inquiry; and third, that 
it is unnecessary and unfair to put a man to trial where it 
affirmatively appears that no crime has been committed. 

If I might, if Your Honor please, have just a minute or 
two after Mr. Hitz has finished, I would appreciate that, 
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[Tr. 895] since we have filled a brief, but I am sure Mr. 
Hitz has been too busy to have given us the benefit of his 
views to date. 

The Court: Well, the Court would make one inquiry of 
counsel. 

The Court notes that in your brief filed yesterday and 
in the memorandum of points and authorities filed on April 
1, in support of the motion to dismiss the indictment, there 
is no reference to the case of the United States v. Watkins, 
except at the very close of your memorandum of points 
and authorities on the next to the last page thereof, in which 
you cite it in connection with your contentions as to bias 
and prejudice of the grand jurors, which is now stated by 
counsel to be withdrawn from this Court’s consideration. 


The Court feels that it should not fail to make this com- 
ment with reference to the Watkins case and to ask your 
views with reference to the effect of the rule in the Watkins 
case on this very subject of pertinence. 

The Court may be anticipating the Government’s argu- 
ment, but the Court would feel that perhaps it might be 


well for counsel to comment on it. 

Mr. Rauh: If Your Honor please, may I only say one 
preliminary thing. That we do not withdraw from con- 
sideration those three points. We simply point out, in our 
obligations as lawyers, that you are bound by decisions 
of the Court of Appeals. 

[Tr. 896] The Court: It would be superfluous for you to 
call that to the Court’s attention, because the Court is 
bound and recognizes its obligation in that. 

Mr. Rauh: We would like to win on those grounds. We 
just know we can’t. We have reserved them for future 
use. 

On the Watkins case, if Your Honor please, I am also 
counsel in that case. 

The Court: The Court recognizes that. 

Mr. Rauh: We have argued that in the Supreme Court 
now and it is pending. 

The Court: The Court will interrupt to ask if you raised 
pertinence in the Watkins case? 
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Mr. Rauh: Why, if Your Honor please, we did, but we 
didn’t raise it on the motion to dismiss, because, I would 
say, the difference between Watkins and Miller, on the 
question of pertinence is that in the Watkins case, appar- 
ently, the question under inquiry is the full range of the 
Committee’s authority. 

Now, I think that raises a very important point that I 
would like to clarify here, that I believe the Government 
will raise. 

In other words, if the Committee does not narrow the 
question under inquiry, it may be that the full question 
under inquiry is the full scope of the authority of the 
Committee; and in Watkins, we argued in the Supreme 
Court that the [Tr. 897] questions asked Watkins were 
outside the scope of the Committee. In other words, we 
assumed in Watkins that the question under inquiry was 
the full breadth of the House Committee’s authority. And 
we said to the trial court and to the Supreme Court— 
actually, we did not argue this point in the Court of Ap- 
peals until the rehearing—but we said in the trial court, 
in the Court of Appeals on rehearing and in the Supreme 
Court that the question under inquiry here may well be 
as broad as the scope of the authority, but the questions 
asked Watkins were outside of the scope of the authority 
of the committee. 

Now, we are not today arguing that the questions asked 
Miller are outside of the scope of the authority. We will 
argue that and contend that if it goes to trial. 

We are making a much more limited point, and it is: 
The Committee has set up a question under inquiry—and 
they did not do in Watkins—and in setting up this question 
under inquiry—— 

The Court: You mean the Committee has limited itself? 

Mr. Rauh: Yes, precisely. 

The Court: And is not bound by the broader or granted 
power which it has? 

Mr. Rauh: It could only do that by advising the Defend- 
dant. If Your Honor please, if I may, I would like to be 
the Defendant for a moment, going into this hearing. 

[Tr. 898] He comes into a hearing which is announced for. 
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the purpose of dealing with passports. He has to make a 
decision on whether a question is pertinent. He can only 
make that decision in relation to the announced purpose 
of the hearing. 

Now, I am not suggesting that if the Committee had gone 
back into another room and said, We now want to broaden 
the purpose of this hearing from unauthorized use of pass- 
ports to our full authority under our enabling resolution, 
that they would not be able to do it. But Mr. Miller was 
testifying at a hearing whose purpose was announced as 
passports. 

I would like to read, if I may, what Mr. Miller said on 
this point. After refusing to answer the question, he 
gives 

Mr. Hitz: Do you have the page reference to this? 

Mr. Rauh: Yes, 4688 of the transcript, and Page 6 of our 
brief. At the bottom of Page 6 of our brief, we quote this: 





‘And that my counsel advises me that there is no 
relevance between this question and the question of 
whether I should have a passport or there should be 
passport legislation in 1956.’’ 


In other words, if Your Honor pleases, in Mr. Miller’s 
mind, as a result of the Committee’s action, is that he is 
testifying on a question under inquiry, of passports. They 
can’t change that without telling him. He had a right to 
[Tr. 899] rely, if Your Honor please, on the announced 
public purpose of this hearing, the purpose which the Chair- 
man gave at the opening of the hearing, the questions that 
had been put to all the witnesses, the questions asked of 
him. Then he says: This isn’t relevant to passports. And 
they don’t answer him. He had every right to assume that 
the question—Now it is possible, as I say, had they gone 
to another room, had they voted to broaden the hearings, 
that they could then have come back and asked him to 
answer the other questions. 

That, I don’t think is before Your Honor, because they 
didn’t do it. They announced the passport hearing; they 
called him before a passport hearing; he told them he was 
assuming it was a passport hearing, if Your Honor please; 
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and we say these questions asked him are clearly unrelated 
to a passport hearing. 

To answer your question again—I hope I am not being 
repetitious—in Watkins there was no effort or no state- 
ment by the Chairman or anyone else narrowing the hear- 
ing beyond the full scope of the authorization; whereas 
here' the hearing was clearly narrowed to one thing, the 
unauthorized use of United States passports. 

The Court: Very well. 

Mr. Hitz: Your Honor, Mr. Rauh’s proposition in dis- 
tinguishing this case from the Watkins case, which he 
concedes in a lawyerlike fashion Your Honor is bound by, 
is that in [Tr. 900] this case the Committee was proceeding 
on an authority and within a scope of investigative activity 
less than the full Committee’s authority. 

The Court: That is a fair statement of your position; 
is it? 

Mr. Rauh: I am sorry, I was handing something to Mr. 
Garrison, sir. 

The Court: Mr. Hitz states that you are contending that 
the Committee is operating in a field and in a scope which 
is less than the full scope of the powers of the Committee. 
Is that a correct statement? 

Mr. Hitz: That is my statement of it, yes, Your Honor; 
and in that fashion, Mr. Rauh distinguishes it from Wat- 
kins; and he concedes that Watkins is binding on this 
Court at the trial level. Speaking, of course, of the in- 
quiry of a witness as to the identity of other persons in 
alleged subversive activity, which is what we have here. 

Mr. Rauh: Sir, if that question is addressed to me, I 
would be happy to answer. I don’t want to interrupt Mr. 
Hitz. It is almost exactly, but it isn’t quite my position, 
sir. I will be perfectly happy to answer, or to wait. 

Mr. Hitz: It might be well, if he cares to answer it, so we 
have the proposition. 

Mr. Rauh: All right. 

The Court: The Court will state that there has been very 
[Tr. 901] little reference, as the Court has pointed out, to 
the Watkins case in the briefs filed by the Defendant. The 


Court will frankly state that the Watkins case appears to. 
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grant.to the committees a very wide scope and latitude of 
inquiry. In the Watkins case, the Committee was clothed 
with the same power with which the Committee is clothed 
in this case. So there is no difference in that respect. 

In the Watkins case, the inquiry was with respect to 
certain practices in the field of labor. In this case, the 
inquiry is with respect to the existence of certain alleged 
practices, or results, perhaps you would call it, in the field 
of issuance of passports. 

Now, in the Watkins case, questions were asked which 
were very similar to the questions asked of the witness by 
the Committee in the present case, and which the witness 
respectfully declined to answer, and upon which the wit- 
ness made a statement explaining the basis of his failure 
or refusal to answer. A quite similar statement was made 
in both cases. 

Now, in the Watkins case, although the inquiry was with 
respect to certain practices alleged to obtain in the field 
of labor, and in the face of a statement by the witness Wat- 
kins that inquiry as to whether certain individuals were 
members of the Communist Party in the past was not per- 
tinent or relevant to that inquiry, the Court, nevertheless, 
held [Tr. 902] that his failure to answer constituted the 
contempt of Congress. That is, the Circuit Court of Ap- 
peals of our Circuit. 

Now it is contended by counsel for the Defendant that 
there exists a difference in that the Committee was acting 
in two different spheres of inquiry; that in the Watkins 
case, the Committee was not limited to an inquiry as to 
the particular subject matter, namely, infiltration of Com- 
munist elements into labor, but was limited, as the Court 
states, by the full scope of the Committee’s power; where- 
as in the present case, the Committee is limited not to the 
area of the full scope of the Committee’s power, but to the 
more restricted area of the practices that obtained in con- 
nection with the issuance of passports, which restricted 
scope did not encompass the questions that were asked of 
the witness Miller. 

Mr. Rauh: May I answer that, sir? 

The Court: I am trying to state your position. 
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Mr. Rauh: I think you have stated it, but there is one 
distinction I wanted to make that I don’t think I made 
clear before; and it is the distinction between pertinence 
and authority. And I am willing to rest my whole case 
on this distinction, if Your Honor pleases. 

I was going to answer the little difference I had with 
the statement of Mr. Hitz. I do not say that the Com- 
mittee [Tr. 903] did not have authority under its resolution 
to ask the questions that Mr. Miller refused to answer. 
And that is Watkins. But I do say it wasn’t pertinent to 
the question under inquiry. 

The Court: Do you contend that the Committee, clothed 
with the power with which it was clothed in both cases, by 
its statement limited its power and made inapplicable the 
words of the Circuit Court of Appeals of this Circuit that 
legislative inquiry may be as broad and as searching and 
as exhaustive as is necessary to make effective the con- 
stitutional powers of the Congress? 

Mr. Rauh: Sir, that language was not addressed to the 
questions in Section 192. Section 192, the Contempt Stat- 
ute, makes it a crime to refuse to answer a question per- 
tinent to the question under inquiry. That language in 
the Court of Appeals decision, if Your Honor please, is not 
directed to that problem, because that was not raised in 
the Court of Appeals. 

It isn’t the fact that the Committee had or didn’t have 
authority. It is the fact that the statute says the questions 
that he rfuses to answer, for it is to be a crime, must be 
pertinent to the question under inquiry. 

The Court: But I inquired of you whether you raised 

the question of pertinency in the Watkins case, and you 
stated you did. 
(Tr. 904] Mr. Rauh: I think I mis-used, because I was going 
too quickly, pertinency and authority. We argued that the 
questions which were asked Watkins were not pertinent 
to the Committee’s authority. Now, that was a kind of a 
mis-use, misnomer, was a poor use of semantics. 

In other words, there are two questions always in these 
cases: Did the committee, within its enabling resolution, 
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have authority to ask the question. That was what we 
raised in Watkins. 

Here, I am not raising that. We are going to raise that 
at a later stage, at the trial, where it is appropriate. Here, 
we are not raising that. We are raising a separate and 
independent question, namely, were these questions per- 
tinent to the question under inquiry. 

You look to find the question under inquiry not in the 
general authority, but in the public indication by the com- 
mittee of what the question under inquiry was. The ques- 
tion under inquiry can either be the full scope of the 
authority, or it can be a slice of it. 

We say here the question under inquiry was a slice of 
the authority, namely, passports; and until they changed 
that, he has the right to rely on that and to decide whether 
the questions are pertinent, and take his chances. 

We say that there is no relationship between these ques- 
tions and passports. Now, that doesn’t say that there 
[Tr. 905] wasn’t authority to ask these questions within 
the enabling resolution. What Watkins decided was the 
authority to ask them within the enabling resolution. 

I would like, if Your Honor please, if this does seem to 
be a major matter, to have an opportunity to brief this 
point separately. 

The Court: The Court would feel that there has been 
considerable opportunity afforded counsel to present his 
authorities ; and the Court feels that counsel has presented 
a very substantial number of authorities. 

Mr. Rauh: Yes. 

The Court: In fact, the brief of counsel pretty much en- 
compasses the expressions of our Supreme Court on this 
question of contempt of Congress. I don’t feel that there is 
any need, unless you can cite some case in which the Court 
makes a specific distinction, such as you are making now. 
The Court is not conscious of any case, and the Court is 
more or less familiar in keeping up with the current 
authorities. 

Mr. Rauh: I can’t pull out of my memory at this second 
any case which clarifies the point or makes clear the dis- 
tinction I am making. It seems to me, though, that in- 
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herent in the whole question of contempt is, one, did the 
committee have authority to act within its enabling reso- 
lution, and second, were the questions pertinent to the 
question under inquiry. 

[Tr. 906] Watkins dealt with the former. Bowers dealt 
with the latter. I think, if Your Honor please, the differ- 
ence is between Watkins and Bowers. Bowers deals with 
pertinence to the question under inquiry. They decide 
what the question under inquiry is, and say: These ques- 
tions aren’t pertinent. Watkins dealt with the scope of 
the enabling resolution. 

I didn’t clearly enough see what was in Your Honor’s 
mind at the time [I first discussed Watkins to make this 
clear distinction. But it does seem to me under 192, the 
Government has to prove both authority and pertinence to 
the question under inquiry. Authority may be and usually 
will be different than the question under inquiry. 

We are saying, the question under inquiry here is clear, 
passports, and these questions are not pertinent. The mere 
fact that they may have had authority under their enabling 
resolution is not proof of pertinence to the question under 
inquiry. 

The Court: Well, the Court is very mindful of the dis- 
tinction that counsel seeks to draw; but it isn’t conscious 
of having been furnished anything in the way of authority 
of a judicial nature, that is, reported cases, to support 
counsel’s contention. 

Mr. Rauh: In the Barenblatt case, itself, if Your Honor 
please, on page 11, the Court starts in the second full para- 
graph with the statement: 


[Tr. 907] We must ascertain specifically the subject 
under inquiry at the time appellant appeared as a wit- 
ness before the subcommittee.”’ 


Then they go on to say, how it was entitled. I pointed 
out to Your Honor how this was entitled, ‘‘Investigation 
of the Unauthorized Use of United States Passports.”’ 

Then it goes on to say: 


‘¢The Chairman asked the Committee counsel .. .’ 
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I went on to point out that the Chairman’s statement 
here was passports. 

In other words, it does seem to us that the Court has 
recognized that the subject under inquiry, or, to use the 
more exact language of the statute, the question under 
inquiry may be less than the full authority of the Commit- 
tee; and I believe is less than the full authority of the 
Committee where the Chairman states what he is inves- 
tigating. 

Indeed, if Your Honor please, in many jurisdictions, the 
Government now sets up a question under inquiry in its 
indictments less than the full authority. In New York, 
for example, in view of the Lamont case, the Government, 
in its indictments in New York State now includes a ques- 
tion under inquiry less than the authority of the House 
Committee. 

The Court: Well, I think the Court is at fault in extend- 
ing this argument. While counsel is perfectly welcome to 
continue his argument, the Court questioned counsel, after 
[Tr. 908] counsel has indicated he had concluded his ar- 
gument, in order to raise this question as to the applica- 
bility of the rule announced by the Circuit Court of Appeals 
of our own Circuit, which is binding on this Court, in the 
Watkins case. 

If the Court can attempt to rephrase counsel’s position, 
counsel, as the Court takes it, is contending that there is 
a distinction between authority and pertinency; and that 
the Watkins case is not an authority upon which the Gov- 
ernment can rely in, this case with respect to the element 
of pertinency. Is that it? 

Mr. Rauh: That is quite right, if Your Honor please, 
because there was no question under inquiry stated less 
than the full authority of the Committee, which there was 
in this case. 

You have stated my position just right, sir. 

The Court: I think I have your position as a result of 
these questions. Thank you for stating it. 

Counsel for the Government may proceed. 

Mr. Hitz: We do not concede there is any difference be- 
tween the expression and concept of authority of the par- 
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ticular body conducting the inquiry and the question under 
inquiry, which is the language of the statute. 

Mr. Rauh and I differ on that particular point. He says 
there is a concept of authority that is granted to the par- 
ticular committee, and that the question under inquiry, 
[Tr. 909] nevertheless, by that committee under that au- 
thority may be less than the full authority. 

That is where Mr. Rauh and I differ; and that is where 
Mr. Rauh seeks to depart from the holding and the binding 
effect of the Watkins case. 

Now, the statute is violated by one ‘‘who refuses to an- 
swer any question pertinent to the question under inquiry.”’ 
There is nothing said there about authority. 

There is no reason to believe that the drafters of that 
statute had in mind that the Committee, having certain 
powers and rights of investigation—not only that, but 
duties of investigation—would have a field of inquiry de- 
lineated and directed for them to pursue, would at any 
time be pursuing a question narrower than that. 

The Court: The Court interrupts you. The Court un- 
derstood counsel for the Defendant to take the position— 
and if the Court is in error in its statement, of course, 
counsel for the Defendant may correct the Court, and 
should, and the Court invites counsel to do so—that the 
measure of the scope of inquiry in which the Committee, 
clothed with this broad general power, may proceed is 
limited not by its broad general power, which Watkins 
states is the criterion, but that it abandons its right to 
inquire under the broad general power when its Committee 
Chairman makes a statement to the effect that the inquiry 
is with respect to a specific subject matter, asin [Tr. 910] 
this instance, the inquiry in respect of the improper is- 
suance or illegal issuance of United States passports. 

Now, in the Watkins case, the inquiry, as the Court un- 
derstands the situation, was with respect to the question 
of the infiltration of certain elements, communistic elements 
into the labor movement. 

Mr. Hitz: Precisely. 

The Court: And the Court would welcome counsel’s 
views as counter-attacking or in counter-balance of the 
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Defendant’s views with respect to the question as to 
whether there is or is not that distinction in the two cases. 

Do you understand? 

Mr. Hitz: I do understand. : 

Now, Mr. Rauh stated in argument—I don’t know 
whether he would care to be bound by this; I don’t know 
what difference it makes—that the full Committee authority 
was available to the Watkins committee when it inquired 
of Mr. Watkins’ associations within the labor movement 
who were subversive. 

The Court: And that was to be the criterion of its scope. 

Mr. Hitz: He said the full scope of authority. He said 
there wasn’t any diminution in any fashion at all by the 
statement of the Chairman or anyone else of an authority 
or of a question under inquiry that would be less than the 
full [Tr. 911] authority. He says here that is different. 

The Court: Is that correct? Does that correctly state 
your position? 

Mr. Rauh: Yes, Your Honor. 

Mr. Hitz: Your Honor has just pointed out, in the Wat- 
kins inquiry it was stated by the Chairman, either to Mr. 
Watkins, at the beginning of his session, or at the time 
of some earlier appearance by another witness—but within 
the same catalogued category, let us say, that the hearings 
were taking at the moment—that it was infiltration of Com- 
munists into the labor organizations that was their imme- 
diate object and subject. That is undoubtedly true. 

I don’t know that it makes very much difference, because 
I do not believe that the chairman of a committee can lessen 
his obligations and his duties and those of his committee 
to inquire under the statute or the resolution to a field and 
a category less broad than the full committee powers. 

In this case, I again repeat, Mr. Rauh apparently asks 
Your Honor to hold that the Watkins case is not controlling 
for the reason that the Committee Chairman here talked 
himself out of, so to speak, the full powers that he was 
otherwise clothed with. 

That, I say, in the first instance, violates the obvious fact 
that the Committee powers, the full Committee powers are 
directive to the Committee, and to the extent that they do 
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[Tr. 912] or seek to limit their power of inquiry at any par- 
ticular time, they fail to carry out the obligations of the 
mandate of the resolution creating them. 

I add this by way of a footnote to my own statement. Mr. 
Rauh’s proposition would be that: If here there was an 
announcement by the Committee at some time that they 
were particularly interested in passports. They are not 
saying: We are no longer the Un-American Activities Com- 
mittee. They are entitled to and directed to investigate 
the impact of Communist-inspired propaganda. They don’t 
say that. They say: We at the moment are interested in 
passports. 

Suppose we found somebody before the Committee that 
indeed was in the field of passports, either the issuance of 
the passports, the application for them, or the use of pass- 
ports—in the latter of those two fields Mr. Miller fell—and 
it developed that that person knew something about Com- 
munism in unions or on the waterfront. 

Mr. Rauh’s proposition is that this Un-American Activi- 
ties Committee, which, he says, under the Watkins case, 
could inquire into this person’s Communist connections on 
the waterfront or anywhere else, would have to say: We 
have limited ourselves to passports. We must adjourn. 
We must go in the back room. We must decide that we are 
now going to conduct this investigation under the full 
powers, and, I say again, duties of this Committee, in order 
to ask this witness about [Tr. 913] Communism on the 
waterfront and Communism in unions. 

Now, this precise proposition was advanced to Judge 
Risley in the trial of two cases here, and the motions pre- 
ceding the trials of those two cases. They were the cases 
of Shelton and Knowles. 

In the course of disposing of this proposition that the 
Committee at times is confined into an area and to a scope 
of activity less than the full Committee powers, had this 
to say. 

Judge Risley wrote a very complete and exhaustive and, 
I say, authoritative and convincing opinion in the Shelton 
case, which is No. 1215-56. It has not yet been printed. I 
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have a copy of it, if the Court would care to follow me in 
reading a sentence or two. 
On Page 11, Your Honor, Judge Risely stated: 


‘“‘The Defendant’s contention that the Government 
failed to establish that any precise question within the 
authority of the Subcommittee was under inquiry at 
the time in issue is not established by the evidence in 

' this ease. The statement of the Chairman of the Sub- 
committee at the commencement of the hearings in 
which Defendant appeared in Washington, D. C. and 
testified clearly showed that the Subcommittee was 
then engaged in attempting to ascertain the extent and 
[Tr. 914] nature of Communist infliltration into news- 
dispensing agencies.”’ 


Which would be like passports here or unionism in the 
Watkins case. 


‘‘Such an inquiry is manifestly within the duties im- 
posed upon the Subcommittee by the enabling resolu- 
tions and the authority of the Subcommittee is meas- 
ured by only the enabling resolutions creating it and 
charging it with specific duties. The scope of a given 
hearing by a duly-authorized subcommittee must be 
confined to those matters fairly within the delegated 
authority. Beyond that, the committee is not confined 
to a categorical subject ‘within the area delegated to it 
pursuant to law.’’ 


That is the holding of this case which I ask Your Honor 
to observe in your ruling on this motion. You will note 
that he cites the Knowles case, which is the second of the 
two cases decided by Judge Risley on this subject. 

Now, Mr. Rauh, having made this argument to Your 
Honor that there is something less than full Committee 
authority not only available to it, but within which it must 
necessarily confine itself, then goes on to say that these 
questions are without that narrower field and, therefore, 
not pertinent to that question under inquiry at that time. 
[Tr.915] We can meet that utimate conclusion. that Mr. 
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Rauh brings before Your Honor when the time comes. In 
other words, we can say, and we will say that this examina- 
tion of Mr. Miller as to the identity of the writers present 
at the time that Mr. Miller attended with them meetings of 
Communist Party writers—and I am precisely accurate in 
the terminology that I am using—that when Mr. Miller 
said: I will not tell you who were those writers with whom 
I met in meetings of Communist Party writers—when he 
said that he wouldn’t answer, he was refusing to answer a 
question beyond the limited authority of the Committee, 
we can show that that was within the scope even of that 
narrow field when the time comes. But the time has not 
come, we say. We say that the attack that is being made by 
Mr. Rauh upon the indictment is one not available to him 
at this stage of the proceeding, for the reason that the 
Government not only is entitled to but necessarily must 
show by evidence, which all of the cases hold may be intro- 
duced by the Government at the trial of the issues, that the 
questions must be shown to be pertinent to the matter under 
inquiry. 

It necessarily means that we will offer evidence on that 
subject where the questions are not pertinent on their face; 
and he requires that they be pertinent on their face or 
they fail. We will show that at the time of the trial. The 
proposition that the Government not only can but must 
[Tr. 916] prove the pertinency of the particular questions 
is fundamental in the law of contempt prosecutions. So far 
as I am aware, it was first announced in the Sinclair case, 
279'U. S. at Page 296, where it was stated by the Supreme 
Court that it was necessary for the Government to allege 
and to show the pertinency of the particular questions. 

Naturally, that contemplates a showing, a proving at the 
time of trial. | 

This matter was next raised importantly for this juris- 
diction in the Bowers case. In the Bowers case, it was held 
that except where those questions are pertinent on their 
face to the matter under inquiry of the particular commit- 
tee, the Government must prove the significance, the perti- 
nency of those questions; and it stated with respect to all 
of the questions that fell within that category—and I think 
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it held that all of them did fall there—that the Government 
failed to make any such showing. 

I particularly refer Your Honor to that portion of the 
Bowers decision in our Circuit Court which is found on 
Page 5 of the slip opinion. The opinion is reported in 202 
Fed. 2nd, 447. The Court had this to say: 


‘While it was the duty of the trial court to deter- 
mine as a matter of law whether the question was perti- 
nent, that determination could only be made from a 
[Tr.917] factual showing by the Government. . .”’”— 


I am interrupting the reading. We can’t make any 
factual showing here, and we need not be required to do so. 
I am reading now without omission. 


... since the question and the answer for which it 
called, standing alone, did not pertain to the subject 
under inquiry.’’ : 


And it went on to show and to state and hold with respect 
to other questions that the Government made no showing 


of pertinency. 

It all presupposes that there will be a trial of the issues 
and whether or not the Government has shown pertinency 
as a matter of evidence at the trial. Of course, we don’t 
have to show it at the time of the filing of the indictment 
or attacks upon the sufficiency of the indictment. 

If that were true, that we had to show it now, it would 
mean that all of those counts in the indictment based upon 
questions not pertinent on their face would fail, and fail at 
a preliminary stage of a motion to dismiss the indictment; 
and the opportunity later to show pertinency, as the Sin- 
clair case stated, as the Bowers case stated, and as later 
eases stated, that opportunity would not be open to the 
Government. 

Now, another important expression in our Cireuit indi- 
cating that the matter of the pertinency of questions cannot 
be attacked at the time of preliminary motions against the 
[Tr. 918] indictment, is found in the Sacher case. The 
Sacher case is reported at 240 Fed. 2nd 46. It is a very 
recent documentation of that citation, However, I do not 
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have that; and I would like to ask the Court to bear with 
me in the reading of a portion of the Sacher opinion. This 
is a Cireuit Court case, as Your Honor well knows. On 
Page 10 of the slip opinion. 

In Part 3 of that opinion, the Court of Appeals was 
undertaking to decide the objection made to the conviction 
in that there was allowed the testimony of Subcommittee 
counsel to give hearsay information as to what the Com- 
mittee had in mind and what information it had, and that 
it was reversible error to do so. 

The Court pointed out that it was perfectly proper to 
introduce such evidence from such a witness in order to 
prove the pertinency of the matter to the inquiry, the 
pertinency of the questions. 

It concluded, on Page 10, in this holding: 


_ furthermore, in a contempt proceeding, when the 
questions asked may not be pertinent on their face to 
the inquiry, it is the Government’s duty to establish by 
other evidence this relationship.’’ 


I am citing those cases to the proposition that it is a 
matter for the Government to prove; and I say, prove at 
[Tr. 919] the trial, of course. From that, I conclude that it 
isn’t open to the Defendant at this time, in a motion to 
attack the indictment, to raise the question of the lack of 
pertinency of these questions. 

When the time comes, and I say again it has not come, 
we will be able to meet the precise question that Mr. Rauh 
raises here, namely, that these questions concerning the 
Communist Party writers did indeed relate even to the 
narrow subject of passports. We say that we will meet 
his proposition as he presents it without abandoning our 
view of the contempt proceeding here, that the Committee 
is clothed, and not only clothed with the right, but the duty 
to continue an investigation under its full authority, and 
that any abandonment of it by a statement of the Chairman 
would be in dereliction of his duties. 

To conclude, we say that this question cannot now be 
raised at this point; that the motion to dismiss should be 
overruled and the entire motion denied. 
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I would like to add two cases to the citations I have 
given to the Court. Your Honor will remember that I 
referred to two opinions by Judge Risley, and I read from 
the Shelton case of his. My quotation from Page 11 of the 
Shelton opinion cut off at the point where he says, ‘‘To 
compare the Knowles case .. .’’ I have the citation within 
the Knowles case. Your Honor might be interested in it. 
[Tr. 920] Judge Risley did not give it. The citation within 
the Knowles case is Page 6 of Judge Risley’s duplicated 
opinion in that case, which has appeared since in the 
Reports. 

The Court: You say Page 6 of Judge Risley’s duplicated 
opinion? 

Mr. Hitz: If Your Honor would look at Page 11 of 
Shelton. 

The Court. I have that. 

Mr. Hitz: Judge Risley refers to United States v. 
Knowles. 

The Court: Yes; the Court sees that. 

Mr. Hitz: And he gives the District Court number of it. 

The Court: Yes. 

Mr. Hitz: That is a duplicated opinion. By that, I mean, 
it is one that has been duplicated in the same fashion as 
the Shelton opinion I handed to you; and on Page 6 of it 
is what Judge Risley refers to. 

The Court: Very well. 

Mr. Hitz: And just one further citation, Your Honor, 
for completeness. I am sure Your Honor wants this to be 
completely stated. 

There is so much law on this subject, Your Honor, it is 
hard sometimes to.assemble it. I have it, Your Honor. In 
the Barenblatt slip opinion, the Court’s Point 1 on Page 3 
is the answer to the proposition that Mr. Rauh [Tr. 921] 
likewise must rest upon, that we should have alleged in the 
indictment just what was the particular question most of 
interest to the Committee on this particular morning. In 
the second paragraph of Part 1 on Page 3, the Court states: 


‘‘The argument is also advanced that the indictment 
is defective in that it does not describe the matter into 
which the Subcommittee was inquiring at the time ap- 
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pellant appeared before it. The indictment alleges an 
unlawful refusal to answer questions which were per- 
tinent to the question then under inquiry which in- 
quiry was made pursuant to the Committee’s enabling 
resolution. Thus it appeared that the indictment stated 
all the elements of the offense charged and served no- 
tice on the appellant as to what conduct on his part 
constituted the alleged offense.’’ 


So when I say here the indictment doesn’t raise the ques- 
tion that Mr. Rauh seeks to make and, therefore, it is not 
available to him, it is not open for Mr. Rauh to say: Well, 
your indictment isn’t any good. You should have alleged 
that, and then our point would be before the Court. 

It wouldn’t be before the Court even then. Our indict- 
ment isn’t bad; and our Circuit Court has held it. Mr. Rauh 
mentions a New York form of indictment that is now being 
used since the Lamont case. It is true, they do that. 
[Tr. 922] The Lamont case is what inspired it. I think it 
is very poor pleading under this statute. It is unneces- 
sarily narrow. Mr. Rauh will inform the Court that, never- 
theless, the Government did not seek certiorari in that case; 
but it was for reasons other than the agreement by the 
Government with the ruling of the Court of Appeals in that 
Circuit that caused them not to seek certiorari. 

Thank you, Your Honor. 

Mr. Rauh: I will try not to detain the Court too long. 

I think it would be easier if I could answer Mr. Hitz in 
reverse order, starting with the last. 

The Barenblatt case does, as Mr. Hitz states, support the 
form of this indictment and, therefore, if it’s not reversed, 
it is on certiorari, it will support the form of this indict- 
ment. But we are not raising a question as to the form of 
the indictment at this time. 

We are raising a question as to the substance of the in- 
dictment and that the indictment, taken with the transcript 
of the hearings, which is before Your Honor on this motion, 
indicates that the questions are not pertinent. So that the 
Barenblatt case, in upholding the form of the indictment, 
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in no way deals with the substantive question before Your 
Honor. 

Now, in essence, Mr. Hitz has made two points: First, I 
think it is roughly the same point that Your Honor made 
to me in questioning; and secondly, that he will meet the 
problem [Tr. 923] of pertinency when the time comes. 

I would like to answer the second one first. There are 
really three categories of cases. There are those where the 
indictment shows on its face that the questions asked are 
pertinent to the question under inquiry. There are those 
where the indictment shows on its face that the questions 
are in a doubtful category and proof would be helpful to 
show pertinency. And there is a third category where the 
indictment shows on its face, taken together with the tran- 
script, that the questions are not pertinent to the question 
under inquiry. 

The authorities we cited in our brief go to the latter cate- 
gory, in which this case is. Because, if Your Honor will 
note, although Mr. Hitz talks bravely of what he would do 
at the trial, he made not the slightest suggestion of what 
possible theory could be advanced for tying up a discus- 
sion of literature in 1947 to passports in ’56. 

In other words, Mr. Hitz’s, wait and see, simply comes 
down to the fact that every defendant must go to trial no 
matter how impossible it is to demonstrate that the ques- 
tions are pertinent. 

Now, the two cases he cites certainly don’t have anything 
to do with the proposition. The first is Bowers, if Your. 
Honor please. There was no motion to dismiss in the Bow- 
ers case. Had there been a motion to dismiss in the [Tr. 
924] Bowers case, it is our opinion it would have been 
granted because those questions were clearly on their face 
not pertinent. 

In the Sacher case, there was all sorts of evidence at the 
hearing tying these questions to the question under inquiry. 
Indeed, if Your Honor will look at Page 6 of the Sacher 
opinion, you will see set out a whole page of evidence relat- 
ing Sacher to the Matusow case, which was what was in- 


quiry, with preliminary questions. 
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There is no slightest relation of these meetings to the 
passport problem. 

So it seems to me that we are back and that the whole 
case turns upon the question you put to me, or the way Mr. 
Hitz argued the affirmative side of the question that you 
put to me. 

Now, I would like to put it this way, if Your Honor 
please. Mr. Hitz says that the Chairman does not talk 
himself out of his powers. I concede that. 

Let me read Chairman Walter this way: 


‘«The question under inquiry today is passports.’ 


Had he said that, I don’t suppose there is any question 
that the Government would have to show pertinency to 
passports. But he said substantially the same thing. It 
isn’t that Chairman Walter, by saying the question under 
inquiry is passports, has talked himself out of any powers. 
What he has [Tr. 925] done is set up a standard for the 
man appearing to guide himself by. 

Now, one has to remember two things, if Your Honor 
please, here. This is a criminal case, and the presumption 
here is with the Defendant. Congress was very careful to 
limit the power of contempt. The debates on the con- 
tempt statute indicate how worried they were about this. 
And when they set up, the question under inquiry, they 
weren’t doing something, it seems to me, meaningless, be- 
cause, obviously, the question always has to be within the 
authority. 

The position taken by the Government that the question 
under inquiry is no more than the authority of the commit- 
tee would make the words, ‘‘question under inquiry’’ sur- 
plusage. It would be true whether those words were in or 
not. Certainly, if the committee didn’t have authority to 
ask the question, there could have been no crime. I mean 
that regardless of the words ‘‘question under inquiry.’’ If 
the Committe hadn’t had authority to ask Miller these ques- 
tions, there was no crime. That is perfectly clear. 

On Mr. Hitz’s reading of the statute, ‘‘question under in- 
quiry’’ adds nothing to it. Now, I say to Your Honor that 
one can’t read out of a statute that is a hundred years old 
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language as clear as the words ‘‘question under inquiry.”’ 
I don’t believe Your Honor had the intention to read those 
out; and I think that there you do get the difference with 
[Tr. 926] Watkins, is that there the question was one of 
the authority of the Committee to ask these questions. Here 
it is the question under inquiry. 

I would like to read from the Knowles case, which Mr. 
Hitz has cited. I would like to read from Page 7, because 
I think that is really the more relevant section of the 
Knowles decision. 


‘<The Defendant’s contention that she was not ap- 
prised of the subject of inquiry prior to or at the time 
of her appearance is urged upon the apparent supposi- 
tion that the Committee was required to proceed in the 
execution of its duties by a series of inquiries on pre- 
cise topics embraced within the express subject matter 
delegated to it by the enabling resolution. That is to 
say, Defendant seems to urge that the Subcommittee 
was required to limit the scope of a given hearing to 
a categorical subject.”’ 


Then it goes on. Our position is not that. We are not 
saying that Chairman Walter had to limit the scope of his 
inquiry. We are saying that he did set up a question under 
inquiry. He was not required to. He could have said, on 
May 23, we are going to investigate Communism in the 
United States; and had he said, we are going to investigate 
Communism in the United States, these questions might 
have. [Tr. 927] been pertinent. But he didn’t. 

He wasn’t required to do what he did; but when he did it; 
he put the Defendant on notice that he would have to an- 
swer questions about passports; and when the Defendant 
refused to answer: questions because he thought they 
weren’t pertinent about passports, and said to Chairman 
Walter, I won’t answer it because it isn’t pertinent to pass- 
ports, Chairman Walter, by his silence, acquiesced in that. 

In other words, had Chairman Walter told the Commit- 
tee at the opening of the hearing, we are investigating Com- 
munism in America, you would have one case. But when 
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Chairman Walter opens the hearing by saying, we are in- 
vestigating passports, it seems to me the Defendant was 
entitled to rely on it. 

One gets a very serious due process question under the 
Government’s interpretation. In other words, at the time 
the man is allegedly committing a crime, he thinks the 
hearing is under one question under inquiry, and the Com- 
mittee thinks the hearing is something else, namely, the 
full scope of the inquiry., That will raise serious problems 
that I don’t believe are warranted here. 

The simple solution is to take the Committee for what it 
says, passports; and it is clear that if it is passports, no 
crime has been committed, and our motion should be 
granted. 

I might also say that we would have no objection to Your 
Honor considering these motions or holding them until 
[Tr. 928] the Watkins case is decided, which is a matter of 
weeks at the most, and it may solve all our problems. But 
we just have to wait. But for ourselves, we would be per- 
fectly satisfied for Your Honor to take these under consid- 
eration until the Watkins case comes down. Judge Curran 
did a similar act the other day in holding a sentencing up 
so that a motion of arrested judgment could be made on the 
trial of a similar case also involving issues that were before 
the Court there in the Watkins case; and we think possibly 
Your Honor will want to consider withholding decision 
until the Watkins decision. 

Mr. Hitz: Could I be heard very briefly, Your Honor, in 
reply. 

Mr. Rauh’s argument just made certainly pinpoints the 
position that the Government initially takes and continues 
to take in this proceeding, namely, that the attack on the 
indictment does not and cannot raise the questions that 
Mr. Rauh seeks to present to the Court. 


He asks you to consider what it was that the Chairman 
of' the Committee had to say sometime before the actual 
appearance of Mr. Miller before it, which Mr. Rauh con- 
tends narrowed the inquiry down to a point where these 
questions which would be pertinent under the Watkins rule 
are not pertinent under what the Chairman had said. 
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Mr. Rauh, I believe, attached to his motion and his [Tr. 
929] brief copies of reports, and he asks Your Honor then 
to read the indictment that he is attacking in the light of 
what is stated in either two or three printed volumes, and 
from that he makes his argument here. 

That illustrates and proves beyond peradventure of a 
doubt that Mr. Rauh is going beyond the confines of the 
indictment in order to attack it. And he seeks to bring into 
the Court here in such a fashion which he should not be 
able to do what he thinks will be the Government’s proof 
at the time of the trial to say that it isn’t sufficient. 

The Committee was acting within a very narrow field. 
The Government must necessarily be bound by that. And 
when they are, these questions will apvear to Your Honor 
on the face of the indictment to be beyond that scope. That 
is Mr. Rauh’s position. 

We say it is untenable in an attack on an indictment, 
and we will meet his narrow question at the time that the 
trial brings up that issue. 

The Court: As pointed out by the Court at the early stage 
of the oral argument of counsel for the Defendant, counsel 
for the Defendant, in his brief most recently filed, states 
as follows: 


‘<The only issue is whether the questions asked were 
pertinent to the subject under inquiry.’’ 


[Tr.930] The Court has been assisted by counsel who 
have very diligently sought out the authorities; and the 
Court is thankful to counsel for their verbal representations 
and statements, as well as for the written briefs that have 
been filed. 

Taking the issue to be that as stated by counsel for the 
Defendant in its brief, the Court will call attention to the 
fact that the Chairman of the Committee stated, on May 23, 
1956, at the beginning of the series of hearings, in which 
_ series the questions involved here arose: 


‘The hearings which the Committee on Un-Ameri- 
ean Activities are beginning this morning deal with 
one of the most vital aspects of our entire security 
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problem, the fraudulent procurement and misuse of 
American passports by persons in the service of the 
Communist conspiracy. 

‘*We are now able to document in great detail the 
procedures by which the Communist and Communist 
Party sympathizers obtain passports in direct viola- 
tion of American law.’’ 


And with some elimination of material, the quote con- 
tinues: 


‘<The purpose of the hearing is this: To ascertain 
the procedures by which the Communist Party has 
[Tr. 931] been able to obtain passports and make pos- 
sible illegal travel for Communist Party members and 
sympathizers, and to determine if this situation can 
be remedied by legislation now being considered by the 
Congress.’’ 


And following that appear the words, in the brief of 
counsel : 


‘Investigation of the Unauthorized Use of United 
States Passports, Part 1, Hearings Before the Com- 
| mittee on Un-American Activities of the House.’’ 


Now, it is the contention of the Defendant that the use 
of those words restricted or proscribed the Committee in its 
inquiry, and that the use of those words constituted a 
criterion by which should be determined the question of 
the relevancy of any inquiry such as is involved herein. 

Now, as the Court reads the Watkins opinion, the Court 
must feel that that is too narrow and restricted an inter- 
pretation of the power of the Committee on Un-American 
Activities; and that the question of pertinency, likewise, is 
not strictly limited by those words, brt by the broader 
criterion of whether the inquiries come within the full scope 
of the power of the Committee on Un-American Activities. 

Counsel for Defendant has filed this motion as a prelimi- 
[Tr. 932] nary or pre-trial motion. Of course, when a mo- 
tion of this sort is presented in advance of the trial of the 
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case, the Court must view all the material which it takes 
into account in connection with its ruling on the motion 
most favorably to the respondent; and it must conclude, 
and is bound under the law to conclude that all of the 
material and all implications arising therefrom are to be 
judged most favorably to the respondent, in this. instance, 
the Government. 

Now, counsel for the Defendant has addressed himself 
to the question of pertinence in a detailed way; and the 
Court appreciates the representations which counsel made 
in that respect; and states that there are three types of 
questions involved in pertinence, as related to the indict- 
ment: One is where pertinence appears clearly on the face 
of the indictment. The second is where pertinency is a 
mixed element and may be viewed from both sides, namely, 
that it appears, and that it does not appear, dependent upon 
your point of view. And thirdly, the situation in which it is 
obvious on the face of the indictment that relevency is 
absent. 

Now, the Court must view this situation from the posture 
which it has outlined, namely, from the standpoint of the 
Court’s position vis-a-vis the motion, not as it would view 
it if it were trying the case. 

So the Court is confronted with the question as to whether 
pertinency is so manifestly absent from the face of the 
(Tr. 933] indictment as to cause the Court—despite the 
necessity of the Court’s viewing the situation as it has 
stated it must view it in this posture—to sustain the motion. 

In the light of the rule announced in the Watkins case, 
and, indeed, in the opinions to which reference has been 
made, namely, the Shelton opinion, written by one of the 
Judges of this Court, a visiting Judge, Judge Risley, and 
the Knowles opinion eited with approval by that Court, the 
Court is not persuaded that the lack of pertinence is so 
apparent and so clear and obvious on the face that the 
Court must rule that the indictment is invalid. 

As counsel for the Government has stated, the burden of 
proof of pertinence rests upon the Government at the trial; 
and in the Court’s opinion, those opinions which announce 
that and elaborate on that rule are applicable here, because 
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pertinence is a matter which often depends upon much 
testimony and cannot be determined by a mere reading of 
the words of an indictment, unless, indeed, as counsel has 
pointed out, the lack of pertinence is so obvious that the 
Court must so conclude. 

The Court doesn’t feel that that is the situation in this 
case. Applying the rule in the Watkins case, the Court is 
of the opinion that it cannot be said that the inquiry which 
has been made here, and which forms the basis of this in- 
dictment cannot be held to have any relevancy to the inquiry 
[Tr. 934] being conducted by the Committee. 

Counsel for the Defendant will, of course, be protected 
in its presentation of that question and its reliance upon 
that contention at the time of the trial, because as Govern- 
ment counsel has stated and, of course, as we all know, the 
burden of establishing pertinence will rest upon the Govern- 
ment at the trial, and the pertinency of the questions will 
be be determined from the evidence adduced at the trial. 

In the circumstances, the Court feels constrained to over- 
rule the motion of the Defendant; and the Court does so 
overrule the motion of the Defendant. 

Is there anything further, gentlemen? 

Mr. Rauh: No. 


(Whereupon at 3:25 p.m., the hearing on the motion was 
concluded.) 


[Tr. 935] Certificate of Court Reporter 


I, Ida Z. Watson, hereby certify that I reported the 
proceedings had in Criminal No. 164-57, United States of 
America v. Arthur Miller, on April 12, 1957, and that the 
foregoing Pages 1 to 54, inclusive, constitute the official 


transcript of such proceedings. 
Ipa Z. Watson. 
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UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLUMBIA 


Criminal No. 164-57 


Unrrep SraTEs 


VS. 
AzTHurR MILLER, DEFENDANT 


CHarGE: CONTEMPT OF CONGRESS 


On this 12th day of April, 1957, came the attorney of the 
United States; the defendant by his attorneys: Lloyd A. 
Garrison, Joseph L. Rauh, Jr. and John Silard, Esquires; 
whereupon the motion of the defendant to dismiss or for 
preliminary hearing, coming on to be heard, after argument 
by counsel, is by the Court denied. 


By direction of 


Oxnagctes F. McLavesuin, 
Presiding Judge. 
Criminal Court +2. 
Harry M. Hout, Clerk. 
Deputy Clerk. 
Present: 


United States Attorney. 
By Wuuuo E. Hirz, 
Assistant United States Attorney. 
By (S.) Epmunn F. McKerown, Jz., 
Ipa Watson, 
Official Reporter. 
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{[Tr. 1186] Filed April 19, 1957, Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Criminal No. 16457 
Unirep States oF AMERICA 


v. 
AxgrHur MILER 
Motion ror ConTINUANCE 


Comes now the defendant and respectfully moves that 
the date for trial in the above-entitled case be continued 
until the opening of the October Term of Court and in 
support of said motion defendant sets forth the following: 

1. On February 18, 1957, defendant was indicted for 
contempt of the Committee on Un-American Activities of 
the House of Representatives. Defendant was arraigned 
on March 1, 1957, and pleaded not guilty. Defendant filed 
a Motion to Dismiss the Indictment, with accompanying 
Points and Authorities, on April 1, 1957. Judge Me 
Laughlin heard oral argument on the Motion to Dismiss on 
April 12, 1957 and denied same. Defendant’s trial is 
presently set for May 13, 1957 and no previous request for 
continuance has been made. 

2. The decision of the United States Supreme Court in 
Watkins v. United States, No. 261, October Term, 1956, 
may well be dispositive of defendant’s case and will, at the 
very least, greatly narrow the issues therein. The simi- 
larity between the two cases may be seen at a glance from 
the following tabulation: 

{Tr. 1187] Watkins Case Miller Case 
(i) Watkins appeared be- (i) Miller appeared before 
fore a Subcommittee of a Subcommittee of the 
_ the House Un-Ameri- House Un-American 
can Activities Commit- Activities Committee. 
tee. 
(ii) Watkins told the Com- (ii) Miller told the Commit- 
| mittee all about his tee all about his past 
past activities and as- activities and associa- 
_ gociations. tions. 
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Watkms Case 


(iii) Watkins refused to 
identify certain per- 
sons with whom he had 
associated im 1947. 

(iv) Watkins raised as a de- 
fense the lack of anu- 
thority of the Commit- 
tee to ask the questions 
forming the basis of 
the indictment. 

(v) Watkins raised as a de- 
fense the absence of 
ask questions not hav- 
constitutional power to 
ing a legislative pur- 
pose. 

(vi) Watkins raised as a de- 
fense the absence of 
congressional power to 
ask questions infring- 
ing upon his rights un- 
der the First Amend- 
ment. 

(vii) Watkins challenged as 
too vague and indefi- 
nite the authorizing 


resolution of [Tr. 1188] 


the Committee in the 
light of the Fifth Am- 
endment. 


Miller Case 


(iii) Miller refused to iden- 
certain persons 
with whom he had asso- 
ciated in 1947. 3 

(iv) Miller will raise as a 
defense the lack of au- 
thority of the Commit- 
tee to ask the questions 
forming the basis of 
the indictment. 

(v) Miller will raise as a 
defense the absence of 
constitutional power to 
ask questions not hav- 
ing a legislative pur- 


pose. 

(vi) Miller will raise as a 
defense the absence of 
congressional power. to 
ask questions infring- 
ing upon his rights un- 
der the First Amend- 

- ment. 

(vii) Miller will challenge as 
too vague and indefi- . 
nite the authorizing 
resolution of the Com- 
mittee in the light of 
the Fifth Amendment.* 


* There are other and additional defenses which Miller 
will raise. For example, Miller will contend that the ques- 
tion under inquiry at his hearing was the unauthorized use, 
of passports and that the questions he refused to answer 
are not pertinent to that question under inquiry. But the 
fact that there are additional points in the Miller case in 
no way detracts from the fact that every single point raised 
in the Watkins case is also raised i in the Miller case and on 


identical facts. 
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Thus the striking’similarity, almost identity, of the two 
cases is at once apparent. 

3. The Watkins case was argued before the United States 
Supreme Court on March 7, 1957 and will almost certainly 
be decided before the Supreme Court recesses in June. The 
requested continuance until after the summer recess may 
make Miller’s trial unnecessary (if the Watkins decision 
is favorable to Watkins’s contentions) and will, at the very 
least, narrow the issues in Miller’s case greatly and make 
it possible to try his case in the light of the only Supreme 
Court ruling on the fundamental questions at issue. Any 
motions deemed necessary as a result of the Watkms de- 
cision could be made during the summer recess and the case 
tried at the opening of the October term. 


4. Early in January, 1957, this Court refused continu- 
ances, pending the Watkzns decision, to certain defendants 
in contempt eases. At that time, however, all briefs in the 
Watkins case had not yet been filed and oral argument had 
not yet been had. Since then the briefs were filed and oral 
argument was had on March 7, 1957. To require a trial in 
defendant’s case prior to the Watkins decision might well 
result in the case being [Tr. 1189] tried and decided one 
week and a decision in Watkins handed down a day or two 
later which might have made the trial completely unneces- 
sary and would certainly have shaped the issues at the trial 
entirely differently. 

5. While the Government has refused to consent to any 
continuance, their own position in similar cases is entirely 
inconsistent with their position here and has been rejected 
by the Court of Appeals for this Circuit. The Government 
itself moved for postponements of the Government’s brief 
in cases raising similar issues in the Court of Appeals 
‘‘yntil the Watkins case is decided by the Supreme Court.’’ 
Gojack v. United States, No. 13464; Russell v. United States, 
No. 13529. Furthermore, over the objection of the Govern- 
ment, the Court of Appeals recently granted to appellants 
in contempt cases postponements of the date for filing 
briefs until the decision in Watkins. See Shelton v. United 
States, No. 13737, order dated March 22, 1957; Knowles v. 
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United States, No. 13734, order dated March 29, 1957. 
Certainly Miller’s case is, on the above showing, as close 
or closer to the Watkins case than either Gojack, Russell, 
Shelton or Knowles. What the Government’s position 
comes down to is that it should have the right to obtain 
postponements pending Watkins, but that a defendant 
should nevertheless be forced to file briefs and put to trial 
prior to the Watkins decision. The Court of Appeals has 
rejected the Government’s inconsistent position and it is 
submitted that this Court should do likewise. 

6. Like the Court of Appeals, District Judge Curran has 

recently recognized the inherent fairness of postponing 
action in contempt of Congress cases pending the Watkins 
decision. In the case of United States v. Whitman, Criminal 
No. 1213-56, tried on April 8, 1957, Judge Curran post- 
poned sentencing until the Watkins decision. 
(Tr. 1190] 7. All apart from the Watkins decision, defend- 
ant’s counsel are in serious need of additional time for pre- 
paration. Paul, Weiss, Rifkind, Wharton & Garrison are the 
General Counsel for defendant and have been so for a 
number of years. One of the undersigned counsel, Lloyd 
K. Garrison, is the partner of that firm assigned to this 
ease. He is the only partner familiar with the matter and 
has undertaken the preparation of the case for trial. In 
view of the importance of this case, the grave constitutional 
and statutory issues that it raises, and other irrevocable 
commitments of counsel, we believe that it would take at 
least an additional month after May 13th to complete ade- 
quate preparation for trial. 

Wherefore, it is respectfully requested that the trial be 
continued as requested herein. 


( S.) Lioyvp K. Gazzison, 
575 Madison Avenue, 
New York 22, New York. 


(S.) Josera L. Ravuug, Jr., 
1631 K Street, N. W., 
Washington 6, D. C. 
Attorneys for Defendant. 
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CERTIFICATION 


The undersigned hereby certifies that he has this 19th 
day of April, 1957, served Oliver Gasch, United States 


Attorney, with a copy of the Motion for Continuance by 
United States mail, postage prepaid. 


(S.) Joszepx L. Ravn, Jr. 


wa 
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[Tr. 1184] Filed May 3, 1957, Harry M. Hull, Clerk. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 164-57 


Untrep States 
vs. 
Agruor Muir, Defendant 
Cuarce Contempt Or Concress 


On this 3rd day of May, 1957, came the attorney of the 
United States; the defendant by his attorneys: Lloyd A. 
Garrison, Joseph L. Rauh, Jr. and John Silard, Esquires; 
whereupon the motion of the defendant for a continuance, 
coming on to be heard, after argument by counsel, is by the 
Court denied. 

By direction of 
Bourrna J. Laws, 
Presiding Judge, 
Criminal Court + Five. 


Harry M. Hott, 


Clerk. 
By (S.) H. Kurz, 
Deputy Clerk. 
Present: 


United States Attorney, 
By Wuiuum Hrrz, 


Assistamt United States Attorney, 
Tomas O’Nzat, 


Official Reporter. 
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[Tr.1180] Filed May 7, 1957, Harry M. Hull, Clerk. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 164-57 
Unrrep States Or AMERICA 


Vv. 


ArtHur Mier 


Motion Pursuant To Rure 17(c) For Propucrion Or 
SuspornaeD Marerrts 


Comes now the defendant herein and requests the Court 
for an order directing Mrs. Juliette P. Joray, Clerk, Com- 
mittee on Un-American Activities, United States House of 
Representatives, at a time and place therein specified, to 
produce and permit the copying by the defendant or his 
attorneys of certain documents and materials specified in a 
subpoena attached hereto and incorporated in this Motion 
as ‘‘Exhibit A.’’ 

In support of this Motion, defendant shows to the Court 
as follows: 


1. Said subpoena issued this date by the Clerk of this 
Court at defendant’s request for service upon the said 
Mrs. Juliette P. Joray, commands her to appear and bring 
with her at a time and place to be specified in an order 
of this Court, certain specified documents and materials. 

2. The documents and materials sought are any writings 
in the possession of the Committee on Un-American Acti- 
vities relating to the unauthorized use of United States 
passports, or the discussion of same, by any persons attend- 
ing the meetings referred to in the questions forming the 
basis of this indictment. 

{Tr. 1181] 3. An essential isue in this case is the pertinence 
or lack thereof of the questions forming the basis of this 
indictment to the unauthorized use of United States pass- 
ports. The Government has indicated that it will attempt 
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to show such pertinence: The materials described in this 
motion go to prove or disprove such pertinence, and the 
Government and/or defendant may seek to introduce the 
materials described in this motion. In order to determine 
their admissibility or lack of it and in order to make ade- 
quate preparation of his defense, defendant is entitled to 
their inspection before trial. 

4, The materials sought are not otherwise available to 
defendant in advance of trial by the exercise of due dili- 
gence from any other source. The failure of defendant to 
obtain the materials sought in advance of trial will impede 
defendant’s ability to prepare his defense against the 
charges in the indictment. 

5. This application is made in good faith to obtain evi- 
dentiary material as defined in the decision of the Supreme 
Court in Bowman Dairy Co. v. United States, 341 U.S. 214. 


Respectfully submitted, 


(S.) Luoyp K. Garrison, 
(S.) Josep L. Ravn, Jz, 
Attorneys for Defendant. 
May 7, 1957. 


CERTIFICATE Or SERVICE 


I hereby certify that a copy of the foregoing Motion 
has been personally served by me upon Oliver Gasch, 
United States [Tr. 1182] Attorney, this 7th day of May, 
1957. 


(S.) Joan Smarp. 
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[Tr. 1183] Filed May 7, 1957, Harry M. Hull, Clerk. 
Exuisir A 
Subpoena to Produce Document or Object 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


No. 164-57 


Unrrep Srates oF AMERICA 
v. 


ArTHur Miner 


To: Mrs. Juliette P. Joray, Clerk, Committee on Un- 
American Activities, United States House of Representa- 
tives 

You are hereby commanded to appear in the United 
States District Court for the District of Columbia at 3rd & 
Constitution Ave., N. W., 4th Floor, Courtroom 8, in the 
city of Washington, D. C. before the Honorable Charles 
F. McLaughlin at a time and place to be specified in an 
order of said Court, and bring with you all documents, 
correspondence, memoranda of conversations, notes, intra- 
office or other communications in writing, or any other writ- 
ing of any kind whatsoever in the possession of the 
Committee on Un-American Activities relating to the 
unauthorized use of United States passports, or the dis- 
cussion of same, by any persons attending the meetings 
referred to in the questions forming the basis of this indict- 
ment. 
This subpoena is issued upon application of the defendant 
May 7, 1957 


(S) Josepx L. Ravug, Jr. 
Attorney for defendant. 
1631 K Street, N. W. 


Hazry M. Hoi, 
Clerk. 


By Cuazice FurcHum 
Deputy Clerk. 
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RETURN 


Received this subpoena at ——- ——, on —, and 
on ——,, at ——- —_, served it on the within named by 
delivering a copy to h —— and tendering to h —— the 
fee for one day’s attendance and the mileage allowed by law. 
Dated: ——- —— 
a By — — 


Service Fees 


Travel 
Services 
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[Tr. 936] IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
Criminal No. 164-57 


Unrrep SraTes oF AMERICA 


v. 
ArTHUR Mier 
Defendant 


Washington, D. C. 
May 10, 1957. 


The above-entitled cause came on for hearing on De- 
fendant’s Motion Pursuant to Rule 17(c) For Production 
of Subpoenaed Materials and Government’s Oral Motion 
to Quash Subpoena before the Honoraste CuHarues F. 
McLavexuuin, United States District Judge, at 1:45 p.m. 


APPEARANCES: 


William E. Hitz, Assistant United States Attorney, Coun- 
sel for Government. 

Joseph L. Rauh, Jr., Esq., Frederick S. Wyle, Esq., John 
Silard, Esq., Counsel for Defendant. 


[Tr. 937] PROCEEDINGS 


The Court: Counsel may proceed in the matter of the 
motion. 

Mr. Hitz: You have a motion, Mr. Rauh, and I have a 
motion to quash the subpoena. I wonder if the motion to 
quash should not be heard first. 

The Court: Has the subpoena been served? 

Mr. Rauh: I believe so. 

Mr. Hitz: It has. The subpoena has been served on the 
official of the staff. 

The Court: You are filing a motion to quash? 

Mr. Hitz: I am making an oral motion to quash the sub- 
poena. Perhaps the oral motion to quash should be heard 
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first; and Mr. Rauh, if there is any subpoena left in the case, 
could then move to have it returnable in advance of trial. 
I think that would be the procedure, Your Honor. 

The Court: Now, if the counsel will permit the Court to 
make a comment, perhaps the matter may be somewhat 
analyzed for the record. I am sure you would analyze it, 
both of you, when you make your arguments, but it may 
simplify matters for the Court to comment on the situation, 
if it is agreeable with counsel. 

Mr. Hitz: Yes, Your Honor. 

The Court: The typewritten motion which was filed on 
May 7 by counsel for the Defendant is captioned with the 
[Tr. 938] title of the case and with the following words, 
‘Motion Pursuant to Rule 17(c) . . .”,—which means Rule 
17(c) of the Federal Rules of Criminal Procedure—’’... 
For Production of Subpoenaed Materials’’; and in the body 
of the motion, immediately following that caption just read, 
appear the words: 


‘*Comes now the Defendant herein and requests the 
Court for an order directing Mrs. Juliette P. Joray, 
Clerk, Committee on Un-American Activities, United 
States House of Representatives, at a time and place 
therein specified, to produce and permit the copying 
by the Defendant or his attorneys of certain documents 
and materials specified in a subpoena attached hereto 
and incorporated in this motion as ‘Exhibit A.’ ”’ 


The subpoena, designated as Exhibit A, is attached; and 
it is in the form of a subpoena captioned, ‘‘Subpoena to 
Produce Document or Object,’’ being a conventional sub- 
poena duces tecum. 


By the terms of the subpoena, the person to whom it is 
directed, namely, Mrs. Juliette P. Joray, previously re- 
ferred to, is commanded to appear in Court at a time and 
place to be specified in the order of the Court, and bring 
with her: the following: 


[Tr. 939] ‘‘all documents, correspondence, memoranda 
of conversations, notes, intra-office or other communi- 
cations in writing, or any other writing of any kind 
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whatsoever in the possession of the Committee on Un- 

‘American Activities relating to the unauthorized use of 
United States passports, or the discussion of same, by 
any persons attending the meetings referred to in the 
questions forming the basis of this indictment.”’ 


Now, the first matter, as indicated by counsel for the 
Government, coming before the Court—first in point of 
time chronologically and first from the point of bringing 
it to the Court’s attention—would be the motion just out- 
lined by the Court. 

The motion is a motion praying the Court for an order 
directing the person against whom it is directed, Mrs. 
Juliette P. Joray, to produce the material named in the 
subpoena which is attached to the motion as Exhibit A. 

Since the motion was filed only recently, namely, May 7, 
two days ago, it would not be surprising to the Court if the 
Government had not had an opportunity to file an oppo- 
sition to the motion, as would be the customary procedure. 
And the Court can understand, especially in view of the 
circumstances that the case is set down for trial on next 
Tuesday, that there would hardly be adequate time in which 
to allow [Tr. 940] the Government to proceed in the regular 
way. So the Court would look with favor upon permitting 
the Government to meet the motion by a counter-motion to 
quash. 

So nextly would come, if that procedure were followed, 
the motion to quash; and that would present the matter, it 
seems to the Court, in an orderly fashion, as would be the 
case if time allowed the procedure to be carried out as it 
customarily and ordinarily is carried out. 

So unless counsel for the Defendant has some views that 
you would like to present to the Court in opposition to the 
Court’s view, the Court is of the view that to cut through 
the procedural matter and get to the heart of the matter 
before the Court, it would be in order for the Court to con- 
sider the motion, although it is an oral motion, of the 
Government to quash the subpoena which has been served 
upon the individual named in the motion and in the sub- 
poena, namely, Mrs. Juliette P. Joray, Clerk of the Com- 





63 


mittee on Un-American Activities, of the House of Repre- 
sentatives. 

Mr. Rauh: If your Honor please, the procedure proposed 
by Your Honor is eminently satisfactory to us. There is one 
thing I would like to say before that, because it refers to 
the time schedule. If I may just have a word on the time 
schedule. 

I believe Your Honor may be under the impression that 
we have been somewhat slow in filing this. I just would like 
[Tr. 941] to recall to Your Honor the difficulties under 
which we are laboring here. 

Ths indictment was returned on February 18. Mr. Miller 
was arraigned on March 1. Pursuant to an order actually 
entered by yourself on the arraignment date, we filed our 
motion to dismiss on April 1. That was denied by Your 
Honor on April 12. 

The next week, we filed our motion for a continuance, 
pending the Watkins case. That was, rather mistakenly, I 
must admit, under the assumption that Judge Laws would 
want to hold up this case, as we did, until the Watkins case 
had been decided. 

However, Mr. Hitz pressed for trial; and Judge Laws 
supported his position. That, however, did not occur until 
May 3. In other words, it was not until May 3 that the 
ease was then definitely set for trial, without any hope of 
delay on our part. 

That was a Friday. On Monday, May 6, which was 
Monday of this week, we prepared this motion; and on Tues- 
day, May 7, we filed it. 

In other words, I just wanted the Court to realize that 
we were doing everything in our power to keep the time 
schedule going, but that it was not possible until May 6 to 
have filed this motion. We were trying to get it ready to 
file it the afternoon of May 6. We had some typing 
difficulties [Tr. 942] and it didn’t get ready until the morn- 
ing of May 7. 

I just wanted to explain the time schedule. I am emi- 
nently satisfied with the procedure of having Mr. Hitz go 
first. 

The Court: Very well. 
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Mr. Hitz: Your Honor, may the Clerk note that the 
Government is now making an oral motion to quash the 
subpoena on Mrs. Joray, so that it will be part of the docket 
entries? 

The Court: That showing may be entered into the record 
by the Clerk, as suggested by counsel for the Government. 

Mr. Rauh: If Your Honor please, there is one preliminary 
matter that slipped my mind. I would like to introduce Mr. 
Fred Wyle, a member of the Bar of California, who is with 
Mr. Garrison, who is general counsel for Mr. Miller, and ask 
that he be admitted for purposes of this case. 

The Court: Mr. Wyle will be admitted for the purpose of 
this case. 

Now, the Court might go further and perhaps clarify the 
matter a little further, or at least assist in an orderly and 
succinct presentation of it. The Court does this with full 
realization that both counsel are thoroughly capable of 
doing what the Court is going to do. 

If it is agreeable to counsel, however, the Court will out- 
line the situation which the Court feels is presented in 
this motion, subject to any comments the counsel on either 
side wish to make with respect to the Court’s analysis 
of the [Tr. 943] situation. 

Now, involved in this matter is the right to subpoena 
duces tecum under Rule 17(c), as the Court has indicated, 
of the Federal Rules of Criminal Procedure. 

Now, there has been quite a classical case construing 
17(¢), with which counsel on both sides are, of course, 
thoroughly familiar. In fact, it is cited by counsel for the 
original movant, the Defendant. 

That is the case of Bowman Dairy v. United States, in 
which Justice Minton analyzes the rule that is involved 
here, Rule 17(c), and lays down the rules as to its appli- 
cability and as to the circumstances under which it may be 
applied. 

It seems to the Court that that may be said to be the 
focal point of this procedure. Are counsel in agreement 
with that? 
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Mr. Hitz: Yes, Your Honor, and later cases that follow 
Bowman Dairy or interpret it. 

The Court: The Bowman Dairy case has not been rejected 
in any way. 

Mr. Hitz: Oh, no, no. 

The Court: So that it continues to lay down the rule. 

Mr. Hitz: Yes, it does. 

The Court: Well, if that is true, then are counsel agree- 
able that the test which the Court should apply with 
[Tr. 944] respect to the matter of permitting the subpoena 
to be made effective on the one hand, or to be quashed on 
the other, is to be determined by the question as to whether 
the material is evidentiary? 

Mr. Hitz: That is right, Your Honor. 

The Court: Are you agreeable to that? 

Mr. Rauh: That is correct, sir. 

Mr. Hitz: That is our position. 

The Court: That seems to bring it down to rather narrow 
focus, it seems to the Court. 

Mr. Hitz: Yes, it does. 

The Court: Now, if that is true, and you all seem to agree 
that it is, the inquiry in the Court’s mind would be one of 
a practical nature. That is, the question of determination 
as to whether the material referred to in the subpoena is 
or is not evidentiary; and that, in turn, would seem to raise 
some question as to the character and the nature of the 
material. 

Are you agreeable with that? 

Mr. Rauh: May I just make one qualification which I 
think is in no way disagreement with it, sir. 

The Court: Yes. 

Mr. Rauh: When Mr. Hitz moves to quash, the test be- 
comes somewhat different than under our motion for pro- 
duction before trial. Therefore, in so far as you are con- 
sidering whether [Tr. 945] we should see this material 
ahead of time, there is no question about the correctness 
of Your Honor’s position. But in so far as the motion 
of Mr. Hitz to quash should forever foreclose us by being 
the rule of this case, then the test of whether the material 
should be made available to us is looser. 
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In other words, we are entitled to more, as I read the 
cases, at the time of the trial than we would be entitled to 
today. 

Now, what we were bring up was exactly Bowman 
Dairy, what we are entitled to today. But Mr. Hitz, by 
moving ot quash, if that motion should be granted, I would 
like to point out to Your Honor, would, in essence, be setting 
a rule for this case that I couldn’t subpoena that at the 
trial. 

There are different rules, as I understand it, between 
what you can get ahead of the trial and what you can get 
at the trial. So to that limited extent only, I would think 
there is a possible qualification. 

I would agree with Your Honor, certainly, that on our 
motion, the test is the test of Bowman Dairy, and the matter 
of whether the subpoena calls for evidentiary material. 

The Court: Do you agree with that? 

Mr. Hitz: I do not. I think materiality is necessary even 
for the enforcement of a subpoena issued for production 
at the commencement of the trial or issued during the trial 
[Tr. 946] for production at the trial. I think it always 
has to be evidentiary; and there are cases so holding. 

We havn’t reached that point, though. I think that is 
an observation Mr. Rauh makes out of an abundance of 
caution in the event something might later develop. 

The Court: Well, the Court would make this inquiry. 
Has any effort been made by counsel to confer and to 
reach an agreement so far as it is possible for counsel to 
do so, this being in the nature of a pre-trial proceeding, 
and it being in order, in view of that circumstance, to reduce 
the issues here? Or does the Government take the position 
that it doesn’t feel that that is in order? 

Mr. Hitz: Yes, I think it is in order. I have reduced them, 
and they are zero. I am sure I can demonstrate that if I 
can proceed. 

The Court: Yes. Now, as to the demonstration, you in- 
tend to demonstrate it by verbal representations? 

Mr. Hitz: Yes, Your Honor. 

The Court: Well, the Court would ask this, as a practical 
matter. Has there been any liaison between the opposite 
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sides to this with respect to this matter? Has there been 
any effort to reach an accord, an agreement down to a 
certain point, so as to reduce it to only those matters or 
those pieces of material or claimed evidence that raise the 
controversy that would cause the Court to enter into the 
picture [Tr. 947] to resolve that controversy? 

Mr. Hitz: Your Honor, there has been no effort by the 
Government to do that, and none by the Defendant. It 
hasn’t by the Government, for this reason. I, yesterday, 
spent all of the afternoon at the Committee’s offices inspect- 
ing their files in this and related cases to determine if there 
was, indeed, anything that was embraced within the sub- 
poena. Whether it was compellable or not would be still 
another matter; but to see whether there was anything 
about which there could even be an argument; and I have 
come to a conclusion on that. I spent some of today doing 
the same thing. So there hasn’t been time for me to confer 
with Mr. Rauh, to inform him of the conclusions that were 
reached after an inspection of the files. We haven’t had 
the opportunity to have liaison. 

The Court: The showing that you would make in the 
event of a conference between yourself and Mr. Rauh would 
be a verbal showing by you based upon your personal ob- 
servation of the materials that you looked through? 

Mr. Hitz: And, in addition, what they told me with refer- 
ence to those materials at the Committee. And, of course, 
neither Mr. Rauh nor the Court needs to take my representa- 
tions about it. We can readily have the chief counsel of 
the Committee come here and make whatever factual rep- 
resentations need to be made. 

When we reach that point, why, of course, I will submit 
(Tr. 948] to the Court whether you care to take my repre- 
sentation or would like to have the counsel’s representation 
from the stand. 

The Court: On either side of the case, the Court will 
regard counsel as officers of the Court and will accept their 
representations without any difficulty. It might be that 
possibly there would be some area of disagreement with 
the Count between counsel, and that is the point the Court 
had in mind. 
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It would seem to the Court, if you permit this suggestion, 
that it might be a saving of time, it might be a means of 
advancing this matter that we have before us today, if a 
reasonably brief recess were declared to allow counsel to 
confer. Would that seem to be agreeable to counsel? 

Mr. Rauh: That is certainly agreeable to me, Your Honor. 

Mr. Hitz: I think under the very unusual facts in this case 
that nothing much could be gained by that. I haven’t had 
an opportunity to state our position. I think if I can state 
it, Your Honor will see what I have in mind. 

The Court: Very well. The Court certainly didn’t wish 
to prevent you from stating your position. 

Mr. Hitz: I know that, Your Honor. It is such an unusual 
situation that our starting point is that in my view there 
is no material whatever that comes within the subpoena. 
I don’t want to make that statement, however, until the 
[Tr. 949] subpoena is narrowed down to what I believe are 
its proper and legal limits; because I don’t want to answer 
that there is no material available to askings within the 
subpoena which we would not have to answer if there were 
material there. If Your Honor sees my point. 

In other words, I want to ask the Court to strike from 
the subpoena those portions of the material which the 
Defendant would not be entitled to even if they existed. 
And then I will make a factual answer to the reminder. 

The Court: Very well. You may proceed. 

Mr. Hitz: First, I would like to ask Mr. Rauh if he could 
clarify for me the scope and the meaning of this subpoena 
in certain respects. 

I am able to comprehend the types of documents that are 
covered, that are sought to be covered. He summarizes 
in his Paragraph 2 on Page 1 of the motion the subpoena 
as calling for ‘‘any writings.’’ I think that is a fair sum- 
mary of the expressions, ‘‘documents, correspondents, 
memoranda of conversations, notes, intra-office or other 
communications in writing, or any other writing.’’ I think 
it covers every possible writing. 

I do not ask for clarification of that. 

The Court: May the Court inquire what material you are 
referring to in Paragraph 2? 
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Mr. Hitz: On Page 1 of his motion, he seems to summarize 
[Tr. 950] the types of writings that are included within his 
subpoena as being ‘‘any writings.’’? I think that is a fair 
summary. He certainly asked for everything, and he says 
SO. 
The Court: That phrase, however, is qualified, is it not 
by beginning with ‘‘relating’’? 

Mr. Hitz: It is qualified there, yes, Your Honor. And 
I do not ask for further explanation of what is meant by 
‘‘relating to the unauthorized use of United States pass- 
ports.’? But where he says, ‘‘by any persons attending the 
meetings’’—and that phrase is likewise in the subpoena— 
I wonder if he means those persons with whom Mr. Miller 
stated that he had met. If he means that, then we will know 
what group of persons he is speaking of. 

You do mean the persons concerning whom Mr. Miller 
stated he had met? 

The Court: You are addressing an inquiry to counsel? 

Mr. Hitz: I am addressing my inquiry to Mr. Rauh on that. 

The Court: Counsel for the Defendant. 

Mr. Hitz: Those unknown, un-named persons. 

Mr. Rauh: I don’t think there can be any question but 
that the answer is, yes. What we asked for was ‘‘relating 
to the unauthorized use of United States passports, or the 
discussion of same, by any persons attending the meetings 
referred to in the questions forming the basis of this [Tr. 
951] indictment. ’’ 

The questions forming the basis of this indictment were: 
Who were at meetings in 1947. I don’t think there is any 
ambiguity in that. If Mr. Hitz can find one, the answer to 
his question is, yes. 

The Court: Assuming there is no ambiguity, I take the 
position of the Government to be, in view of your answer, 
that ‘‘persons attending the meetings’’ includes any per- 
sons whom the Defendant met at the meetings, and that 
‘‘discussion of same’’ the ‘‘same’’ refers to the materials 
named in the paragraph ahead, by persons attending the 
meeting. 

Is it your thought that if persons attending the meeting 
discussed the material mentioned in the subpoena, begin- 
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ning with ‘‘documents,’’ and so forth, that that discussion 
of persons who attended the meeting should be a matter of 
or subject of subpoena? Is that your point, Mr. Hitz? 

Mr. Hitz: Well, I think my point could be put a little 
bit more directly. I want to know if this group of persons 
includes Mr. Miller. Is Mr. Rauh asking here for material 
relating to Mr. Miller or of those persons with whom Mr. 
Miller states that me met but won’t name? 

Mr. Rauh: Other than Mr. Miller. 

Mr. Hitz: Other than Mr. Miller. 

The Court: Where is contained the statement that Mr. 
Miller said he met some people? 

[Tr. 952] Mr. Hitz: Oh,I am sorry. That would come out 
in the evidence. It is in the hearings upon which this is 
based. 

The Court: I see. 

Mr. Hitz: I am sorry. It isn’t before the Court at the 
moment; but he did state that he went to these meetings, 
and then didn’t name the persons who were there. 

The Court: Would those persons be personnel connected 
with the Committee’s work? 

Mr. Hitz: Oh, no. They were persons alleged to be en- 
gaged in Communist activity. 

The Court: The meeting you are referring to, of course, 
is the meeting concerning which the questions were asked 
as to whether a certain person presided and who were 
present; is that it? 

Mr. Hitz: That is it, yes, Your Honor. Mr. Rauh has 
said, meaning other than Mr. Miller. This subpoena relates 
to those persons other than Mr. Miller. 

I think we have clarification now; and I can proceed. 

The Court: Very well. You started out to say you are 
asking the Court to strike certain material from the sub- 

ena. 

Mr. Hitz: Yes, Your Honor. 

The Court: All right. 

Mr. Hitz: Now, Your Honor will note that this calls for 
‘notes’? at the end of the first line. I am speaking now 
of the subpoena descriptive matter, itself, on the last page. 
[Tr. 953] The next item is ‘‘intra-ofice—— 
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The Court: Just a moment. If you are going to go by 
linage, the Court doesn’t have the actual subpoena. Unless 
the linage is the same in the Exhibit A as it is in the 
actual subpoena. 

Mr. Hitz: I assume it is. I am likewise going from Ex- 
hibit A. 

The Court: Oh, very well. You spoke of the word ‘‘notes”’ 
at the end of the first line. Very well, that is the last word. 

Mr. Hitz: Yes, Your Honor. The word ‘‘notes’’ and the 
phrase ‘‘intra-office or other communications in writing.’’ 
Those two items seem clearly to call for the work product 
of members of the staff or of the Committee. Material 
of that type, in all decided cases that I am aware of, has 
always been excludable from a compellable subpoena 
duces tecum. In the subpoena in the Bowman Dairy 
ease, the drafter of the subpoena, himself, excluded such 
material, as I recall it. And in decided cases where such 
material was not excluded by the subpoena, and was within 
its terms, the courts have never enforced a subpoena against 
such material. 

The Court: I think that counsel for the Defendant would 
fairly well agree with that; wouldn’t you? 

Mr. Rauh: In the contrary, sir. 

Mr. Hitz: Work product. 

[Tr. 954] The Court: Speaking of work product now. 

Mr. Rauh: I think we are ‘getting off here. 

The Court: Going back to the Hickman case, aren’t we, 
a civil case? 

Mr. Rauh: I think we are getting off the track by this 
method of procedure a little bit. There is no indication 
before Your Honor of what we want these documents for, 
and possibly at the time I can explain what we want the 
documents for, I may be able to make this a little bit clearer. 
But I by no means concede that anything that we have asked 
for is not very carefully thought out and to which we 
are not entitled, If we are going to have notice for the trial. 

The Court: The Court doesn’t understand that you are 
being asked to admit that. 

Mr. Rauh: No. 
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The Court: The question the Court asked you is a rather 
hypothetical one. 

The material just mentioned by counsel for the Govern- 
ment, namely, ‘‘notes, intra-office or other communications 
in writing’’—I don’t know how far it goes; let us say that 
far—if it is determined that they are the work product 
of the Committee, then would you agree that the rule as 
to work product would apply? 

Mr. Rauh: If they are the work product, if Your Honor 
please, in preparation for the trial, yes; but if they are the 
[Tr. 955] work product in connection with the Committee’s 
hearings, no. And this is what we are trying to get at. 
That is why I think the matter is being procedurally rather 
unclear to Your Honor, because there has been no sugges- 
tion of what we are trying to accomplish by this subpoena. 

I'am perfectly willing for Mr. Hitz to continue, but I 
think the reason for the difficulty here is that there has been 
no suggestion or nothing before Your Honor indicating 
what we have in mind. I am perfectly satisfied for Mr. 
Hitz to continue. 

The Court: I am sorry to interrupt this way, but counsel 
for the Defendant is seeking to make a distinction as to the 
applicability of the term ‘‘work product’’; and the distinc- 
tion which he seeks to draw is a distinction between material 
which is work product so far as concerns the preparation 
for this trial and work product so far as concerns the work 
of the Committee. ; 

Mr. Hitz: I understand. I was addressing myself to the 
work product for the Committee hearings. I am leaving 
out entirely what notes may be made, today, tomorrow or 
yesterday in preparation for the trial. 

The Court: You have explained your attitude. All right. 

Mr. Hitz: So Mr. Rauh and I are speaking of the same 
documents. We are speaking of the work product of staff 
members preparatory or during the hearing. 

[Tr. 956] The Court: Staff members during the course 
of the hearing. 

Mr. Hitz: Yes, Your Honor. We say that that is not com- 
pellable data from the Committee if it exists. And the 
reason why the cases have held that it is not compellable 
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is that it is not evidentiary, not admissible in evidence, be- 
cause they are second-hand documents, so to speak. They 
give hearsay, incompetent, second-hand information. 

So we say that that much of the subpoena is not enforce- 
able for that reason. 

The Court: Now, when you speak of ‘‘that much,’’ let 
us clarify that. 

Mr. Hitz: ‘‘Notes, intra-office communications in writ- 
ing.’”? There might be other communications that would 
not fall within the work product doctrine. 

The Court: Ends with the word ‘‘writing.’’ 

Mr. Hitz: ‘‘Writing.’’ 

The Court: ‘‘In writing.’’? Very well. 

Mr. Hitz: The same would apply to so much of ‘‘memo- 
randa of conversations’’ as were the work product of the 
Committee. 

The Court: All right. 


Mr. Hitz: I have so far limited myself to the work product 
doctrine. Now, with reference to all of the items in the 
subpoena, however broadly the words and terms may be 
considered, we object to the enforcement of the subpoena 
[Tr. 957] because all of them are in aid of a fishing ex- 
pedition. Not merely to discover what is the Government’s 
case, which is bad enough, but to discover what is in the 
files of the Committee, which is worse. 

The fishing expedition doctrine, of course, is clearly 
stated in the Bowman Dairy case. In connection with that, 
I would like to point out something that I am sure is quite 
obvious, namely, that Mr. Raub, of course, doesn’t know 
what is in these files of the Committee; he doesn’t know 
what will turn up in answer to such a demand; and he 
cannot know it. The asking is clearly exactly what the 
Supreme Court meant when it held that material sought 
in a fishing expedition is not compellable, in the following 
language: 


‘¢This is a catch-all provision not intended to produce 
evidentiary materials, but is merely a fishing expedi- 
tion to see what may turn up. The clause is, therefore, 
invalid.’’ 
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That is on Page 221 of the Bowman Dairy case. 

The Court: But that characterization is in respect of that 
portion of Clause (c) which reads as stated in the opinion 
just ahead of those words, the words you have just quoted, 
beginning with, ‘‘This is a catch-all provision. ...’’ Clause 
(c), which is the last clause of the subpoena reads as 
follows: 


[Tr. 958] ‘‘are relevant to the allegations or charges 
contained in said indictment, whether or not they might 
constitute evidence with respect to the guilt or inno- 
cence of any of the defendants.’’ 


And that portion of the subpoena was stricken down as 
being a catch-all, as the Court understands it. 

Mr. Hitz: Yes, Your Honor. 

The Court: You are contending that the words in this 
subpoena are tantamount to or amount to the same thing? 

Mr. Hitz: Yes, we do, on the theory that he doesn’t know 
where is there. He is not asking for specific material. He 
is asking for material that he doesn’t even know the exist- 
ence of, in an attempt to see what may turn up. 

Your Honor will note that in Part (c) of the Bowman 
Dairy subpoena that it was in two parts, that is, material 
that will be admissible and that which will not. That which 
is admissible, or might be admissible would be material 
which is evidentiary ; and when the Court struck the clause 
out, it struck out evidentiary, admissible material as well 
as that which isn’t, merely because it was unidentifiable, 
not even known to exist by the asking party, and a fishing 
expedition, therefore. 

The Court: Well, would you take the position that Justice 
Minton, speaking for the Court, would have felt the 
[Tr. 959] same and would have characterized the provision 
as a catch-all provision if there were absent from the 
Clause (c) the words ‘‘whether or not they might consti- 
tute evidence with respect to the guilt or innocence of any 
of the defendants’’? And do you take the position that 
those are immaterial words, and that whether they are 
present or not, the same observation would be applicable 
that Justice Minton makes? 





Mr. Hitz: Yes. I think the same holding would be made 
in the absence of that ‘‘whether or not admissible in 
evidence.’’ I think the presence of those words makes the 
striking of Part (c) in that subpoena stronger than would 
be the striking of all of the present subpoena. ‘‘ Whether 
admissible or not,’’ means that there is some of it sought 
for which is presumed to be admissible and, nevertheless, 
it all goes out. In this subpoena, there is no category stated 
of admissible material. Justice Minton struck it all even 
though it was described as being some admissible and some 
perhaps not. 

The Court: He struck it for the reason that the subpoena 
is partly invalid, and if partly invalid, the whole thing is 
invalid; didn’t he? 

Mr. Hitz: I think that was the final holding of the con- 
tempt action against the assistant district attorney. He 
finally was cited for contempt, as I remember it, or convicted 
of contempt; and it was held that wasn’t proper because 
part of the subpoena was good and part bad. I think that 
is the [Tr. 960] ultimate holding of the case. 

The Court: It is the ultimate holding. It reads as follows: 


‘“‘The subpoena calls for materials which the Govern- 
ment is bound to produce and for materials it is not 
bound to produce. The District Court said: ‘Give us 
all.? The Government replied: ‘We will give you 
nothing.’ Both were wrong. The Government should 
produce the evidentiary materials called for by the 
subpoena. It need not produce anything under 
Clause (c).’’ 


Now, how are you going to determine what is evidentiary 
and what is not evidentiary in order to allow the Court 
to make a determination as to what material should be 
or should not be produced? 

Mr. Hitz: Well, first of all, Judge Minton didn’t concern 
himself with that in Part (c). He struck all of (c) even 
though its terms embraced admissible as well as non- 
admissible materials. It didn’t concern him at all. 

The Court: But he said: Part good and part bad. And 
part bad was ‘‘whether or not they might constitute evi- 
dence with respect to guilt or innocence.’’ 
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Mr. Hitz: Well, when he said that at the conclusion of 
his opinion, he was speaking of Parts (a), (b) and (c). I 
[Tr. 961] think he held Parts (a) and (b) enforceable, to 
call for evidentiary material; Part (c) not to. He struck 
(c). But the conviction of contempt against the assistant 
district attorney was for refusing to produce (a) and (b). 

The Court: Well, the reason he held that they shouldn’t 
produce (a) and (b) was that (c) was linked with it. 

Mr. Hitz: That is the holding. But Judge Minton doesn’t 
say within (c) there is some good material and some bad. 
He says, within the whole subpoena there is some good 
and some bad. So that when he strikes (c) as being a fishing 
expedition, he is not saying, some of it is good. He is saying, 
all of (¢) is bad. 

The Court: Yes, he says, all of (c) is bad. 

Mr. Hitz: All of (¢) is bad. 

The Court: But (c) contains part good and part bad, or 
possibly good and definitely bad. 

Mr. Hitz: But that didn’t worry Judge Minton. He 
struck it all, because it called for material whose existence 
was not known to exist by the defendant, and material 
completely unknown in character as well. 

The Court: Well then, the Court will make this inquiry, 
without indicating any attitude the Court has. Just as a 
matter of complete fairness to all concerned. A defendant 
seeks to have produced certain material by means of a 
subpoena duces tecum. In seeking to have that material 
produced, he [Tr. 962] doesn’t say whether it is admissible 
or not, but just simply seeks to have specific material pro- 
duced. The question arises, how is a defendant to be secured 
in a right to have produced material that is evidentiary 
if he does not know in advance specifically what the material 
is? That is to say, you might call that a fishing expedition, 
but it is not to be presumed that a defendant knows what 
is the material in the possession of a secretary of a com- 
mittee, and yet there may be material in the possession 
of the secretary of that committee which, if produced, would 
be pertinent, would bear upon an issue in this case, the 
issue being in this case the pertinency of the questions. 

Mr. Hitz: Well, it is my understanding if he doesn’t 
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know what material exists and, therefore, doesn’t know 
and cannot know the character of it, he cannot assert it 
is admissible, and the asking for it is a fishing expedition. 

The Court: Well, I surely would be persuaded your way 
if you cite anything specific in respect to that. 

Mr. Hitz: Bowman Dairy case. 

The Court: I am trying to analyze the Bowman Dairy 
case to see if that—— 

Mr. Hitz: Mr. Rauh—— 

The Court: Just a moment. I don’t want to belabor this 
matter, but the statement in the opinion, the free statement, 
not quoting any material, of Justice Minton in this effect: 


[Tr. 963] ‘‘This is a catch-all provision, not intended 
to produce evidentiary materials but is merely a fish- 
ing expedition to see what may turn up. The clause is, 
therefore, invalid.’’ 


follows immediately after and, of course, refers to this 
Clause (c) as the Court analyzes it, which reads, quoting 
from the subpoena: 


‘Care relevant to the allegations or charges contained 
in said indictment, whether or not they might constitute 
evidence with respect to the guilt or innocence of any 
of the defendants.’’ 


Now, the Court assumes beginning with the word 
‘‘whether’’ is the part of the clause which vitiates the entire 
clause, because it is the bad part; and the Court says: Part 
of the subpoena is good; part of it is bad. We will strike 
it all down because of that fact, because of that reason. 

Now, there is no such statement in those words contained 
in the present subpoena. 

Mr. Hitz: I agree with that. That is certainly true. 

The Court: So if the Court’s observation that this is a 
catch-all provision is based upon the presence in the sub- 
poena, in Clause (c) of those words, to wit, ‘‘whether or 
not they might constitute evidence with respect to the guilt 
(Tr. 964] or innocence of any of the defendants,’’ then 
the Court’s observation might not apply to a subpoena in 
which those words were not present. 
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That is the Court’s observation to which the Court would 
like to have counsel address himself. 

Mr. Hitz: I think I have stated all I can on the subject. 

The final requirement is that the material must be 
evidentiary, that is, admissible, and if it isn’t, it is not 
compellable. 

We say that there is no indication that any of the material 
sought here by description, if it existed, would be admissible 
either on behalf of the Government or the Defendant. 

The Court: Well now, admissible on what test? Under 
what test? 

Mr. Hitz: It is up to him to produce a showing of ad- 
missibility. 

The Court: Well, but we can determine what is admissible 
and what is not admissible, can we not, by reference to the 
issues in this case? What would be relevant; what would 
be admissible as applied to the issues? 

Based upon the representations made at the motion to 
dismiss, and without holding counsel for the Defendant to 
those words by estoppel, or anything of that kind, the 
real issue is pertinency. Now, of course, there are other 
points, as counsel for Defendant stated in arguing the 
motion, which the (Tr. 965] Court overruled, which counsel 
for the Defendant is relying on. But mostly, I might say 
for purpose of the record because of the fact that at the 
present posture of the situation, the Cireuit Court of Ap- 
peals of this Circuit, which controls this sitting Court’s 
determinations, has ruled adversely on contentions of the 
Defendant. But he is preserving those points. 

Mr. Hitz: Yes. 

The Court: But the point that counsel for the Defendant 
seems to take the position has not been determined ad- 
versely to him is the question of pertinency. He takes the 
position that that issue is dependent upon facts, upon 
factual material. While the law is clear that the Govern- 
ment must establish pertinency, which the Government 
counsel has conceded—— 

Mr. Hitz: Yes. 

The Court: —the question as to whether or not the 
questions involved in this case are pertinent is to be 
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determined on the basis of facts to be developed during the 
course of the trial. 

Mr. Hitz: That is the Government’s position. 

The Court: Well now, that being the issue, the inquiry in 
the Court’s mind is whether or not it can be said at this 
posture, with what the Court has to go upon in the way of 
showing, that these materials mentioned in the subpoena 
duces tecum can be said now, as a matter of law as well 
as a matter [Tr. 966] of fact, to be non-evidentiary. It 
seems to the Court that that is the position with which we 
are confronted. 

Mr. Hitz: Well, if there were documents that the Gov- 
ernment intended to use or would likely use at the trial 
bearing upon the question of pertinency of the questions 
that were asked and refused of answer, those documents, 
merely because the Government might use them, are not 
reachable under a subpoena and a motion in advance to 
inspect in order to determine either what may turn up 
or what the Government’s case will be on the facts. 

The askings for production in advance of trial which 
have been permitted in a very few cases are those dealing 
with statements made and signed by persons who will be 
witnesses called by the Government at a trial, which wit- 
nesses have been named in advance by the Government 
and whose identity has been made known to the defend- 
ant. Now, that is the Fryer case, of course. It was known 
to the defendant who those persons were, because, being 
a first degree case, the Government did and had to file in 
advance a list of witnesses. The defendant wanted to 
examine statements made to see if there were any contra- 
dictions that might develop between those statements made 
in advance to the Government and the testimony as given 
on the stand; and the Court held that was a proper asking 
and a denial of it was prejudicial. But ‘‘correspondence, 
memoranda of conversations’’ does not fall within the 
eategory [Tr. 967] of admissible material. 

It has been held, for example, even in this jurisdiction, 
which is the jurisdiction broadest in its interpretation of 
these Rules 16 and 17, that unsigned recordations or sum- 
maries of a prospective witness’ testimony in the hands 
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of the Government is not subject to subpoena by the de- 
fendant, even after the person has testified. They have 
to be signed statements. Judge Laws has made that point 
several times in memoranda opinions. 

So that unless we have material sought of the caliber 
and type and dignity and the purpose of documents of 
that sort, they are prima facie not evidentiary. 

However, I think I can simplify this to the point where 
I said I could, namely, to the point of zero, when I say, 
finally, that there is no such material that is embraced 
by the asking of the subpoena, whether it is improper 
or its proper portions. I say, all of it is improper. 

The Court: In other words, this is a moot motion? 

Mr. Hitz: It is moot. The reason that I have taken so 
long to say that is that I didn’t want to come to the merits, 
that is, that it doesn’t exist, with respect to anything con- 
cerning which we wouldn’t have to produce. 

I think Your Honor understands the position I would 
take and have taken with reference particularly to a com- 
mittee of Congress. I don’t want to say that material 
isn’t in the [Tr. 968] files if I don’t have to produce it. 
If I don’t have to produce it under the subpoena, I don’t 
have to say we don’t have it. So that is the reason, first, I 
wanted to narrow the subpoena to its proper limits; and 
if there was anything left, make a factual answer on the 
merits, that it doesn’t exist. 

The Court: Well, it seems to the Court that the matter 
becomes academic, if your latter statement is a correct 
statement. 

Mr. Hitz: It certainly does become academic. 

The Court: It doesn’t seem to the Court that the Court’s 
time should be taken up in passing upon a matter which 
is academic. The Court is here to pass on actual issues. 

Mr. Hitz: Very right. 

The Court: Counsel for the Defendant is seeking to have 
sustained a subpoena which calls for specific material. 
Now, if the Government represents, and if counsel for 
the Government, as an officer of the Court, represents 
that there is no such material, the Court’s inclination surely 
would be to accept that representation. 

Mr. Hitz: Yes. 
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The Court: And if that representation is true, then any 
discussion of the matter would be academic. 

Mr. Hitz: It certainly would. 

The Court: The Court is not sitting, and no Court sits 
to discuss, to hear arguments upon or to make rulings upon 
[Tr. 969] academic matters. 

Mr. Hitz: Certainly, Your Honor. I do make that rep- 
resentation, that those portions of the subpoena that Your 
Honor has some question about enforcing or not, do not 
call for material that is in existence; and with respect to 
those portions that we say are not enforceable—we say 
that is true of all of it—nothing embraced within the de- 
secriptive matter of this subpoena is in existence. 

The Court: To be specific, is it your representation that 
there is not in existence—— 

Mr. Hitz: In the hands of the Committee. 

The Court: —in the hands of the Committee any of 
the material referred to by words in the portion of the 
subpoena which describes the material sought to be se- 
cured by subpoena duces tecum, that material being, 
namely, 


‘‘all documents, correspondence, memoranda of con- 
versations, notes, intra-office or other communications 
in writing, or any other writing of any kind whatso- 
ever in the possession of the Committee on Un- 
American Activities relating to the unauthorized use 
of United States passports, or the discussion of same, 
by any persons attending the meetings referred to in 
the questions forming the basis of this indictment.’’ 


Mr. Hitz: That is my representation; and I offer to 
[Tr. 970] produce Mr. Tavener, counsel for the Commit- 
tee, to substantiate that under oath. I make my repre- 
sentations upon a personal inspection of most of the file, 
coupled with a representation by him and his assistants 
that they have covered all of it. 

Mr. Rauh: That will not be necessary, ‘the question of 
producing anything under oath. Mr. Hitz’s representa- 
tions are satisfactory to counsel. 
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However, I would like, if I could, to clarify just two 
points. May I, sir? 

The Court: Yes. 

Mr. Rauh: With Mr. Hitz. First, at one stage, Mr. Hitz 
said, ‘‘in the hands of the Committee.’’ I presume he 
meant in the hands of the Committee or the Government 
prosecution? 

Mr. Hitz: Oh, yes. It includes me. And I also say that 
so far as I am aware, the Committee never did have such 
material. So I am not speaking of any particular time. 

Mr. Rauh: And secondly, Mr. Hitz, I take it that your 
representation is with respect to the entire subpoena, not 
only with respect to the part of it which you deem proper? 

Mr. Hitz: Oh, yes, that is right, all of it. No matter how 
it is construed, in so far as it relates to those persons with 
whom Mr. Miller met, and excluding Mr. Miller. 

I may say, to further simplify the issues of the case, 
Your Honor, and for the future of the trial of this case, the 
(Tr. 971] Government will not offer any testimony that 
the persons with whom Mr. Miller stated that he had met, 
and refused to name, that they were either users of pass- 
ports or possessors of passports or had engaged in pass- 
port activities. 

There, we finally come to the purpose of this subpoena. 
Mr. Rauh wanted me finally to either produce the material 
that we were going to use to show that they were users or 
possessors or applicants for passports and, therefore, to 
see what the Government’s case would be, or to have me 
say it didn’t exist, from which he would argue, therefore, 
there is no pertinency. 

‘We will not prove it. I may say that the reason we 
ean’t prove it perhaps is that the Committee did not know 
who those persons were. They genuinely asked for the 
names needing information. Mr. Miller didn’t give the 
information. They are unknown persons to the Commit- 
tee—were unknown persons to the Committee. Therefore, 
the Committee can’t say and won’t say at the trial that 
they were users or possessors of passports. 

I think that will greatly narrow the issues of the case. 

Mr. Rauh: I will just say, I think this does narrow the 
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issues, if Your Honor please. I would just say that maybe 
we could narrow them a little more and we could finish off 
on Tuesday in rapid order, if Mr. Hitz would stipulate that 
[Tr. 972] the transcript of the hearing will be before Your 
Honor and that they will, in effect, be arguing pertinence 
from the transcript of the hearing, or whether Mr. Hitz 
intends to offer additional information over and above the 
transcript. If it were simply the transcript, I don’t sup- 
pose we really need the trial. We could simply come in 
here Tuesday morning ready to argue it from the 
transcript. | 

Mr. Hitz: No. We will have evidence. For example, 
we will have three bills that have been offered in the House 
of Representatives on the matter of the issuance of pass- 
ports. Two of them were in the same Congressional Ses- 
sion that these hearings took place in, and the third one 
is the successor to those two, indicating a follow-up in the 
legislative endeavor to tighten the issuance of passports. 

We are going to offer those three bills. We are going 
to show that the bills were so broad that Communist Party 
activity, and activities relating to Communist Party activi- 
ties were things that the bills sought to ascertain con- 
cerning applicants; and if ascertained in the affirmative 
that they were engaged in certain activities connected with 
Communism, that they were not permitted to receive pass- 
ports, and to issue passports to them would be a crime by 
a Government official. 

We are going to offer those bills. That is evidence. In 
addition, we are going to offer testimony as to why 
[Tr. 973] Mr. Miller was summoned to appear. Our posi- 
tion is that anyone could be asked to appear to inquire 
into Communist activities where he is an applicant for 
a passport. At least then. For certain then. We are 
going to offer testimony that he was an applicant and 
that the Committee knew it; and that is one reason why 
they called him. We are going to have material of that 
sort, which doesn’t appear in this record. 

It isn’t quite that simple. We won’t have very much 
testimony in addition to the record. 

Mr. Rauh: If Your Honor please, I am so delighted at 
the speed we are making, I am just going to tell Mr. Hitz 
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that we are prepared to waive the defense of probable 
or reasonable cause to call the Defendant before the Com- 
mittee; and then again make my suggestion that possibly 
with the exception of the bills and the transcript, that 
would be the case; and we are prepared to decide it on 
that basis if Mr. Hitz is. 

Mr. Hitz: Well, I think Mr. Rath is attempting to over- 
simplify it. I think it is a simple case. I am sure we 
can’t try it off this record here plus the bills. 

The Court: Well, with all respect to your very laudible 
efforts, or suggestions, which may very well result in the 
restrictions of the issues, we are at this time concerned 
with this motion; and I feel that we should conclude the 
hearing on the motion. Then if counsel wish to attempt to 
[Tr. 974] confer with respect to a limitation of testimony 
or reduction of the record in any way, the Court would be 
glad to hear the result of any such conference which you 
may have. In fact, the Court would be very glad to assist 
in any way in connection with such conference. 

But I think we will take first things first; and the first 
thing in the Court’s mind is the first thing with which the 
Court is charged with responsibility, the ruling on this 
motion. 

The Court feels that in view of what has been repre- 
sented by counsel for the Government, which representa- 
tions have been accepted by the Court as being made by an 
officer of the Court, and there being no controversy with 
respect to the representations, as the Court understands 
the situation—is that correct? 

Mr. Rauh: That is correct, Your Honor. 

The Court: — the Court is prepared to rule on the mo- 
tion, unless counsel for the Defendant wishes to make some 
further statement? 

Mr. Rauh: In view of Mr. Hitz’s representations, I am 
prepared to withdraw the motion. 

The Court: Very well. The Court will permit the with- 
drawal of the motion. 

Mr. Hitz: I think perhaps that should be formalized 
further by having the subpoena either withdrawn or 
quashed, so [Tr. 975] that Mrs. Joray won’t be considered 
under any restraint or compulsion. 
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Mr. Rauh: We will withdraw the subpoena. We will go 
to the Marshal’s office and take care of it. 

The Court: Very well. The record will show that the 
motion is withdrawn’ and that the subpoena which forms 
the basis of the motion to quash is likewise withdrawn. 

Mr. Hitz: Yes, Your Honor. I hope the Court will un- 
derstand my efforts in narrowing the subpoena so far as I 
hoped it could be narrowed before I made my statement. I 
didn’t intend to waste the Court’s time in any sense. 

The Court: Oh, no; the Court is not suggesting that you 
have wasted the Court’s time. You have been very helpful, 
as has counsel for the Defendant. But ultimately, we do 
reach the point where the Court must conclude that there 
is really nothing before the Court to decide, because the 
Court is not deciding academic matters. 

Mr. Hitz: Yes, Your Honor. 

The Court: Now, the Court has received rather infor- 
mally information that the counsel have agreed to a con- 
tinuance of this trial, which was set for Monday, until 
Tuesday. The Court wasn’t consulted about the matter, 
at least as far as I know, except to be advised that that 
agreement had been acceptable to counsel for both sides. 

Mr. Hitz: It wasn’t our motion, Your Honor. It was Mr. 
[Tr. 976] Rauh’s motion. 

Mr. Rauh: I can explain, if Your Honor please. We 
went before Judge Laws and—— 

The Court: Did Judge Laws set the case for Tuesday? 

Mr. Rauh: I wanted to explain what happened. We 
went before Judge Laws, and we asked for much more. 

The Court: Yes. 

Mr. Rauh: We asked to hold this up until Watkins came 
down; and we thought that was right. 

The Court: Yes. . 

Mr. Rauh: Judge Laws turned that down, and accepted 
Mr. Hitz’s position. Then Mr. Garrison, my co-counsel, . 
and counsel for Mr. Miller, said: Please, Judge Laws, 
give us some time then simply to prepare. 

That is the explanation for why we are this late. Then 
Judge Laws said: You can have such time as is consistent 
with Mr. Hitz’s calendar. Mr. Hitz was unable to re- 
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arrange other cases; so he was unable to give us any sub- 
stantial time. However, Mr. Hitz did say he would give 
us until Tuesday; and because of the fact that Judge Laws 
had, in effect, ruled that we could have such time to prepare 
as Mr. Hitz was willing to give us, we simply informed the 
Assignment Commissioner that we thought that was chang 
it to Tuesday was consistent with Judge Laws’ statement 
to us that we could have such time as Mr. Hitz would give 
us; and he gave us the [Tr. 977] one day. 

That explains it. I am sorry if it caused you any incon- 
venience. 

The Court: The Court is not at all captious about the 
matter; and the Court recognizes that the matter of assign- 
ment of cases for trial comes within the scope of the au- 
thority delegated to the Chief Judge. It appears in a sense 
to have been an arrangement that was at least acquiesced 
in by the Chief Judge; and the Court will consider that the 
continuance is granted until Tuesday in a reasonably 
formal manner, at least, and that the case will be set for 
hearing on Tuesday morning. 

As the Court states, if there is any possibility of counsel 
further limiting the issues, or rather, further limiting the 
matter of the introduction of evidence bearing upon the 
issues, the Court will be very glad to have counsel do that; 
and if anything of that sort is done, the Court would request 
counsel to report the results of that conference to the Court 
before the trial. 


(Whereupon at 3:00 p.m., the hearing on the motions was 
concluded.) 


[Tr. 978] | CrrtTIFIcATE oF Count REPoRTER 


I, Ida Z. Watson, hereby certify that I reported the pro- 
ceedings had in Criminal No. 164.57, United States of 
America v. Arthur Miller, on May 9, 1957, and that the fore- 
going Pages 1 to 42, inclusive, constitute the official tran- 
script of such proceedings. 

Ina Z. Watson. 





By PR 
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[Tr. 1176] Filed May 8, 1957, Harry M. Hull, Clerk. 


Untrrep Stares District Courr rok THE District oF 
CoLUMBIA 


Criminal No. 164-57 


Unrrep States 


Vv. 
ArTHuR MILLER 
WAIVER OF JURY 


With consent of the United States Attorney, and the 
approval of the Court, the defendant waives his right to 
trial by jury. ) 

(S.) Argraur Miter, 
(S.) Lion K. Garrison, 
Attorney. 
I Consent. 
(S.) W. Hrrz, 
Assist. U. 8. Attorney. 


Approved: 


(S.) Cartes F. McLavesurm. 
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{[Tr.1] IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 164-57 
Unrrep States or AMERICA, 
Vi 
ArtTHuR MILLER, DEFENDANT 


Washington, D. C. 
May 14, 1957. 


The above-entitled cause came on for trial before the 
Honorable Cuantes F. McLavextrm, United States District 
Judge, at 10:10 a.m. 


APPEARANCES: 


William E. Hitz, Assistant United States Attorney, Coun- . 
sel for Government. 


Lloyd K. Garrison, Esq., New York, New York; Joseph 
L. Rauh, Jr., Esq., Washington, D. C., Counsel "for De- 
fendant. 


{Tr. 3] PROCEEDINGS 


The Court: The Clerk will call the case. 

The Clerk: The case of Arthur Miller. 

Mr. Hitz: The Government is ready. 

Mr. Rauh: The defense is ready, if Your Honor please. 

‘The Court: Now, at the outset, the Court wishes to make 
a statement. 

The Court has heard, considered and ruled upon two pre- 
liminary or pre-trial motions in this case, namely, the 
motion of the Defendants to dismiss the indictment, and the 
motion to quash filed by the Government in opposition to a 
subpoena duces tecum sought by the Defendant. 

‘The Court denied the former motion, and the latter be- 
came moot as a result of the withdrawal of the request for 
the subpoena by the Defendant. 
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Now, in the course of the hearing on both motions, the 
Court had the benefit of discussions with counsel on both 
sides in open Court and as a result thereof, the issues have 
been clarified to the point at which the Court feels it can 
safely state and firmly state that there remains only one 
issue. 

The issues as set forth in Defendant’s motion to dismiss 
were: 3 

1. The sufficiency of the indictment. This involved 
the contention that the indictment failed [Tr. 4] to 
plead specific allegedly essential facts. 

2. The legality of the indictment. This involved the 
contention that less than twelve members of the Grand 
Jury who concurred in returning the indictment were 
free from prejudice, since the remaining members were 
Government employes. 

3. The constitutionality of the indictment. This in- 
volved the alleged invasion of Defendant’s rights under 
the First and Fifth Amendments to the Constitution. | 

4. The pertinency of the questions which Defendant 
refused to answer. This involved the contention that 
the questions which Defendant refused to answer be- 
fore the Congressional Committee, as charged, were not 
pertinent to the = under inquiry before ae 
Committee. 


As a result of colloquy between the Court and counsel for 
both sides in the course of frank discussion of the matter 
of issues during the presentation and consideration of argu- 
ments of respective counsel on said motions, it is now agreed 
that the following situation exists at present: 


Issue number one above mentioned, namely, the sufficiency 
of the indictment, has been ruled on adversely to the: 
[Tr. 5] contentions of the Defendant here in the case of 
Barenblatt v. United States, 240 F.2nd, 875, by the Circuit 
Court of Appeals of this Circuit in January of this year. 


Issue number two above referred to, namely the legality 
of the indictment, so far as concerns the question of the 
effect of the presence on the Grand Jury of Government 
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employes, in and of itself, has been ruled on adversely to the 
contention of the Defendant herein in the case of Emspak 
v. United States, 203 F.2nd, 54 by the Circuit Court of 
Appeals of this Circuit in 1952; reversed in the Supreme 
Court on other grounds; and in the case of Dennis v. United 
States, 339 U. S. 162; 94 Law Edition, 734, decided in 1952. 

Issue number three above referred to, namely, the ques- 
tion of constitutionality of the indictment, has been ruled 
on adversely to the contention of the Defendant herein in 
the case of Watkins v. United States, 233 F.2nd, 681, decided 
last year, and now pending on appeal in the Supreme Court. 

Therefore, based on the above-mentioned colloquy and 
the general discussions between the Court and counsel, 
as well as upon statements contained in Defendant’s trial 
brief filed on yesterday, the Court will now state, for pur- 
pose of clarification of issues, subject to any comments, 
statements or observations, of course, which respective 
counsel may wish to make, the sole issue in the trial about 
to be commenced [Tr. 6] is whether the questions which 
Defendant refused to answer before the Congressional Com- 
mittee were pertinent to the question under inquiry. 

The Court would be glad to hear comments, statements or 
observations by counsel on each side. 

Mr. Hitz: I think that is the issue in the case. It may also 
be contested as to whether or not the Defendant had the 
requisite criminal intent; but, certainly, the statement of the 
Court is the principal issue in the case; and until it is stated 
otherwise, I think it is the only issue. 

Mr. Rauh: If Your Honor please, I didn’t want to inter- 
rupt while you were speaking before, but I would like to 
ask Mr. Hitz. are you planning to call Mr. Arens? 

Mr. Hitz: Yes. 

Mr. Rauh: I understand he is in the courtroom, and I 
think he should be excused to the witness room. I am sorry. 

The Court: Does counsel for the Defendant desire to 
invoke the rule on witnesses? 

Mr. Rauh: Yes, we do. 

The Court: The Clerk will announce the rule on witnesses. 


The Clerk: All witnesses in the case of Arthur Miller will 
step outside with the Marshal, please. 


PRUE 3} 
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Mr. Rauh: If Your Honor please, I think there is no quar- 

rel that the issue of pertinence is the major issue and the 
principal issue on which we rely. 
[Tr.7] We did concede that the Watkins case was author- 
ity for denying the motion to dismiss on constitutional 
grounds. We shall, however, at this trial raise constitu- 
tional issues and other issues which we believe are dis- 
tinguishable from Watkins, even though the indictment on 
its face not be distinguishable. 

Nevertheless, I would concur wholeheartedly that the 
primary defense of the Defendan at this trial is the absence 
of pertinency of the questions asked to the question under 
inquiry. 

The Court: Of course, it is obvious the Court will not 
attempt to curtail counsel for the Defendant or counsel for 
the Government in making any contentions they may respec- 
tively desire to make in making any record which they 
may seek to make. 

Counsel for the Government may proceed. 

Mr. Hitz: Thank you, Your Honor. — 


Oreninc StaTEMENT By COUNSEL FoR THE GOVERNMENT 


As Your Honor well knows, the House Un-American 
Activities Committee has certain rights and duties, indeed, 
of investigation, pursuant to a legislative purpose set out 
for it in the Legislative Reorganization Act of 1946. 

The powers there stated—which have been repeated in the 
rules of the House of Representatives, which each session 
are reenacted for that session—provide for the following 
[Tr. 8] duties to be performed by this Committee, the 
Un-American Activities Committee. 


‘<The Committee on Un-American Activities as a 
whole or by committee is authorized to make from time 
to time investigations of: 


‘<(1) The extent, character and objects of un-Ameri- 
can propaganda activities in the United States. 

“‘(2) The diffusion within the United States of sub- 
versive and un-American propaganda that is insti- 
gated from foreign countries or of a domestic origin 
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and attacks the principle of the form of Government 
as guaranteed by our Constitution. 

- £6(3) All other questions in relation thereto that 
would aid Congress in any necessary remedial legis- 
lation.’’ 


The Court: You are reading from the transcript, the 
Court takes it? 

Mr. Hitz: I am reading from the Act and the Rule, con- 
tained in what will later become a Government exhibits. 

The Court decisions, both in this Circuit and in all other 
circuits in which tests have been made, have determined 
that these expressions of authority and duty on the part of 
the Un-American Activities Committee are ones not in any 
wise [Tr. 9] limited to propaganda in the narrow sense; but 
it has been held in the cases of Barsky and Lawson in our 
District that a person may be called before the Un-American 
Activities Committee and be asked concerning his own Com- 
munist Party membership, and his associations in the Party. 

The Lawson and Trimbaugh cases hold not only that 
Party membership must be divulged by a witness called 
before the Committee, but that even membership in the 
Sereen Writers Guild, an organization which wrote for the 
films. 

In addition to that, it was held in the Watkins case, like- 
wise in this Circuit, that the powers of investigation of this 
Committee in this important field of national security go 
also to requiring a witness called before it to divulge the 
names of associates, as far back as fifteen or more years 
ago, in order that the purposes of the Un-American Activ- 
ities Committee may be carried out; that is, to determine 
the extent and the methods of operation of this propaganda 
organization. — 

Indeed, the powers of this Committee are so broad that 
they may be summarized as giving the Committee the power 
and.the duty to inquire into subversive activities; and the 
cases have so held. 

It is apparent from the reading of the authority of the 
Committee, which I have just read, that the Committee 
authority may also extend within its proper scope to the 
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[Tr. 10] issuance and the use of passports by American 
citizens. 

The Un-American Activities Committee had information 
in its files at the time that Mr. Miller was called in 1956 con- 
cerning the application for passports not only by aliens who 
were not entitled to have them because they were aliens, 
but by American citizens; and after obtaining improper 
passports, illegal passports by misrepresentation, they had 
information concerning the mis-use of passports in inter- 
national travel, both by aliens who, again I say, should not 
have had them, to wit, Gerhart Eisler, and Earl Browder, an 
American citizen, who was convicted for mis-use. 

The Un-American Activities Committee of the House has 
sponsored or has made recommendations or has closely 
followed all of the important Acts or Bills that have been 
before Congress dealing with the national security. 

Although the Smith Act of 1940, which made it a crime 
to advocate the overthrow of the Government by force, was 
not sponsored by the Un-American Activities Committee, it 
has closely and continuously studied the operation of that 


. Act, in the furtherance of its delegated authority. 


The scrutiny that this Committee has given to the Smith 
Act, for example, was mentioned in the Annual Report. of 
this Committee in 1953. ; 

One of the most important Acts of Congress dealing with 
the national security is the Internal Security Act of 1950, 
[Tr. 11] which was sponsored by this Committee in the 
House. Among other things, and without detailing the 
provisions of the Internal Security Act of 1950, it is impor- 
tant to note that the Un-American Activities Committee 
bill, later becoming this law, in its Section 6, forbade and 
made it unlawful for a Communist Party member even to 
make application for a passport and, likewise, having ob- 
tained it in some fashion or another, to use it. 

That Section 6 of the Internal Security Act, however, was 
not to become effective and binding upon the passport 
authorities, that is, the State Department, until after there 
had been a final ruling that any. particular organization was 
subversive by the Subversive Activities Control Board. 
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That provision has never become effective, because there 
has been no final ruling by the Board that there has been 
a subversive organization in operation in this country. That 
Board found so with respect to the Communist Party, but it 
has remained on appeal ever since. 

So that ever since 1950, there has been no direct prohi- 

bition by statute law—auntil a time when I will mention it 
later—against the issuance to Communist Party members 
or adherents of passports. That, in itself, was an important 
matter for the Un-American Activities Committee in its 
field of delegated power and duty to investigate, and become 
interested in. 
[Tr.12] This important Committee of the House also was 
the sponsor of an amendment to the Internal Security Act 
of 1950, an act entitled, ‘‘The Communist Control Act of 
1954. That Act is not particularly important in indicating 
the scope of the authority of this Committee clearly em- 
braced passports. It is important, however, because it is 
an amendment to the 1950 Act, which did enter that field, 
and it shows a continuing interest by this Committee in that 
subject matter. 

‘Now, at other times, the Un-American Activities Com- 
mittee has seen fit to deal with the matter of the issuance 
and use of passports. As early as 1951, the Un-American 
Activities Committee recommended that the statute of 
limitations theretofore three years for mis-use of passports 
be extended to seven years; and ultimately, legislation was 
passed by both Houses of Congress extending the statute of 
limitations on passport frauds not to seven but to ten years, 
indicating again the interest and legitimate interest that 
this Committee had in such matters. 

In addition to that, the Un-American Activities Com- 
mittee made a recommendation that persons who intended 
to travel behind the Iron Curtain must disclose in their 
applications the fact that they did intend so to travel; and 
that if someone was possessed of a passport, and even 
though he be abroad, if he intended to travel behind the 
Iron Curtain, it would be necessary for him to obtain per- 
mission from a consular [Tr. 13] or an ambassadorial staff 
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member in whatever country he happened to make that 
decision before traveling behind the Iron Curtain. 

That, I say, was the recommendation of the Committee. 
Action was subsequently taken—not of a legislative nature 
—by the State Department when, on May 1, 1952, it issued 
an order that all new passports would be stamped, ‘‘Not 
valid for use to travel behind the Iron Curtain’’; unless 
there was an endorsement additionally placed upon the 
passport that the State Department was granting that 
individual that permission. 

Later in the year 1952, the State Department issued some 
regulations with respect to the issuance and use of pass- 
ports. In these regulations, it was forbidden to issue a 
passport to a member of the Communist Party, to sup- 
porters of the Communist movement—a group, of course, 
far broader than the Communist Party members—and like- 
wise, to persons reasonably believed to be going abroad 
to advance the Communist movement. 

In a few moment, I will come to bills that were actually 
being considered in 1956 in the Congress dealing with this 
subject matter of further restrictions upon the issuance 
of American passports. I may summarize them for a 
moment to say that they went far beyond establishing 
Communist Party membership on the part of an applicant 
who would be deemed [Tr. 14] not worthy of receiving the 
passport. : 

I will postpone stating the purposes of the acts that were 
under consideration at the time Mr. Miller was a witness 
until I give Your Honor the background on Mr. Miller and 
why it was that the Committee felt in its consideration of 
the bills that Mr. Miller could throw light upon the matter. 

It might, however, be helpful to mention one of the two 
bills that were considered in the 84th Congress, which is 
the Congress before which Mr. Miller was called as a wit- 
ness. That is HR No. 9991. 

The Court: Would you repeat that number, please? 

Mr. Hitz: It is 9991, Your Honor. It was offered by the 
Chairman of the Un-American Activities Committee, who 
was also Chairman of a Subcommittee on Immigration of 
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the House Judiciary Committee, Mr. Walter, in the 84th 
Congress, on March 15, 1956. 

Among many provisions in this bill for tightening the 
passport requirements and procedures, it was provided in 
its Section 13, headed, ‘‘Issuance of Passports to Persons 
Under Communist Discipline,’’ that it would be unlawful 
and a crime for any official of the United States Govern- 
ment to issue a passport to any person whom he has reason 
to believe was under Communist Party discipline, or to be 
a substantial supporter of the Communist movement. 

I may say that this bill—and I haven’t finished [Tr. 15] 
summarizing the important provisions of it—was mentioned 
by the Chairman of the Un-American Activities Committee 
at the commencement of the hearings, the passport hear- 
ings, before which Mr. Miller ultimately appeared and 
before which he committed his contempts. 

This bill then, that Mr. Walter mentioned, and which was 
being considered at the beginning of these hearings, went 
on to describe what it meant by ‘‘Communist Party dis- 
cipline’’ and being ‘‘a substantial supporter of the Com- 
munist movement.”’ 

It went on to say in its Section 14, that such a person 
would be considered to be ‘‘one who was a member of the 
Communist Party,’’ naturally; or ‘‘one who has terminated 
such membership under such circumstances as to warrant 
the conclusion not otherwise rebutted by evidence, that he 
continues to act in furtherance of the interests of the 
Communist Party’’; or ‘‘one who regardless of the formal 
state of his affiliation with the Communist Party . . .”’—that 
is, falling short of membership—”’ . . . has engated or en- 
gages ...’’—and that is important—‘‘. . . has engated or 
. engages in activities which support the Communist move- 
ment under such circumstances as to warrant the conclusion 


not otherwise rebutted by evidence that he has engaged or 
engages in activities as a result of direction, domination 
or control exercised over him by the Communist movement.’’ 
{[Tr.16] Next, such a person to whom it would be unlawful 
to issue a passport is described as ‘‘one who regardless of 
the formal state of his affiliation with the Communist Party 
on the balance of available and unrebutted evidence is pro- 
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ceeding abroad to engage in activities which will advance 
the cause of the Communist movement.’’ 

And finally, such a person is ‘‘one who on the balance of 
available unrebutted evidence consistently or over an ex- 
tensive period of time indicated through his actions that 
he adhered or adheres to the Communist doctrine as such 
doctrine is expressed in the Communist movement’s actions 
and writing on a variety of issues, including shifts and 
changes in the Communist movement’s doctrinal line.’’ 

Now, Your Honor, that is the legislation that was being 
considered by the House of Representatives and by this 
Committee at the time that the passport hearings, so-called, 
were commenced. 

The Court: The Court understood you, I believe, to refer 
to more than one bill. 

Mr. Hitz: Yes, I did. Would you like to have the numbers 
of those, Your Honor? 

The Court: I am simply interposing at this time, because 
you stated, the Court understood just now, that that out- 
lines the legislation. The Court is interested in knowing if 
that is the extent of the legislation, in view of your former 
{[Tr. 17] statement that there was more than one bill. 

Mr. Hitz: Thank you, Your Honor. 

By the time Mr. Miller actually was called as a witness, 
or by the time he actually appeared as a witness on June 21, 
1956, as alleged in the indictment, at which time he com- 
mitted his contempts, another bill had been offered for 
House consideration in addition to HR 9991, which I have 
just described briefly. 

This bill of June 4, 1956 was HR 11,582. There isn’t any 
particularly important difference in the scope of these two 
bills. They are different; but I don’t think they are of 
particular importance certainly to this stage of this case, 
except to note that the bill No. 11,582 omits the penal pro- 
visions against Government employes who would issue a 
passport to such persons. 

It might be helpful for the Court to bear in mind, as we 
will show in the evidence, that after conducting its hearings 
on the passport matter, although Mr. Walter, its j 
was also the sponsor of the superseding bill, 11,582, omitting. 
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the penal provisions, the Committee, nevertheless, saw fit at 
the end of the year 1956 to recommend the passage of the 
new bill, 11,582 with its very minor changes in scope, but 
with—after hearing its evidence and making its considera- 
tion—the addition of the penal provisions against Govern- 
ment employes who would issue such [Tr. 18] passports 
as had been contained in the original bill 9991. 

Your Honor reminded me that I mentioned three bills. 
The third bill on this subject, which is a bill almost like 
these other two, is HR 5612, which was offered in the suc- 
ceeding Congress, the 85th Congress, because neither one 
of these earlier passport bills of the 84th Congress had 
passed. 

Mr. Walter, the Chairman of this Committee, offered 5612 
in the succeeding Congress; and it is there now. That 
indicates, if it needs any indication, that there is a continu- 
ing interest by this Committee in this important legislative 
activity on the matter of passports. 

Now, Your Honor, with the information that the Com- 
mittee had, and which I will not detail here, concerning the 
fraudulent applications for passports by American citizens 
and even aliens, and the mis-use in many instances of pass- 
ports once obtained, having in mind the powers of the Com- 
mittee and the scope of the legislation pending before the 
Congress, the Committee decided to hold hearings on the 
subject of passports; and it did so commencing on May 23, 
1956. 

‘At that time, the Chairman of the Committee, sitting with 
a majority of it, states as follows: I will read only a sentence 
or two; and it is from the official print of the proceedings 
of that day. 


‘‘The hearings which the Committee on Un-American 
Activities are beginning this [Tr. 19] morning will 
deal with one of the most vital aspects .. .’’ 


The Court: The Court will interrupt. Give me the page of 
the report from which you are reading. 

Mr. Hitz: Yes, Your Honor. This is a print entitled, 
‘Investigation of the Unauthorized Use of United States 
Passports, Part 1.’’ I am reading from Page 4303. 
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The Court: Very well, proceed. 
Mr. Hitz: At the commencement of the Chairman’s re- 
marks on that day. 


‘‘The hearings which the Committee on Un-American 
Activities are beginning this morning deal with one of 
the most vital aspects of our entire security problem, 
the fraudulent procurement and mis-use of American 
passports by persons in the service of the Communist 
conspiracy.”’ 

It goes on to say in the next paragraph: 


‘*We can document fully how by stealth, by conceal- 
ment and by misrepresentation, members of the Com- 
munist Party and adherents to the Communist con- 
spiracy are able to travel abroad for purposes de- 
liberately detrimental to the United States.’’ 


The Chairman then, after mentioning the fraudulent 
[Tr. 20] application for an American passport by an alien, 
Gerhart Hisler, his travel under that false passport, and 
mentioning other matters that had come to the attention of 


the Committee, referred in this opening statement to the 
pendency of HR 9991, a bill which he stated he had intro- 
duced to protect by law the discretionary power of the Sec- 
retary of State in the issuance and denial of passports. 

He then went back to the general subject matter of the 
investigation that was being commenced in this field to state 
as follows: 


‘<The purpose of this hearing is this :’’ 
I am reading now from 4305. 


‘““To ascertain the procedures by which the Com- 
munist Party has been able to obtain passports and 
make possible illegal travel for Communist Party 
members and sympathizers, and to determine if this 
situation can be remedied by legislation now being 
considered by the Congress.”’ 


At the commencement of these hearings on May 23, 1956, 
the Committee heard the testimony of representatives of 
the State Department. They heard Miss Frances Knight, 
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the new head of the Passport Division, and her assistant, 
Mr. Ashley Nicholas. 

They explored many of the more important subjects 
dealing [Tr. 21] with the issuance of passports. They in- 
quired of these representatives of the State Department as 
to the nature of passports, that they are issued to American 
citizens and them only; the authority which her office had 
in the premises. They inquired as to Executive Orders 
dealing with the issuance and the use of passports. 

They brought out that the Secretary of State is au- 
thorized to make regulations in this field. They brought out 
that former Secretary of State Acheson had issued in 1952 
supplemental regulations forbidding passports to be issued 
to those—and this is a quotation—‘‘supporting the Com- 
munist movement.’’ A concept far broader than Communist 
Party membership, of course. 

This Committee also inquired into regulations that had 
been promulgated by the then Secretary of State, Mr. 
Dulles, in 1954 and ’56, which are exhibits to Part of of 
the hearings. 

The Committee interested itself and inquired of these 

persons as to the procedures that they had established for 
obtaining passports, for regulations under which they 
might refuse passports to persons whose activities in con- 
nection with the Communist Party fell short of Communist 
Party membership, and with respect to those who intended 
to travel abroad and to participate in international con- 
ferences or activities of propaganda against the interests 
of this country. 
[Tr.22] The Committee was informed that such passports 
for travel by such persons had in the past been denied at 
times. The Committee made inquiries concerning the num- 
ber of passports that had been rejected in the past year on 
security grounds. 

The Committee questioned these representatives with 
respect to what means, devices there were available to the 
State Department to determine who such persons were, 
whether they be members of the Party or those engaged 
in this activity, this proscribed activity falling short of 
membership. And it developed that until 1956—— 
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The Court: The Court will interrupt you to inquire as 
to what means were available—— 

Mr. Hitz: What means and devices were available to the 
Department to establish the criteria upon which the State 
Department officials must act or could act in the denial of 
issuance of passports to persons engaged in that activity. 

The Court: Did that subject matter come within the scope 
of the legislation which had been proffered, which had been 
filed? 

Mr. Hitz: Oh, yes. 

The Court: And was under consideration? 

Mr. Hitz: The particular devices for discovering that 
information, that is, questionnaires, or whatever, or in- 
vestigative powers by the State Department, were not 
specifically [Tr. 23] covered in these bills of pending legis- 
lation. However, it would, of course, be of great concern 
to the Congress and to this Committee if the State Depart- 
ment, having the duty to refrain from issuing passports to 
certain persons who were members of the Communist Party 
or engaged in other activities relating to Communist activi- 
ties, had no means of determining and arriving at those 
conclusions upon which they were required to act, and it 
would be important for the Congress to know that. It might 
be deemed wise by the Congress to set up an investigative 
agency in or available to the State Department; or, as 
indeed in an alarming situation developed here, to require 
that the question be asked—that simple device—of an 
applicant whether he was a member of the Communist 
Party or had engaged in any of the proscribed activities 
falling short of membership. 

This Committee discovered that up to and through the 
time—to bring this right home to this case—of the applica- 
tion by Mr. Miller for the passport which ultimately was 
issued to him, that they did not include in the application 
for a passport the question: 


Are you now or have you ever been a member of the 
Communist Party? 


In spite of the fact that in 1952 there was the regulation 
which I have indicated to you, which forbade the issuance 
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of passports to members of the Party or their adherents, 
to [Tr. 24] put it by way of broad summary. 

And further on that subject, The Committee found that 
it was not until a short time after Mr. Miller appeared 
before this Committee that new forms of questionnaires 
for applications for passports were issued by the State 
Department which, for the first time, in spite of this legisla- 
tion which goes back to 1950 on this subject, asked the 
question whether the applicant was a member of the Com- 
munist Party or ever had been one. 

So the deep concern of the Committee on that subject 
was not only demonstrated but, we hope, cured by the 
Department of State. 

The Committee further inquired of these representatives 
of the State Department as to the attitude of the State 
Department on the granting of passports to persons who 
refuse to answer questions in the applications; and the 
Committee was told that with respect to refusals to answer, 
refusals or failures to answer questions, the application 
would be regarded as incomplete. 

Now, the Committee, having undertaken this passport 
issuance and use investigation, learned, in addition to what 
I have indicated here from the officials of the State De- 
partment, from other witnesses and from other information 
that there had been extensive travel abroad by persons 
whose activities abroad, both in the West and behind the 
Iron Curtain, could well have been considered by the Com- 
mittee and [Tr. 25] by the State Department, having the 
powers of issuance of passports, to be inimical to the in- 
terests of the United States. 

For example, they were informed that a Communist- 
dominated international organization had met a number of 
times in Prague, Czechoslovakia; that it had been attended 
by persons from this country, bearing American passports; 
they were citizens; that there was no disclosure in the 
applications or at the time of the use of these passports 
that they would travel behind the Iron Curtain; that they 
did attend these internationally Communist-dominated 
meetings behind the Iron Curtain under aliases; and they 
did it in such a fashion that when the passports were 
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brought back to this country by such travelers, they did 
not indicate they had ever been behind the Iron Curtain. 
A matter of extreme importance to the Committee in the 
discharge of its duties. 

So much for what the Committee was empowered to do, 
what it had undertaken to do in the past, and what it was 
undertaking to do in the course of these passport hearings. 

I think it can well be summarized by stating that the 
powers of this Committee with respect to inquiring into the 
applications for the issuance of and the use of passports 
went far beyond inquiring into Communist Party member- 
ship by applicants, and went as far as the full Committee 
authority, itself, to investigate in all of its subjects, that 
is, to [Tr. 26] any activity deemed to be subversive and 
against the best interests of the security of the country. 

Now, I have stated that Mr. Miller appeared as a witness 
on June 21, 1956 before this Committee in Washington. 
I might add, lest I forget it, that there is no question in 
this case—and it has been agreed by counsel for the De- 
fendant—but what there was sitting at the time Mr. Miller 
appeared a duly authorized subcommittee of the Un- 
American Activities Committee at the time and before 
which Mr. Miller appeared. 

The Court: There is no question as to that? 

Mr. Rauh: There is no question, Your Honor. 

Mr. Hitz: And lest I forget this, too, Your Honor, it has 
been agreed that there is no question raised by the Defend- 
ant with respect to the compliance with the administrative 
and legal procedures dealing with the actual citation of 
Mr. Miller through the United States Attorney’s office; is 
that correct, sir? 

Mr. Rauh: Yes, that is correct. I think I would like to just 
comment on the previous statement. The words, ‘‘duly 
authorized,’’ if we understand what they mean, they are 
all right. As I understand it, Mr. Hitz, the words, ‘‘duly 
authorized,’’ mean that this was a perfectly legal sub- 
committee of the Committee. It does not jeopardize our 
contention that no crime is committed before a subcom- 
mittee, but only before [Tr. 27] a committee. 

Mr. Hitz: I think we understand that. Mr. Rauh ap- 
parently makes the point that the crime of contempt must 
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be committed before a committee as distinguished from a 
subcommittee. 

Mr. Rauh: That is correct. 

Mr. Hitz: But so far as this subcommittee is concerned, 
if he be wrong in that contention, this subcommittee was, 
nevertheless, properly constituted. 

Mr. Rauh: That is correct. 

Mr. Hitz: All right: 

The Court: Well, in order that there be no question 
about that, the Court will ask specifically whether there is 
any question being raised by counsel for the Defendant as 
to the proper constitution of the subcommittee as a com- 
mittee or as an arm of the committee of which it is a part? 

Mr. Rauh: We make no complaint, if Your Honor please, 
of the fact that this subcommittee may not have been 
properly constituted. We contend that even if properly 
constituted as a subcommittee, it is not a crime under the 
contempt statute to refuse to answer questions before even 
the most properly constituted subcommittee. 

Now, I would also be less than frank if I did not tell 
Your Honor that the Barenblatt case has rejected that 
contention. | 
[Tr. 28] The Court: I think the Court, in its opening 
remarks, disposed of this matter; but the Court has sub- 
sequently stated that it does not intend to curtail counsel 
on either side from making any contention it sees fit to 
make and making any record in relation to any such 
contention. 

Mr. Rauh: I was only making a record on that point. I 
do not intend to both Your Honor with argument on it. 

The Court: The Court so understood. All right, counsel 
may proceed. 

Mr. Hitz: Thank you, Your Honor. 

Now, as to Mr. Miller, as to why he was called, and as 
to the pertinency of the subject matter concerning which 
they questioned him—— 

Mr. Rauh: Mr. Hitz, one moment please. 

Mr. Hitz: Yes. 

Mr. Rauh: If Your Honor please, Mr. Hitz has put two 
things together. Why Mr. Miller was called, and the per- 
tinency of the questions to the question under inquiry. 
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As we pointed out at length in our trial brief, we have 

waived the defense of reasonable ground or probable cause, 
as they are alternately known. Under these circumstances, 
there is no issue to which Mr. Hitz can address himself as 
to why the Defendant was called; and therefore, we would 
hope that Mr. Hitz would limit himself to the issue of 
pertinence, and then there would be no argument. 
[Tr. 29] If he does not see fit to limit himself, I would 
ask Your Honor to so instruct him. There is no issue in 
this case on why Mr. Miller was called before the Com- 
mittee. I do not think Mr. Hitz should address himself 
to it, nor should there be any evidence on it. 

Mr. Hitz: Your Honor, the questions that were refused 
of answer by Mr. Miller, and which became counts in the 
indictment are, first: 

‘‘Can you tell us who was there when you walked 
into the room?”’ 


And: 
‘*Was Arnaud D’Usseau chairman of this meeting 
of Communist Party writers which took place in 1947 
in which you were in attendance?”’ 


The matters that I will now address myself to by way of 
summary relate directly to the pertinency of those ques- 
tions, which are probably not pertinent on their face to a 
passport inquiry. 

Not only have we a right to prove it; if we didn’t prove 
it, we would promptly be informed of a finding of acquittal 
in this case, if we didn’t show the pertinency of those ques- 
tions. It is the issue in the case. 

The Court: The broad over-all question, of course, as 
the Court has endeavored to state it at the outset, is the 
question of pertinency of these two questions that were 
asked [Tr. 30] of the Defendant and which the Defendant 
did not answer, and which he was directed by the Chairman 
of the Subcommittee to answer, and for the failure to 
answer Defendant was indicted. 

So the Court, of course, realizes on the question of per- 
tinency, it may be necessary, as indicated by counsel, to 
make inquiry concerning many matters which may shed a 
light on the question of pertinency. 
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We are confronted, it seems to the Court, with the pos- 
sible legal question. I am not going to interrupt counsel, 
because you are in the process of making your opening 
statement; but counsel for the Defendant takes the position 
that having waived probable cause, no inquiry can be made 
of a witness in respect of the reason for the calling of the 
Defendant as a witness before the subcommittee, as the 
Court understands Defendant’s position. 

Mr. Rauh: That is correct, Your Honor. 

The Court: Now, if that issue, if that position is going 
to bear upon the question of the extent or scope of the 
inquiry that may be made concerning the Defendant’s 
presence before the subcommittee, and the circumstances 
under which the Defendant was before the subcommittee, 
perhaps that matter should be given some consideration 
preliminarily to the introduction of any evidence in order 
that it may be determined. 

Mr. Hitz: I can assure the Court that all of the matter 
[Tr. 31] that I will mention now and bring out in the 
evidence bears upon the matter of the pertinency of the 
particular questions refused of answer; and if Mr. Rauh 
seeks to waive that, we have no case here that is contested 
in any sense at all. Pertinency of the questions is the only 
question, as I understand it, that is of importance in this 
ease, according to the Defendant, himself. 

The Court: I think counsel has stated the issue clearly, 
as the Court, itself, has endeavored to state it. The matter 
raised by counsel for the Defendant, it seems to the Court, 
goes perhaps a little beyond the broad question of per- 
tinency, which is, of course, the underlying question, the 
over-all question in this case. But it goes to the question 
as to the extent to which inquiry may be made regarding 
the circumstances under which the Defendant was present 
at the hearing; and that, in turn, would have a bearing or 
might have a bearing upon the question of the pertinency 
of the questions propounded to the Defendant at the Com- 
mittee hearing. 

Mr. Hitz: That is right. 


The Court: That is the point. Now, it is a question of 
whether or not at this time or sometime in advance of the 
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introduction of evidence, counsel wishes to discuss the 
question as to the breadth, the scope, the extent of the 
evidence which may be introduced bearing upon the circum- 
stances under which the Defendant was called to appear 
and testify as a [Tr. 32] witness before the subcommittee. 

Mr. Hitz: I understand. May I proceed, Your Honor? 

The Court: You may. 

Mr. Hitz: The Committee had information that at the 
time Mr. Miller was subpoenaed to appear before it in 1956, 
which subpoena was issued by the Chairman on June 1, 
served on June 9, for an appearance on June 14—— 

Mr. Rauh: May I interrupt again? JI am sorry. I am 
really sorry; but this is terribly important to us, if Your 
Honor please. If this information to which Mr. Hitz is 
about to advert is different from the information about Mr. 
Miller which appears on the face of the transcript of the 
hearing, then I do not believe it refers to admissible evi- 
dence and, therefore, should not be commented on by 
counsel. 


If Your Honor seeks to have me desist and argue this 
at the time that the evidence will come in, I will do so. I 
only arose at this moment because I fear that Mr. Hitz 
is about to advert to inadmissible evidence. If he is ad- 
verting to the information which the Committee had at the 
time Mr. Miller appeared and which appears in the thirty 
pages of questioning, I have no possible objection. I pre- 
sume Mr. Arens will read the transcript, as we have done 
in other contempt cases. But if Mr. Hitz is seeking to add 
other information, not disclosed to Mr. Miller at that time, 
he is referring to evidence that is inadmissible, and on 
which I [Tr. 33] would like to be heard at length. But if 
Your Honor is satisfied to allow Mr. Hitz to advert to it 
before we argue this basic, fundamental constitutional 
issue, why, I can do nothing about it. 

I raise the point because I fear, and I think Mr. Hitz 
will confirm this, that he is about to refer to evidence in 
the files of the Committee not disclosed in the transcript. 

Mr. Hitz: I am going to refer to the evidence that we will 
offer on the matter of pertinency. Some of it will be: 
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beyond the testimony that was given by Mr. Miller, and 
some will be the same material with sight additions to it. 

Not only are we allowed to introduce evidence of that 
sort under the Sacher decision, but under the Bowers deci- 
sion in the Court of Appeals, we are required to do so 
where the questions are not pertinent on their face, and 
where the record at the hearing can be supplemented by 
further information. In fact, in the Bowers case, the con- 
viction of Bowers was reversed because neither the evi- 
dence offered at the trial nor the testimony given at the 
hearing supplied the element of pertinency of those 
questions. 

The Court: Well, the Court will not interrupt counsel 
for the Government in his opening statement; and, of 
course, counsel for the Defendant may preserve any point 
which he sees fit to preserve, and, indeed, has by his state- 
ment already preserved it in the record. 

[Tr.34] Mr. Rauh: Well, I will then assume that we will 
argue at length this question of the admissibility at the 
time that the evidence is offered. 

The Court: Well, we will meet things as we come to them. 
But the Court doesn’t quite feel we have come to that ques- 
tion yet, since this is an opening statement. The Court 
will not interrupt the opening statement, except as the 
Court has already interrupted it to call to counsel for the 
Government attention a circumstance which he no doubt 
was already aware of, namely, that counsel for the Defend- 
ant is taking the position the Court indicates and which 
counsel for the Defendant has indicated, not only verbally 
at this time, but in the brief which he filed yesterday. But 
counsel for the Government may proceed without further 
interruption. 

Mr. Hitz: Yes, Your Honor. 

I was stating that at the time of the issuance of the sub- 
poena calling for Mr. Miller’s appearance before the Com- 
mittee on June 14, 1956, which subpoena was continued 
until the 21st, when he did appear, Mr. Miller was known 
to the Committee to be then an applicant for a passport, 
having filed an application. 


And, let me say again, on a form not requiring any 
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divulgence with respect to Communist Party membership 
or activity. That was on May 17, 1956. 

To go back a little, the testimony from the State [Tr. 35] 
Department officials, will be that they thought of such a 
question, but had not put it into a form which had been 
promulgated. 

The Committee also had information that Mr. Miller had 
theretofore been issued a passport. That he made applica- 
tion in April 1947 for a passport, which was issued to him 
in May, on May 1, 1947, for, according to his application, 
travel to France. 

It had information—and I will come back again to this— 
that he did make such travel; that in 1949, while the ’47 
passport was still effective, having a three-year life, the 
Committee had information that he obtained some sort of 
an extension, the exact type of which is not clear, or he 
sought to obtain it in Rome; and that in 1954, after the °47 
passport had expired, he made application for a new pass- 
port, which passport was refused by the State Department. 

There was some other correspondence between Mr. Miller 
and the State Department, the Committee learned, in the 
year 1955, I believe it was. It did not result in the issuance 
of a passport. I think he made application for one, and 
the use for which he intended it had become moot at the 
time it expired, and I think he asked to withdraw the 
application. 

Nevertheless, after having been refused one in 1954, or 
upon 2 ’54 application, he again applied in May 1956, which 
is the one pending at the time he was called before the 
Committee. 

[Tr.36] The State Department communicated with Mr. 
Miller and asked for a non-Communist affidavit, in effect. 
It was not supplied at that time. 

That was the situation when Mr. Miller testified, except 
for one thing. A few days before June 21, which is the 
date of his testimony before the Committee, the State De- 
partment was advised by his then and now attorney, Mr. 
Rauh, that Mr. Miller would file with the State Department 
an affidavit denying present Communist Party membership, 
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but admitting attendance at meetings of Communist Party 
writers in 1947. 

That development, his pending application, the informa- 
tion that such an affidavit would be filed was of interest to 
the Committee, and one of the things which led to the 
questioning of Mr. Miller, and following the question into 
the field that was undertaken by the Committee and which 
resulted in the refusals by Mr. Miller to answer these ques- 
tions concerning the identity of the Communist Party 
writers. 

The matter of the meeting with the Communist Party 
writers, which information the Committee already had 
before the State Department informed it that Mr. Miller’s 
imminent affidavit would disclose—the Committee already 
had that information and in more detail—was, nevertheless 
of important interest to the Committee, for the reason that 
it had information that in 1943, Miller, residing at 18 
Shermerhorn Street in Brooklyn, had made written appli- 
eation for membership [Tr.37] in the Communist Party 
on application which bore a number 23345. 

I may say that they asked him about that at the hearing 
which is the subject matter of this case. I will come later 
to what he said about it at the hearing. 

The Committee, prior to serving a subpoena on Mr. 
Miller, had further information that the sponsor of Mr. 
Miller’s application for membership in the Party was one 
Sue Warren, who, it was the information of the Committee, 
in 1956 and shortly before that, and for a time before that 
unknown, was an employee of one Corliss Lemont of New 
York. 

The Committee also had information that subsequent to 
this application for membership in the Party, he was ac- 
cepted in the Party and was assigned to the Stuyvesant 
Branch Communist Party Club of Brooklyn, where he was 
living. 

The Committee had information that Mr. Miller remained 
a member of the Party at least until the year 1947, because 
it was in that year that the Committee had information he 
met on at least one occasion with a group of Communist 
Party writers in New York City, which meeting or meetings 
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were chaired by one Arnaud D’Usseau, who is the individ- 
ual named in Count 2 of the indictment, and concerning 
which the Committee had the interest which caused them 
to ask the question which Mr. Miller saw fit to refuse to 
answer. 

In addition, and a matter of considerable importance to 
[Tr. 38] the questioning of Mr. Miller by the Committee, 
the Committee had information that at the meeting in ’47, 
perhaps one of a number but at one meeting, chaired by 
Mr. D’Usseau, Mr. Miller made a plea for greater freedom 
from restrictions and discipline for Communist writers. 

From that and other information, Your Honor, we will 
strongly urge upon the Court the way in which that infor- 
mation very obviously falls within the purview of the 
forbidden activities mentioned not only in the regulations 
of the State Department promulgated in ’52, but how that 
actively falls likewise and also within the confines and the 
prohibitions of the pending legislation which I have already 
mentioned to you, which regulations and legislation dealt 
with discipline, support, and so forth, of the Communist 
movement. 

This might be an appropriate time, Your Honor, to 
digress a bit from the chronological statement of the in- 
formation that the Committee had concerring Mr. Miller’s 
activities to say that at the time that Mr. Miller appeared 
before the Committee, but not responsive to any question 
that it asked—rather, in what likely was an attempt to deny 
Communist Party membership—I say, ‘‘likely’’—Mr. 
Miller volunteered that he had in ’47 attended six or seven 
meetings of Communist Party writers; and it was in follow- 
ing up the information which I have just related to Your 
Honor that the Comrrittee had concerning the one where 
he made the plea for freedom, greater [Tr. 39] freedom,— 
it was in following up what Mr. Miller had volunteered at 
the hearing and the information that the Committee inde- 
pendently had had before that led to the question which is 
Count 2, concerning Arnaud D’Usseau. 

It was in that same year, when, as I say, Mr. Miller ulti- 
mately admitted attending Communist Party writers meet-: 
ings, and when the Committee had such information con- 
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cerning him, that Mr. Miller applied for and received a 
passport to travel abroad; and he did. He traveled to 
France. 

In that same year, Mr. Miller was a sponsor of an organi- 
zation known as the First World Youth Festival, a world 
organization which was holding its first meeting, its first 
festival that summer in Prague, Czechoslovakia, behind the 
Iron Curtain. 

The Committee had information that that organization 
was sponsored by the Communist Controlled International 
Union of Students, and also by the World Federation of 
Democratic Youth. 

In connection with that travel, Mr. Miller, the Committee 
had information, had attempted and had offered for sale 
scripts of his plays in order to raise funds for the produc- 
tion at that festival of one of his plays, ‘‘All My Sons.’’ 
In addition, Mr. Miller, as one of the sponsors of this inter- 
national festival, attempted to get the State Department 
to change its position of refusal to sponsor transportation 
[Tr. 40] for students from this country to go to the festival 
in Prague; and he sent a telegram urging a change of the 


Department’s position with respect to that 1947 festival. 
The Court: I think we will take a brief recess at this 
time. The reporter has been reporting uninterruptedly. 
Mr. Hitz: Yes, Your Honor. 
The Court: There is another reporter here to take her 
place. So the Court will be in recess at this time until 
return of Court. 


(Whereupon a short recess was taken.) 


[Tr.41] The Court: Counsel may proceed. 

Mr. Hitz: Your Honor, further in the year 1947, which 
was the year of Mr. Miller’s first application for a pass- 
port, his travel under it after it was issued, the year in 
which he admitted to the Committee that he attended Com- 
munist Party writers’ meetings, the year in which he pled 
for greater freedom for Communist Party writers before 
a group of Communist Party writers headed by Arnaud 
D’Usseau he had one if his plays dramatized by the Com- 
munist Party itself in New York City on June 21st, 1947, 
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by the New York State Communist Party Building Con- 
gress. 

I say he had it dramatized. That is not strictly accurate. 
I don’t know what connection he had with it but it was 
dramatized. It may have been, as we will contend it was, 
because he was one of these writers or maybe for other 
reasons. 

There was a community of interest apparently between 
Mr. Miller and the Communist Party at that time which 
was evidenced, in addition to what I have mentioned, by 
the fact that this peculiar or that this particular play, en- 
titled ‘‘You’re Next’’ was an attack upon the then Un- 
American Activities Committee known as the Dies Com- 
mittee. 

The Communist Party, of course, was unsympathetic with 

the purposes of the Committee. Mr. Miller wrote the play 
and he was. His play was put on by the Communist 
party. 
[Tr. 42] In 1949 Mr. Miller was in Rome and either ob- 
tained or sought to obtain, in the event it was necessary to 
obtain it, a renewal of his ’47 passport. At that time, in 
49, he was a sponsor of the World Peace Congress which 
was meeting in April in Paris that year. 

The Committee knew this or had information to that 
effect, that he was such a sponsor, and that the organiza- 
tion, the Congress, was an international Communist effort 
to discredit the United States and its allies. That Con- 
gress, although it may have escaped the attention of many 
persons, did, however, become known because it was there 
that Paul Robeson made the or gave the advice that the 
American negro would not take up arms against the Soviet 
Union. 

The Committee did not know whether Mr. Miller attended 
that Congress. It had information that he was a sponsor 
for that organization in this country before it met; that 
he was in Europe at the time that it did meet. It was a 
matter of interest to the Committee. They sought to find 
out at the hearing. 

I have already stated that having taken these two trips 
abroad, in ’47, certainly in ’49, whether he attended that 
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Congress or not, we do not know. Mr. Miller then applied 
for a passport in 54. It was refused. He applied for 
another in 756. That is the one pending at the time of the 
hearing at which he testified. 

[Tr.43] Another incident occurred of interest to the Com- 
mittee’s hearing and which came to its attention and this 
was in 1955 in the City of New York. The Youth Board, 
which was a quasi-municipal organization there having to 
do, among other things, with juvenile delinquency, signed 
a contract with a film company to produce a strip which 
would deal with the problem of juvenile delinquency in 
New York City and with the efforts of the Youth Board in 
the field of juvenile delinquency. 


The film company employed Mr. Miller to write the script. 
And as soon as that fact became publicly known and before 
the film had been produced there were some complaints 
made to the Youth Board concerning the hiring of Mr. 
Miller to write the script. As a result, the Youth Board 
appointed a subcommittee and it heard from Mr. Miller on 
the subject to determine whether there was any substance 
to the adverse criticism of Mr. Miller along the lines of 
subversive activity. 

Mr. Miller came to the meeting with a prepared state- 
ment—this is the committee meeting of the Youth Board 
in New York in 1955 in November—and in this prepared 
statement he made the same statement that he has made 
every time he has been called upon to testify or to make 
his position known concerning his Communist Party mem- 
bership and activities. And he stated there that some two 
years before he had denied to the State Department that 
he was supporting the Communist [Tr. 44] cause or con- 
tributing to it or was under its discipline or domination. 
He further stated in his prepared written statement to them 
that in his recent application for renewal of his passport 
he had stated under the penalty of perjury that he was not 
a member of any subversive organization. And he went 
on to say in his statement that these statements were still 
true. 


It is interesting to note that in that statement made by 
Mr. Miller to the Youth Board he did not deny past Com- 
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munist Party membership. So far as I am aware he has 
never denied past Party membership in so many words. 

Now, this matter of what Mr. Miller stated that he had 
told the State Department, that he had denied present 
membership in the Party or rather membership in any 
subversive organization at the time and that he had not 
contributed to it, or, was not supporting the Party, and 
that he was not under Party discipline or domination, those 
statements were wholly untrue for the reason that he had 
made no such representations to the State Department. 

Mr. Miller, either knowingly or unknowingly, made that 
incidental use, you might say, of having been a possessor 
of a passport to the Youth Board. That information, how- 
ever, came to the attention of the Committee, what had 
transpired before the Youth Board, and a considerable por- 
tion of the testimony of Mr. Miller in the hearing that led 
to this [Tr. 45] contempt action was devoted by the Com- 
mittee to questioning Mr. Miller as to whether or not he 
had made such statements to the State Department, deny- 
ing insofar as it did deny those facets of Communist ac- 
tivity, because it had information from the State Depart- - 
ment no such statements were ever made. And, in addi-:: 
tion, Mr. Miller was then an applicant, as I have noted for 
a passport in 756. 

As I have already indicated, a short time before Mr. 
Miller’s actual appearance, but after his being subpoenaed 
before the Committee, the Committee received word from 
the State Department that Mr. Miller was about to file this 
affidavit which would say that he was not—not that he had 
never been but—that he was not a member of the Com- 
munist Party and had attended the meetings in 1947 of 
Communist Party writers. 

Mr. Miller was questioned, as I have said, before the 
Committee first concerning the then most recent statements 
that the Committee was aware of that he had made concern- 
ing Communist activities. And your Honor will recall 
from what I have stated the provisions of the 1952 State 
Department regulations and the two bills which were then 
pending in Congress, your Honor will recall that they dealt 
with not only Communist Party members—that is, present 
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members—but those who had been members before those 
who, although they never had been members, were persons 
sufficiently close [Tr. 46] in their activity so that they would 
be persons whose travel abroad would be detrimental to 
the country. 

It is a very brief summary of those activities but, your 
Honor I am sure recalls what I have said about them. 

So that present membership, past membership, is not 
the criterion but it is the activities that the defendant or 
that the applicant had engaged in which were important. 
The past as well as the present was of interest to the State 
Department in issuing passports under the regulations and 
under these proposed bills. 

So that the attitude that one who had been a traveler 
abroad, a sponsor for two international organizations meet- 
ing behind the Iron Curtain at times when he was abroad, 
the way in which such a person might seek a passport and 
obtain one, was of interest to this Committee although not 
of interest to the Committee as an individual. 

In addition to this, the Committee had much information 
concerning Communist fronts which Mr. Miller readily ad- 
mitted belonging to. He was queried about them because 
they had to do with the borderline or not borderline but 
the less than membership activity, Communist activity, 
which was taken up in the bills and in the regulations. 

Now, Mr. Miller was asked about these Communist front 
activities and some of his travel abroad, and in the course 
[Tr. 47] of that—— 

Mr. Rauh: Mr. Hitz, did you say Communist front 
activity ‘‘in’’ some of his travel abroad or Communist 
front activities ‘‘and’’ some of his travel abroad? 

Mr. Hitz: ‘‘And’’. ‘*And’’. 

Mr. Rauh: Thank you. 

Mr. Hitz: Mr. Miller was asked a question having to do 
with contributions to the Communist cause. Your Honor 
will recall that in Section 13 of HR 9991 one of the two 
criterions of activity which would bar the issuance of a 
passport under penal provisions for an employee who 
did grant it, one of the provisions was that a person under 
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Communist Party discipline shall not receive one or one 
who is a substantial contributor. 

I want to be certain that I am accurate in both of those 
statements. The ban with respect to discipline is a person 
under Communist discipline or a substantial supporter, 
not contributory, substantial supporter of the Communist 
movement. 

He was asked at the Committee hearing the following 
questions as it appears on Page 4659 of Part 4. I realize 
this is not in evidence but your Honor indicated he would 
care to follow me in my reading of it in this opening state- 
ment. 

At the bottom of 4659 after questioning concerning [Tr. 
48] this Youth Board statement that he made and travel 
in 1947 under a passport, Mr. Arens, the interrogator for 
the Committee and its staff director, asked this question 
at the bottom of the page: 


‘‘Let us get this record clear now. 

‘“Would you in 1947 have taken an oath, even though 
you are now mistaken as to whether or not you did 
take one, would you have taken an oath in ’47 that you 
had not contributed to the Communist cause, supported 
it, or been under its discipline?’’ 


That is the end of the question, and I say it is almost 
word for word the provisions of HR 9991. Mr. Miller then 
makes the reply which appears on the next page and I 
will quote it: 


‘‘T would have taken an oath that I was never under 
the discipline of the Communist Party, the Communist 
cause, yes. I would have made a statement that I had 
been affiliated from time to time with organizations 
that were cited as Communist dominated organiza- 
tions but I would certainly have taken an oath at any 
time in my life that I was never under the discipline of 
the Communist Party or the Communist cause.’’ 


[Tr. 49] So your Honor will plainly see that he is denying 
that he is a person who would come within the proscribed 
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limits of the pending bill, using the very terms of the bill as, 
indeed, did the question asked of him. 

Mr. Miller was further questioned about that subject, 
about other subjects, and then the Committee came down 
to the present application of Mr. Miller for a passport. 
And on Page 4685 Mr. Miller stated that he then was an 
applicant for a passport to travel to England. 

The Court: What is that page again? 

Mr. Hitz: Page 4684, at the bottom. 

The Court: Very well. 

Mr. Hitz: He stated that he was then an applicant for a 
passport to travel to England. He stated the purpose of his 
trip was professional to him, that is, he was going in con- 
nection with a stage play. And then Mr. Arens asked 
him on the next page, about eight lines down, if he knew 
a person named Sue Warren. 

Your Honor will recall that this questioning of Mr. Miller 
concerning Sue Warren concerned the person whom I have 
stated was his sponsor for Communist Party membership 
in 1943. Pursued at this point in the hearing especially 
in the light of Mr. Miller’s denial of having been a sup- 
porter or one under the discipline of the Communist Party, 
but not denying Communist Party membership, Mr. Miller 
stated [Tr. 50] that he couldn’t recall knowing a person 
by such a name. He then was asked: 


‘‘Do you know or have you known a person by the 
name of Arnaud D’Usseau?’’ 


Mr. Miller stated that he had met him. This is on Page 
4685. Mr. Arens asked: 


‘What has been the nature of your activity in con- 
nection with Arnaud D’Ussean?’’ 


Now, I will interrupt a moment to state what we will 
show concerning Arnnaud D’Usseau very briefly. Arnaud 
D’Usseau was a person who had been identified before the 
Committee as a Communist Party writer; that is, a member 
of the Communist Party and a writer in California, writing, 
I think, for the movies in the 1930s; that he was a function- 
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ary of the Communist Party there and in New York later 
on; and that he had attempted to recruit into membership in 
the Communist Party at least one individual who so stated 
before the Committee. 

The Committee further had the information, I have 
already related, that D’Usseau in New York City was the 
head of a Communist Party group consisting of some 
writers at which Mr. Miller made the plea for less discipline 
and more freedom for Communist writers. 

To the question that I have just read as to the nature of 
Mr. Miller’s activity in connection with D’Usseau [Tr. 51] 
Mr. Miller replied: 


‘<Just what is the point?’’ 

‘“‘Mr. Arens. Have you been in any Communist 
Party sessions with Arnaud D’Usseau? 

‘‘Mr. Miller. I was present at meetings of Com- 
munist Party writers in 1947 about five or six meetings. 

‘Mr. Arens. Where were those meetings held? 

‘‘Mr. Miller. They were held in someone’s apart- 
ment. I don’t know whose it was. 

‘Mr. Arens. Were those closed Party meetings? 

‘‘Mr. Miller. I wouldn’t be able to tell you that. 

‘Mr. Arens. Was anyone there who to your knowl- 
edge was not a Communist? 

‘Mr. Miller. I wouldn’t know that. 

‘‘Mr. Arens. Have you ever made application for 
membership in the Communist Party? 

‘Mr. Miller. In 1939, I believe it was, or 1940 I 
went to attend a Marxist study course in a vacant store 
open to the street in my neighborhood in Brooklyn.’’ 


And without reading it, because we will have it [Tr. 52] 
read later, I can summarize it for present purposes by say- 
ing that Mr. Miller characterized those Communist Party 
meetings shared by D’Usseau. He admitted they were 
meetings of Communist Party writers. He characterized 
them as discussion groups, Marxist discussion groups. 

And he said that he was interested in obtaining the point 
of view of Marxists and Marxist writers and that that is 
why he attended. 
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He did not deny that he made an application which the 
Committee heard was a membership in the Party, applica- 
tion bearing a certain number and resulted in him going to 
a certain Communist Party cell as a member. He didn’t 
deny that he filed or that he made out and filed such a paper. 
He stated he thought it was to admit him to the discussion 
group. 

With that testimony, with that background, the Com- 
mittee not only had the right but it had, indeed, the duty, 
your Honor, we will contend, to pursue the matter to find 
out whether he was telling the truth or not, to verify the 
record, to determine if it could who those persons were so 
as to determine whether he was a person who fitted within 
the categories of the regulations or of the pending legisla- 
tion, to determine whether or not the regulations, pending 
legislation, or existing legislation, or any legislation which 
they might be able to draft would meet the problems 
[Tr. 53] that the Congress and the State Department 
envisioned, namely, the danger to the country of travel 
abroad of persons who were either Communist Party mem- 
bers, those under the discipline, those who were sub- 
stantial supporters, or those whose travel abroad would 
be to the disadvantage of this country’s interests. 

We will contend, as I am sure your Honor realizes, that 
it would have been a dereliction in the duty of the Commit- 
tee under the circumstances of the appearance of this wit- 
ness before it and of his testimony when he was there be- 
fore it, of his statements, some in answer to questions and 
some volunteered, a dereliction of duty not to pursue the 
matter to determine who were those persons. 

Now, the Committee was not interested in Mr. Miller 
as'an individual to see whether or not he himself ever got 
@ passport. It was interested in the procedures, the back- 
ground, the legislation, the regulations, pending legislation, 
possible future legislation, to determine whether or not the 
problems which it saw arising in the applications and the 
issuance and the use of passports from the testimony of 
witnesses—Mr. Miller was only one of about nineteen or 
twenty—whether those matters and those problems could 
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be cured by legislation then before the Congress or any that 
the Committee could propose. 

The Government will contend from this information 
(Tr. 54] which I have outlined to you and the testimony 
of Mr. Miller, himself, that it was the right and the duty 
of the Committee to ask and to require an answer to the 
questions concerning these persons whom he admitted 
meeting with who could have thrown light upon the par- 
ticipation of this individual, of themselves, and of any 
other persons so that it can determine the extent and the 
devices of the subversive activity that this Committee was 
empowered to and directed to investigate in the national 
interests. 

Your Honor, I regret I have taken so long in outlining 
the Government’s case. I hope it will be helpful, and I 
thank you for your indulgence. 

The Court: If counsel for the defendant would prefer 
to make his statement as one, whole, without interruption, 
the Court would be glad to defer to counsel’s wish or de- 
sire in that respect and recess for the noon period at this 
time. 

It is a little early. The Court normally recesses at 12:30. 
If counsel feels that he desires to use the remaining fif- 
teen minutes or substantially fifteen minutes in making 
his opening statement as far as it will go in that period 
of time he may, of course, do so. 

Mr. Rauh: Counsel is most anxious to make the open- 
ing statement at once in view of some of the misstatements 
by the prosecution. 

[Tr. 55] The Court: Counsel may proceed. 

Mr. Rauh: Thank you, your Honor. 


OrENING STATEMENT ON BEHALF OF THE DEFENDANT 


Mr. Rauh: Now, just to leave no doubt about this: 
Mr. Hitz’ opening statement adds nothing to the transcript 
of the hearing except misrepresentation. Mr. Miller did 
deny under oath that he had ever been a member of the 
Communist Party and Mr. Hitz knows it. 

There was submitted to the House Committee on Un- 
American Activities by Mr. Miller’s counsel the affidavit 
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which had been given to the State Department. That affi- 
davit in point one reads as follows: 


‘‘T am not a member of the Communist Party. I 
have never been under Communist discipline and to 
the best of my belief I have never been a member of 
the Communist Party, although there were two short 
periods, one in 1940 and one in 1947, when I was suffi- 
ciently close to Communist Party activities so that 
someone might honestly have thought that I had be- 
come a member.”’ 


Mr. Miller, in an affidavit to the State Department, and 
which was subimtted to the House Committee and which 
is available to Government counsel, has sworn he was never 
a member of the Communist Party and may I add to that, 
if your Honor please, that the House Committee was so 
certain that [Tr. 56] Mr. Miller was never a member of 
the Communist Party that they never even asked him the 
question. It is almost SOP, standard operating procedure, 
if your Honor please, for the House Committee to ask wit- 
nesses whether they had ever been a member of the Com- 
munist Party. 

The House Committee didn’t even think it worthwhile 
to put the question. They did put the question whether 
Mr. Miller had ever filed an application and whether he 
had ever been proposed for membership in the Party and 
Mr. Hitz suggested to your Honor that Mr. Miller had not 
denied that. 

Let me read to your Honor from Page 4689 of the tran- 
script and see whether Mr. Miller denied whether he had 
been proposed for membership. 


‘“‘Mr. Arens. Were you proposed for membership 
in the Stuyvesant Branch, 12th Assembly District, of © 
the Communist Party by Sue Warren? 

‘‘Mr. Miller. To my knowledge—— 

‘‘Mr. Arens. In 1943? 

‘‘Mr. Miller. To my knowledge, I would not know 

that. I would have no knowledge of it.’’ 
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And if I may interpolate here, Mr. Miller is simply say- 
ing, ‘‘I would not know what somebody else did not in my 
presence’’, 

Going back to the transcript: 


[Tr. 57] ‘‘Mr. Arens. Have you made application 
for membership in the Communist Party? 

‘“Mr. Miller. I answered that question. 

‘“‘Mr. Arens. I put it to you as a fact and ask you to 
affirm or deny the fact that you did make application 
for membership in the Communist Party and that the 
number of your application is 23345. 

‘“‘Mr. Miller. I would not affirm that. I have no 
memory of such a thing. 

‘Mr. Arens. Do you deny it? 

‘‘Mr. Miller. I would deny it.’’ 


In other words, the suggestions that have been made 
here, in sort of what you might call a re-write of the 
printed word by the prosecution, was an effort to cover the 
fact that at no time in Mr. Hitz’ two-hour opening state- 
ment did he make one reference to how it was pertinent 
to the question under inquiry, who Communist Party writ- 
ers discussing the relationship of Marxism to art and litera- 
ture were. 

In other words, we heard a two-hour opening re-writing 
the transcript of the hearing before the House Committee 
on Un-American Activities without even a suggestion as 
to how the names of Communist Party writers in 1947 meet- 
ing together with Mr. Miller to discuss the relationship 
of art and literature to Marxism could in any way be re- 
lated to [Tr. 58] passports. 

I am not saying it is not related to subversive activities. 
I am not saying it is not related to all sorts of things. But 
in this entire opening there was no reference to that subject 
matter. Instead of the presentation of an argument on 
pertinence we had the presentation of a revision of the 
transcript of the House Un-American Activities Committee. 

Now, if your Honor please, the defendant testified be- 
for the Committee on Un-American Activities of the House 
of Representatives on June 21st. In the course of this 
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trial we will show to your Honor from the transcript of 
that testimony, which will be introduced in evidence by the 
prosecution, that the defendant was a cooperative and a 
forthright witness whose testimony won him the praise of 
Chairman Francis Walter. 

One might have thought in hearing the opening state- 
ment of Mr. Hitz that there had been some general ques- 
tion' about the cooperation that Mr. Miller gave the Com- 
mittee, or the forthrightness of his position, or the fact 
that the Chairman had ended the whole hearing with praise 
of Mr. Miller. But we will show your Honor that that is 
exactly what happened, and I would go one by one and 
explain what I mean on each of these. 

First, on his cooperation, defendant testified for [Tr. 59] 
a whole morning. It will take a whole afternoon, I am 
afraid, to read it. Defendant testified for a whole morning 
answering question after question and he balked at only 
two questions. 

If your Honor please, I was going to count these last 
night to say two out of how many, but I didn’t count them, 
but there are thirty-five pages and if you take a half dozen 
on & page you have got two hundred. He balked at two 
out of two hundred questions or something like that. And 
he only balked on two questions, both of which related to 
who was present nine years before at certain meetings of 
Communist Party writers, questions which he deemed not 
pertinent to the subject of passports and questions which 
defendant’s conscience would not let him answer. 

In the words of the defendant, when these two questions 
were put to him: 


‘‘All I can say, sir, is that my conscience will not 
permit me to use the name of another person and that 
my counsel advises me that there is no relevancy be- 
tween this question and the question of whether I 
should have a passport or there should be passport 
legislation in 1956.’’ 


We recognize, if your Honor please, that conscience is 
not a defense but we would have thought that the Govern- 
ment would have recognized that pertinency was. And 
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[Tr. 60] instead, what we heard this morning was not a 
logical relationship of the names of these persons who 
met in ’47 to discuss art and literature, not a logical 
relationship of their names to passports, but in a word an 
attack upon the defendant. 

The defendant may be good or he may be bad. But the 
defendant is on trial not for his past activities of which 
he was a cooperative and forthright witness but whether 
these questions about which we heard so little were in 
fact pertinent to passports. But he was not only coopera- 
tive, if I can just go further with the further evidence of 
the cooperation of the defendant, he answered every ques- 
tion put to him about himself and many about his relation- 
ship with others. 

He was even asked about his private relationships with 
the producers of his plays and he answered the questions. 
He was asked hostile questions about his criticism of the 
House Committee and he answered every one of those. 
He was asked questions implying that his plays, many of 
which are already American classics, followed the Com- 
munist Party line. And he answered these questions about 
his plays calmly and with reason. 

He volunteered, as Mr. Hitz suggested this morning, all 
about the meetings in 1947. He volunteered that as a co- 
operative witness. Defendant held nothing back from the 
[Tr. 61] Committee no matter how painful nor how far 
remote in time except the names of certain persons at five 
or six Communist Party writers’ meetings in 1947. 

In.other words, if your Honor please, defendant resolved 
every possible issue of pertinence in favor of the Committee 
and he cooperated with it fully. But this wasn’t all, if your 
Honor please, and I think I could find an appropriate place 
to stop in two minutes, if I may. 

The Court: You may. 

Mr. Rauh: This wasn’t all. This was a forthright witness 
as well as a cooperative witness. How many men have 
had the nerve to stand up and say, ‘‘I was wrong?’’ How 
many men have gone before a congressional committee and 
said, ‘‘I did contribute to Communist causes; I did get 
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involved in Communist activities but I have learned better ¥ 
and I wouldn’t do it now?’’ 

And I would like to close this morning’s discussion by 
reading the end of the hearing which Mr. Hitz so carefully 
avoided, the last page, if your Honor please, because I 
think this better than anything summarizes our position on 
the facts. ~ 


At the bottom of the 4689 Mr. Doyle says: 


‘‘T have no questions but I want to make this brief 
observation.”’ 


That is Congressman Doyle, if your Honor please. 

_ [Tr. 62] ‘‘With your recognized ability in your " 
specialized field, based on your testimony here that I 
have heard, let me ask you one question. Why do you 

- not direct some of that magnificent ability you have to ¢ 
fighting against well-known Communist subversive con- 
spiracies in our country and in the world? Why do you 
not direct your magnificent talents to that, in part? I . 
mean more positively? 

‘‘Mr. Miller. Yes; I understand what you mean. I 
think it would be a disaster and a calamity if the Com- 
munist Party ever took over this country. That is an 
opinion that has come to me not out of the blue sky 
but out of long thought. I tell you further that I have 
been trying for years now. I am not a fictionalist. I 4 
reflect what my heart tells me from the society around 
me. We are living in a time when there is great un- 
certaintly in this country. It is not a Communist idea. 
You just pick up a book review section and you will 
see everybody selling books on peace of mind because 
there isn’t any. 
‘‘T am trying to delve to the bottom of this and 

come up with a positive answer, and I have [Tr. 63] 





had to go to hell to meet the devil. You can’t know 4 
what the worst is until you have seen the worst, and 

it is not for me to make easy answers and to come forth 

before the American people and tell them everything < 
is all right when I look in their eyes and I see them : 
troubled. 





127 


‘‘T believe in democracy. I believe it is the only way 
for myself and for anybody that I care about; it is 
the only way to live; but my criticism, such as it has 
been, is not to be confused with a hatred. I love this 
country, I think, as much as any man, and it is be- 
cause I see things that I think traduce certainly the 
values that have been in this country that I speak. 
I would like more than anything else in the world to 
make positive my plays, and I intend to do so before - 
I finish. It has to be on the basis of reality. 

‘‘The Chairman. Mr. Miller, I trust that you will 
raise your important voice in what must be apparent 
to you now as a conspiracy. I am frank to admit that 
I participated in some myself. I remember making a 
rather sizable contribution to this Anti-Fascist Com- 
mittee because they were [Tr. 64] moving Jews away 
from Germany, and I know that a great many other 
people did but, it is indeed significant that, in all of 
these causes in which you participated because of the 
persecution of the Jewish people you never moved 
toward the assistance of people who were being perse- 
cuted by the Communists. That, I think, is very un- 
fortunate. 

‘Mr. Miller. I think it is not only unfortunate. It 
was a great error. 

‘‘Mr. Kearney. Do you think—— 

‘‘Mr. Miller. Let me finish this. 

‘‘Mr. Kearney. Pardon me. 

‘‘Mr. Miller. In the face of an overwhelming ideal 
it has been the common experience of mankind, both 
good people and bad people, that detail goes by the 
board and fades into the walls. I believe now in facts. 
I look at life as to see what is happening, and I have 
no line. I have no preconception. I am devoted to 
what is going on. The hardest thing to do is to tell 
what is going on. It is easy to talk about the past and - 
future, but nobody knows what is happening now. 

‘‘Mr. Kearney. Do I get from your answer now 
[Tr. 65] that you consider yourself more or less of a 
dupe in joining these Communist organizations? 
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‘‘Mr. Miller. I wouldn’t say so because I was an 
adult. I wasn’t a child. I was looking for the world 
that would be perfect. I think it necessary that I do 
that if I were to develop myself as a writer. I am not 
ashamed of this. I accept my life. That is what I have 
done. I learned a great deal. 

‘<The Chairman. You have learned a great deal and 
made a greater contribution to what we think you now 
stand for than you realize, because, by the errors that 
you committed, you are serving a very loud note of 
warning to a lot of other people who might fall into 
what you did, quite obviously. 

‘<The committee is now adjourned.’’ 


This was the finish of a hearing, if your Honor please, 
at which the defendant resolved every doubt in favor of 
pertinency, answered every question as a forthright and 
cooperative witness except two questions wholly unrelated 
to pertinency and about which there has been no showing 
this morning. 

And I would conclude it after lunch. May I go on then, 


sir? 
(Tr. 66] The Court: You may. 

Court will recess for the noon period, and we will re- 
convene at 1:45 this afternoon. 


(Thereupon recess was had until 1:45 o’clock p.m. this 
date). 


[Tr. 67] ArrTernoon SEssion 


(Whereupon the trial reconvened at 1:50 p.m.) 


The Court: Counsel may proceed. 

Mr. Rauh: May it please the Court, I had just concluded 
at the luncheon recess our discussion of what we will show 
in the nature of the Defendant as a cooperative and forth- 
right witness. 

Your Honor might wonder what is the meaning of this 
cooperation and this forthrightness to our case. We will 
say to Your Honor simply this: This witness resolved every 
doubtful issue of pertinence in favor of the Committee. 
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That is, questions about : How do you feel towards your own 
producer? How do you feel towards the Committee? What 
about your plays? This witness resolved every question 
in favor of the pertinence. 


In this long, full morning’s interrogation, there were 
just two questions, both relating to the same single subject, 
which he found not pertinent and not consistent with his 
conscience. 

This was not a witness who was trying to show up the 
Committee. This was a cooperative and forthright witness, 
who received the praise of the Chairman for his activities. 

We will show to Your Honor that these questions about 
persons at a 1947 meeting could not possibly be pertinent 
to the question under inquiry. But we ask Your Honor, if 
there be doubts on this score in Your Honor’s mind, to 
resolve them [Tr. 68] for a Defendant who was willing 
to answer so much and who balked at so very little. 

These are, of course, considerations above and beyond 
the ordinary rule in criminal cases, that the Government 
must prove all elements of the offense beyond a reasonable 
doubt. 

Defendant was before the Committee a full and long 
morning. Yet there is not in his testimony a single claim 
of the Fifth Amendment. There is not in his testimony 
a single evasive answer. 

What we have here is a distinguished American play- 
wright—however much he may have been hurt inside by 
having his plays questioned as pro-Communist—respond 
cooperatively and without bitterness to the Committee’s 
desire for information. 

Now, if Your Honor please, we feel obligated to say a 
word about the posture of this case. We are proceeding here 
this afternoon under the shadow of the Watkins case. Many 
of the defenses which we shall make at this trial are before 
the Supreme Court in that case. 

Next Monday, May 20, or the following Monday, May 27, 
or at the latest, June 3, which is slightly less than three 
weeks away, the Supreme Court of the United States will 
act on these issues which are joint in our case here and that 


case. 
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[Tr.69] For reasons best known to the Government, they 
have pushed us to trial without waiting for that decision. 
We urged the Government, both the United States Attor- 
ney’s office and the Attorney General’s office, to withhold 
the indictment until the Watkins decision. They refused. 

After indictment, we urged the Government to postpone 
the trial until the Watkins case came down. They refused. 
So that is what I mean when I say that this case is being 
tried here today under the shadow of the Watkins case, 
which is neither the fault of the Court nor of the defense; 
and, therefore, a great deal of what we say today may not 
be true tomorrow, but we are here under that shadow for 
better or worse. 

Now, if Your Honor please, we are confident that Your 
Honor will agree with us on one or more of the issues 
presented here which are not involved in the Watkins case. 
But if Your Honor should not agree with us on the issues 
presented here, and not covered by Watkins, we shall ask 
Your Honor to withhold decision for a maximum of three 
weeks. 

This will give both sides the opportunity to present a 
memorandum to Your Honor concerning the significance of 
the Supreme Court’s decision in the Watkins case to the 
facts as they are produced at the trial here. 

Now, it is common practice at the conclusion of a crimi- 
nal trial, or a civil trial, for that matter, without a jury, 
to hold in abeyance action for far longer than the [Tr. 70] 
three weeks that we are suggesting here. Such a withhold- 
ing of action would in no way interfere with the Court’s 
calendar, as the trial will have been completed, the record 
made, and the decision withheld for only a short period. 

Now, as we have already indicated, there are issues in 
this case that were not before the Court of Appeals or the 
Supreme Court in Watkins; and there are also issues which, 
though before those Courts in Watkins, are presented on 
sufficiently different facts here so as to avoid the binding 
effect of the decision of the Court of Appeals. 

Now, of course, as Your Honor pointed out at the open- 
ing of the trial, and as we, both prosecution and defense, 
concurred, the principal issue not presented at all in Wat- 
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kins is whether the questions forming the basis of this 
indictment are pertinent to the question under inquiry. 

This issue of pertinence was not before the Court of 
Appeals, and is not before the Supreme Court at this time. 
Now, what was before the Court of Appeals in Watkins, and 
what is before the Supreme Court is the question whether 
the questions Watkins refused to answer were within the 
authority of the Committee. That is, the broad authority 
of the full Committee. 

But what was not before the Court of Appeals, and what 
is not before the Supreme Court is whether the questions 
there asked were pertinent to a narrower question under 
[Tr.71] inquiry than the broad authority. And, indeed, 
Watkins presents a different set of facts, for he was asked 
to name as Communists certain labor people in a hearing 
on labor; whereas Mr. Miller was asked to name certain 
writers in a hearing on passports. 

In, other words, for the cases to be analogous, Mr. Miller 
should have been asked: Was John Jones, an applicant. for 
a passport, a Communist? 

In other words, in Watkins, they said to Mr. Watkins: 
Was that labor man a Communist? 

In Mr. Miller’s case, where the issue was passports, they 
said to him: Were those people, who are in no way related 
to passports, Communists? 

The Court: Now, the Government contends that the peo- 
ple concerning whom inquiry was made can be said to have 
ben related to passports. 

Mr. Rauh: Not in and of themselves, if Your Honor 
please. The Government does not contend—indeed, Mr. 
Hitz conceded it here at the hearing on the subpoena, that 
these men, in and of themselves, were not related to pass- 
ports. 

The Court: Of course, the questions that were pro- 
pounded to the Defendant—as to D’Usseau, and inquiry as 
to who else were present—did not, in the compass of the 
question, involve the word ‘‘passport’’ or did not carry 
the tenor of inquiry as to whether these people specifically 
were applicants [Tr. 72] for passports, or were not appli- 
eants for passports. But the Government’s contention is 
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that that is not the test, as to whether or not the questions 
were pertinent. 

Mr. Rauh: That is quite right. That is the Government’s 
contention that it is not the test. It is our contention that 
that is the test. Whether these people who were at these 
writers’ meetings in ’47, where they were discussing the 
relationship of art and literature with Marxism, were in 
some way involved with passports. 

We say that in Watkins, they asked a man in a labor 
inquiry whether certain people identified as labor people 
were Communists; and they asked a man here, as to people 
certainly identified as involved in passports, whether they 
were Communists; and, therefore, these people have to be 
shown to have been related to passports in some other way, 
because on the face of this case, it is different than Watkins. 

If Your Honor will permit me to repeat, on the face of 
Watkins, they were in an inquiry related to labor asking 
Mr. Watkins whether certain persons in labor were Com- 
munists. In Miller, they were asking Mr. Miller, in a 
passport inquiry, whether certain persons not in any way 
identified with passports, were Communists. 

We say for two reasons the pertinence issue was not 
before the Court in Watkins: One, because it was not raised 
and is not raised for that; and two, that it is different for 
{[Tr. 73] the grounds stated. 

Now, I do not believe I overstate when I say that I 
know of no case in.the decisions brought to any Court of 
this land where pertinence was as lacking, was as clearly 
lacking as it is here. 

Now, there are two questions: One, was this pertinent 
to the question under inquiry; and two, what was the ques- 
tion under inquiry? 

Well, for the moment, I shall assume that the question 
under inquiry was the unauthorized use of United States 
passports. Then I should like to come to demonstrate that. 

Now, certainly questions as to who was present at 1947 
meetings of Communist Party writers discussing the rela- 
tionship of Marxism to art and literature do not on their 
face relate in any way, and in the slightest degree to the 
issue of the unauthorized use of United States passports. 
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Indeed, on this, we have the concession of Mr. Hitz this 
morning, that these questions ‘‘probably are not pertinent 
on their face.’’ I think when the Government, which has 
to prove its case, admits that they are probably not per- 
tinent on their face, that we start with an agreement that 
these questions are not pertinent on their face. 

Secondly, they are not pertinent in context of passports, 
and, as we show in our trial brief, which I won’t go into in 
detail, the context in which these questions were asked. 
{Tr. 74] But now, if Your Honor please, not only are these 
questions not pertinent on their face, and not only are they 
not pertinent in their context, but Mr. Hitz has conceded 
the absence of the only type of testimony admissible or 
inadmissible which could indicate this missing pertinence. 

Now, Your Honor will recall our subpoena last Thursday; 
and Your Honor will recall we asked for all writings ‘‘re- 
lating to the unauthorized use of United States passports or 
the discussion of same by any persons attending the meet- 
ing referred to in the questions forming the basis of this 
indictment.’’ 

At the hearing on the subpoena, and on the Government’s 
motion to quash the subpoena, Mr. Hitz state categorically 
that the Committee did not have and never did have any 
such material; and then he went on to say, and I quote 
again: 

‘‘T may say to further simplify the issues of the case, 
Your Honor, and for the future trial of this case, the 
Government will not offer any testimony that the per- 
sons with whom Mr. Miller stated that he had met and 
refused to name, that they were either users of pass- 
ports or possessors of passports, or had engaged in 
passport activities.’’ 


May I repeat this? The Government has conceded that 
it has no information whatever that these writers discuss- 
ing the relationship of Marxism to art and literature in ’47, 
were [Tr. 75] either users of passports, or possessors of 
passports, or had engaged in passport activities. 

Why, they don’t even say that they had any evidence. 
They not only concede they don’t have any evidence of the 
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unauthorized use of passports; they concede that they don’t 
have any evidence of the authorized use of passports. They 
just don’t have any evidence tying these men to passports 
in any way, shape or form. 

So it seems to us, if Your Honor please, that Mr. Hitz 
has excluded from his proof—he didn’t mention this this 
morning; but this was done at the subpoena hearing last 
week—the only type of evidence admissible or inadmissible 
which could have tied the questions as to who was present 
at writers’ meetings in 1947 to a passport inquiry. 

All that is open to Mr. Hitz now is to seek to prove 
pertinence by indirection, by speculation, by possibility. 
Exactly what the United States Court of Appeals for this 
Cireuit said could not be done in the Bowers case. 

In the Bowers case, Your Honor will recall that the Court 
of Appeals, in a unanimous decision said: Presumption 
or possibilit¢ of pertinence will not suffice. And I will most 
respectfully submit that what we heard this morning was 
possibility of pertinence in its most speculative, indirect 
and non-existent form. 

Now, I have tried through the luncheon hour to dissect 
(Tr. 76] Mr. Hitz’s argument, or his statement on the evi- 
dence he would prove. 

The Court: Let us have a definition of terms at this time. 
This is a rather unusual approach to this case, but strictly 
speaking, counsel is engaged in making an opening state- 
ment. Just as counsel for the Government was engaged in 
making an opening statement. 

The Court did not restrict counsel for the Government. 
The Court does not intend to restrict counsel for the De- 
fendant. But the fact nevertheless remains that the posture 
of the case at this point is that of being engaged in the proc- 
ess of hearing opening statements by the Court, which open- 
ing statements are made by counsel. 

Mr. Rauh: I think I understand the purport of Your 
Honor’s remarks; and I shall try to take them to heart. 

Mr. Hitz indicated this morning that his evidence would 
show pertinence, but he did not tell us how it would show 
pertinence. 


In other words, as I understand it, if Your Honor please, 
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and I have to understand it for purpose of making proper 
objections to the evidence—May I go back a bit, if Your 
Honor please, because then maybe: Your Honor will under- 
stand the dilemma counsel finds himself in. 
The transcript of the hearing which Mr. Hitz has indi- 
cated would be read to Your Honor, contains a statement at 
[Tr.77] Page 4688. Mr. Miller, at the closing part of the 
page there, had been directed to answer a question, one of 
the two questions, indeed, the second question; and he says: 


‘‘All I can say, sir, is that my conscience will not. 
permit me to use the name of another person. And 
that my counsel advises me that there is no relevance 
between this question and the question of whether I 
should have a passport or there should be passport 
legislation in 1956.’ 


Now, we will contend at the trial, and show that there 
was an obligation on the Committee, when an otherwise 
cooperative witness indicates to the Committee that he 
does not think the only questions at which he is balking 
are pertinent, to tell him why it is pertinent; and we shall 
go into that at greater length during the course of the trial. 

But for present purposes, that is relevant to the fact that 
even this morning we were not told the way in which these 
questions which Mr. Miller asked about at the hearing— 
how are they relevant—were relevant. 

Mr. Hitz suggested, and I believe this is his point, 
although I am not certain, that these questions were per- 
tinent to passports because anything about Mr. Miller is 
relevant, and these names are relevant to Miller. 

All I shall say on this now, Your Honor, is that we shall 
[Tr. 78] contest both branches of this tenuous argument 
based on possibility. .We shall-show that anything about 
Miller is not necessarily relevant; and secondly, that even 
if anything about Miller was relevant, certainly there is 
no relevance in connection with these names. That'i is, that 
the names are not relevant to Miller. - 

Now, this brings me to the evidence that we shall adduce 
on that point. If Your Honor would permit me, I would 
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call your attention, first, to Page 4663 of the transcript, 
about ten lines down. 

There, you will note that they are talking about 1947; and 
Mr. Miller says: 


‘<T would not support now a cause or movement which 
was dominated by Communists.”’ 

The question: 

‘‘But you did at that time? 

“<T did; yes.”’ 


You have on the record Mr. Miller’s forthright statement 
that at the time of these meetings, he would support a cause 
or movement dominated by Communists. He was not hiding 
this from them. He conceded the only point to which this 
whole matter could possibly be addressed. 

Secondly, I would like to read to Your Honor, to com- 
plete the reading from this morning, Mr. Miller’s statement 
of what happened at these meetings. This is on Page 4687 
of the [Tr. 79] transcript. 

Here Mr. Miller is telling what happened at the meetings, 
the relevance, of course, being that these are the meetings 
the names of the attendants at which Mr. Miller was 

unwilling to divulge. 

This is at the top, if Your Honor please, of 4687. 


‘Mr. Miller: I would like to add, sir, to complete 
this picture, that I decided in the course of these meet- 
ings that I had finally to find out what my views really 
were in relation to theirs, and I decided that I would 
write a paper in which, for the first time in my life, I 
would set forth my views on art, on the relation of art 
to politics, on the relation of the artist to politics, which 
are subjects that are very important to me; and I did 
so; and I read this paper to the group; and I dis- 
covered, as I read it, and certainly by the time I had 
fished with it, that I had no real basis in common 
either philosophically or, most important to me, as a 
dramatist. I can’t make it too weighty a thing to tell 
you that the most important thing to me in the world is 
my work; and I was resolved that if I found that I 
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was in fact a Marxist, I would declare it; and ‘that 
[Tr. 80] if I did not, I would not declare it and I 
would say that I was not; and I wrote a paper and I 
would like to give you the brunt of it so that you may 
know me.’’ 

Chairman Walter: 

‘Have you got the paper? 

‘‘Mr. Miller: I am sorry, sir. I think it is the best 
essay I ever wrote, and I have never been able to find 
it in the last two or three years. I wish I could. I would 
publish it, as I recall it, because it meant so much to 
me. It was this: That great art like science attempts 
to see the present remorselessly and truthfully ; that if 

is what it claims to be, a science of society, 
that it must be devoted to the objective facts more than 
all the philosophies that it attacks as being untruthful; 
therefore, the first job of a Marxist writer is to tell 
the truth; and if the truth is opposed to what he thinks 
it ought to be, he must still tell it because that is the 
stretching and the straining that every science and 
every art that is worth its salt must go through. 

‘‘T found that there was a dumb silence [Tr. 81] 
because it seemed not only that it was non-Marxist, 
which it was, but thet it was a perfectly idealistic posi- — 
tion, namely, that first of all the artist is capable of see- 
ing the facts and, secondly, what are you going to do 
when you see the facts and they are really opposed to 
the line? The real Marxist writer has to turn those 
facts around to fit that line. I could never do that. I 
have not done it.’’ 


So, if Your Honor please, there is no relation between 
these names and Mr. Miller’s passport; or between these 
names and anybody else’s passport. 

What we have built here is exactly the type of speculative, 
hypothetical possibility that the Court of Appeals in 
Bowers said could not be done. 

I should like to turn now to the question of just what was 
the question under i inquiry. Now, as we said in our trial 
brief, this raises a serious question that ought & be settled 
at the opening of the trial. 
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I listened to Mr. Hitz this morning, and I believe that 
his position is that he may prove either that the question 
under inquiry was the unauthorized use of passports, or 
that it was the broad authority of the Committee. 

In other words. I have a feeling from listening to [Tr. 
82] Mr. Hitz here, and at the arguments on the motion to 
dismiss, that Mr. Hitz and the Government are here taking 
the position that they can prove pertinence on the broader 
authority ; and if it doesn’t work, they have a second line of 
defense in the narrower authority, namely, passports. 

Now, if Your Honor please, there can only be one ques- 
tion under inquiry. The statute says: ‘*The question under 
inquiry.’”’ The Indictment alleges, ‘‘the question then 
under inquiry.”’ The Committee’s rules refer to ‘‘the 
subject of any investigation.’’ The contempt citation of 
the Defendant refers to ‘‘the subject under inquiry.’’ 

The statute, the indictment, the rules, the contempt 
citation all refer to a single subject under inquiry. 

We say to Your Honor that there must be a statement, 
before we can go to try the facts, from the Government as to 
whether the question under inquiry is the unauthorized 
use of United States passports, or the full authority of the 
Committee. 

If Mr. Hitz elects the unauthorized use of passports as 
the question under inquiry, we can stipulate our agreement, 
and no proof or legal argument will be necessary on this 
point. 

If, however, Mr. Hitz elects the broad authority of the 
Committee, then we shall battle out the question under 
inquiry at the trial; and if Your Honor agrees with us that 
it is the [Tr.83] passport inquiry, then, if Your Honor 
please, the Defendant is entitled to an acquittal, because the 
Government will not have proved the subject under inquiry 
which they have asserted, and which is an essential com- 
ponent of their case. 

I want to make one thing perfectly clear to Your Honor. 
I am not arguing a pleading point. I don’t have any right, 
as Your Honor points out, this morning to argue a pleading 
point here, because the Barenblatt case holds that the 
Government does not have to plead the question under 
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inquiry: But that is a far cry from saying that they can 
go to trial with two questions under inquiry; which is what 
they are trying to do. 

At some stage prior to proof, the Government must 
elect a single question under inquiry; and we must be 
informed, so we can make our defense. 

At this point, I would like to ask Your Honor to take 
judicial notice of two indictments, copies of which I have 
here and will show to Mr. Hitz. — 

The first, if Your Honor please, is an indictment for con- 
tempt, dated March 26, 1957, in the United States District 
Court for the Southern District of New York, in which the 
indictment charges: That the Committee on Un-American 
Activities of the House of Representatives, pursuant to 
their authorization—I am now paraphrasing—‘‘directed 
that an investigation be conducted of Communist infiltration 
in [Tr. 84] the field of entertainment in New York.’’ 

The other is an indictment in the United States District 
Court for the Southern District of Ohio, Western Division. 
Also a contempt case. This indictment is dated July 10, 
1956, in which there is the charge: 


‘¢ At the place and on the date specified above, when 
Lee Lorch . . .””—that it the defendant—*‘. . . was asked 
questions hereinafter set forth, the subject under 
inquiry was Communist activities in the Dayton-Yellow 
Springs area.”’ 


Now, we will offer these later as exhibits. We are simply 
pointing out now that we shall ask Your Honor to take 
judicial notice of those indictments. 

The Court: The Court noted those in your brief. While 
that may be a form of indictment resorted to or made use 
of by the district attorney, or under the supervision of the 
Justice Department in those jurisdictions, the Court would 
inquire as to what probative force counsel feels those 
indictments, that is, the indictments in those particular 
forms, would have in respect of the issue which we must 
never lose sight of in this case, as to whether or not the 
inquiry here, which forms the basis of the charge, was 
pertinent to the subject matter under inquiry. 
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Mr. Rauh: I think one thing that seems to be agreed to 
[Tr. 85] on all fronts here, including Mr. Hitz and myself 
and yourself, is that that is the question. Exactly as Your 
Honor put it, that the major issue—leaving others aside we 
shall argue, some covered by Watkins and some not—is 
whether these questions on the writers in ’47 were pertinent 
to the question under inquiry. 

The Court: That, we will take for granted. I think we all 
agree to that. The Court wasn’t making any profound 
statement in calling attention to that; simply keeping the 
issue in line. But the question the Court asked counsel was, 
what, in counsel’s opinion, would be the probative force or 
the beneficial force, so far as enlightening the Court on the 
issue, of the showing that in certain jurisdictions a different 
form of indictment was used than is involved in the instant 
case? 

Mr. Rauh: I think I can respond to that, if Your Honor 
please. What we are saying here is that in some jurisdic- 
tions the question under inquiry is set forth in the indict- 
ment. In other jurisdictions, including this one, the ques- 
tion under inquiry is sometimes set forth as a result of a 
bill of particulars. But under no circumstances can you go 
to trial under two questions under inquiry. 

The law on that subject we have set forth in our trial 
brief, and we have set forth the election cases. 

The Government is here attempting to go to trial with 
[Tr. 86] two subjects under inquiry. How can we defend 
ourselves, I would ask, against the pertinence of these 
questions to two subjects under inquiry? 

How can Your Honor, I would ask rhetorically, make a 
decision on whether these questions are pertinent to the 
question under inquiry when the Government is seeking to 
prove two questions under inquiry? 

Maybe Mr. Hitz is prepared to elect. We had filed a trial 
brief yesterday in the hope that he would today elect or 
state in his opening statement exactly what was the question 
under inquiry. 

I asked my associate, Mr. Garrison, if I was wrong in 
saying I had not heard the words ‘‘question under inquiry”’ 
this morning; and he confirmed my own hearing. But it is 
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possible they were used, Your Honor. I am not making a 
point of this other than to say that we are unaware at this 
moment, as we get ready to go to the proof in this case, of 
the question under inquiry, even though the statute, the in- 
dictment, the rules and the contempt citation all refer to the 
question under inquiry. 

It is possible that Mr. Hitz, in response, will make such 
an election. If not, we would ask Your Honor to direct the 
election; and also, we would object to evidence, and ask 
to be heard, until the election is made, because we cannot 
very clearly object to evidence, argue until we know which 
(Tr. 87]of the two subjects under inquiry the Government 
is here going to prove. 

It is an essential element of their case. They cannot come 
in here and say: We will tell you later on what the subject 
under inquiry is. 

I have no doubt what it is. I have no doubt our evidence 
will prove what it is, namely, passports. But we are en- 
titled, if the Government contests that, to know, so that we 
may defend against their position. 

Now, I would like to repeat here our waiver of any de- 
fense of probable or reasonable cause to supoena the 
Defendant. 

We believe that much of what Mr. Hitz said this morning 
he was going to prove is thus rendered inadmissible. Yes- 
terday, we filed in our trial brief the O’Connor and Nathan 
citations, rendering material inadmissible, unrelated to 
pertinence which is simply offered to show there was reason- 
able grounds to call the defendant. 

As I say, much of what Mr. Hitz said this morning he 
was going to prove could only be admissible on the probable 
or reasonable cause, which is no longer in the case, and 
unrelated to pertinence. 

There are defenses other than pertinence on which we 
rely; some involved in the Watkins case; some not. But it 
is on the issue of pertinence that we feel most secure, for 
(Tr. 88] what we have here is a cooperative and forthright 
Defendant, who answered all questions that could possibly 
be deemed even remotely pertinent, and balked only on who 
was at a few 1947 meetings of Communist Party writers, 
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when he could see no possible connection between these 
meetings and passports. 

If Your Honor please, we have a Defendant who said to 
the Committee: I can see no pertinence between this 
question and passports. 

The Government conceded this morning that they were 
not pertinent on their face. Here is a man standing before 
the Committee, and saying, as to questions which the 
Government tells you are not pertinent on their face, they 
are not pertinent on their face; and then the Committee 
says nothing. 

Under these circumstances, we have little doubt of the 
ultimate result. If questions as to who was present at meet- 
ings discussing literature nine years before can be found 
pertinent to the issue of passports, this safeguard of the 
contempt statute will no longer be a protection to the 
individual appearing before congressional committees. 

We will show Your Honor during the course of this trial 
that if this man can be convicted, after his effort to cooper- 
ate, after his request to be told the pertinence of questions 
not pertinent on their face, by the Government’s admission, 
then we will say to Your Honor at the conclusion of this 
{Tr. 89] trial, any decision other than an acquittal would 
indeed make the contempt statute a trap for the honest 
citizen. 

Mr. Hitz: Your Honor, I have certain offers of evidence 
to make. 

I would like to first have House Resolution No. 5 of the 
84th Congress marked Government’s No. 1, for iden- 
tification. 

The Court: Will you describe that again, please? 

‘Mr. Hitz: House Resolution No. 5 of the 84th Congress. 

The Court: Very well. 


(Whereupon the said document was marked Govern- 
ment’s Exhibit No. 1, for identification.) 


Mr. Hitz: That resolution adopts the rules of the previous 
Congress for the 84th. 


The next document—— 


143 


Mr. Rauh: Excuse me, if Your Honor please. Are these 
being marked for identification? 

_Mr. Hitz: That is right, and identified. Marked and iden- 
tified for the record and the Clerk. 

Mr. Rauh: You have not offered these? 

Mr. Hitz: No. 

The Court: Now, the Court would make this inquiry. 
Pardon the interruption. 

Mr. Hitz: Yes, Your Honor. 

The Court: Normally, as counsel well knows, where [Tr. 
90] documentary evidence is introduced, or is offered and 
identified for the purpose later of offering in evidence, coun- 
sel for the parties are afforded the opportunity of agreeing 
upon the material, so far as the identification thereof is con- 
cerned, and so far as the procedure up to the point of the 
offer in evidence of the material. 

Now, solely for the purpose of conserving time, the Court 
adverts to that practice with which counsel, of course, are 
both thoroughly familiar, and raises the question as to 
whether or not it would be appropriate in this case. It 
might have the effect of saving a good deal of time. That 
is to say, rather than to make your record, if you can agree 
on the identification of the instruments, the exhibits by 
designation, and present them as a fait accompli, you might 
say, then that much time would be saved. 

That is the point the Court raises at this time, rather than 
to require counsel to proceed in such a way that counsel 
makes this rather possibly long designation of exhibits in 
open Court, when it might more quickly be made by agree- 
ment between the parties. 

Mr. Hitz: Your Honor, I have fourteen offers of exhibits 
to make. Counsel and I have gone over all but two. I am 
on the first. I am about to enter on the second. I think I 
have accomplished already what Your Honor has in mind, 
if you will bear with me. 

(Tr.91] The Court: Very well. If you feel you have saved 
as much time as possible in line with the Court’s suggestion, 
the Court won’t say anything further. 


Mr. Hitz: I do. 
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Mr. Rauh: Mr. Hitz, were you planning to identify all of 
these now or a number of them? Because if you were, I 
would like to interpose, even at this stage, the unsettled 
matter of business. 

There is before Your Honor, in my opening statement, a 
peat first, that Mr. Hitz clarify the question under 
inquiry 

Now, Mr. Hitz has, I take it, by silence, indicated his 
unwillingness to do that. He came right up with the 
evidence. 

Now, I have a motion, if Your Honor please, to require 
the Government to elect between the two questions under 
inquiry, which they are obviously relying upon. 

I have made to Your Honor a statement that as I heard 
Mr. Hitz’s opening statement, he was relying upon two 
questions under inquiry. The broad authority, and the 
passports. And I asked first that Mr. Hitz clarify it. That 
has gone by the board. His coming up with evidence 
instead of doing that, it is perfectly clear that he is 
unwilling to elect. 

Now defense moves that Your Honor direct, in accordance 
with the authorities in our trial brief, that the Government 
elect which of the two questions under inquiry—one, 
[Tr. 92] unauthorized use of United States passports, and 
two, full authority of the Committee—the Government in- 
tends to prove at this trial. 

The Court: Well, the Court has had the opportunity of 
reading the brief filed by counsel for the Defendant. The 
Court is prepared to rule on that request, on that motion. 

The Court is not persuaded that it should require the 
Government to elect; and the Court is prepared to rule in 
favor of the Government on that motion, and to overrule 
the motion of the Defendant that the Government be re- 
quired to elect. That will be the ruling of the Court. 

Counsel may proceed. 

Mr. Hitz: Next, I would like to have marked for identi- 
fication, Government’s No. 2, which is House Resolution 5 of 
the 83rd Congress. House Resolution 5 of the 83rd Con- 
gress is a print of the rules that we adopted by the 83rd 
Congress for that Congress. 
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(Whereupon the said document was marked Govern- 
ment’s Exhibit No. 2, for identification.) 


Mr. Hitz: I offer Government’s 1, for identification, and 
Government’s 2, for identification. 

The Court: Has counsel had an opportunity to examine 
them? 

Mr. Rauh: I am just quickly glancing at them, sir. 

[Tr. 93] The Court: Yes. 

Mr. Hitz: I might call the Court’s attention, and that of 
Mr. Rauh to the fact that House Resolution 5 of the 84th 
Congress is one of the statements of authority of the Com- 
mittee’s hearings as contained in the indictment. 

Mr. Rauh: Mr. Hitz, what is the relevant section of Gov- 
ernment’s Exhibit No. 2, which you are going to direct 
the Court’s attention to, please? I am sure it is all right. 

Mr. Hitz: The most important part of it is XI, and that 
part on Page 24, which is Part 17, which sets out the au- 
thority for the Un-American Activities Committee. The 
same as is contained in Public Law 601, which is the Re- 
organization Act of 1946. 

Mr. Rauh: The Defendant objects to the introduction of 
these two exhibits on the sole ground that no evidence is 
properly permissible without the election for which we 
asked before. 

I simply want to complete the record on this, if Your 
Honor please. I understand what Your Honor’s ruling will 
be, from the previous decision; but I would like to continue 
an objection to their evidence on the question of the failure 
to make the election. 

The Court: Have you completed? 

Mr. Rauh: Yes, sir. 

The Court: That objection will be noted. The objection 
[Tr. 94] will be overruled. 


(Whereupon Government’s Exhibits 1 and 2 were re- 
ceived in evidence.) 


The Court: Counsel may proceed. 

Mr. Hitz: The next is Government’s No. 3, for identifica- 
tion, which is a Government Printing Office print of the 
Internal Security Act of 1950. 
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(Whereupon the said document was marked Govern- 
ment’s Exhibit No. 3, for identification.) 


Mr. Hitz: The next exhibit for identification is Govern- 
ment’s No. 4, which is a similar print of the Communist 
Control Act of 1954. 


(Whereupon the said document was marked Govern- 
ment’s Exhibit No. 4, for identification.) 


Mr. Hitz: I offer Government’s 3 and 4, both for identifi- 
cation, Your Honor. 

Mr. Rauh: Mr. Hitz and I have a stipulation. We are not 
objecting in any way to the competency or that these are 
not proper documents that purport to be what they say on 
their face. Our objection to these documents, if Your Honor 
please, is that they are not probative for any question under 
inquiry. 

This is not the election point. I shall not bother Your 
Honor with that again. 

The Court: I understand. 

[Tr. 95] Mr. Rauh: This is a separate point on which I 
would like to be heard. 

The Government’s position in the United States Supreme 
Court is that committee purpose must be shown by the 
transcript of the hearing at which the defendant appears. 

Now, we have had time again a Government position of 
one sort in the Supreme Court and another trial position 
here. That is exactly what we have today. 

I have for Your Honor’s perusal Government’s brief in 
the Supreme Court in Watkins. There the Government says 
—of course, there trying to keep the defendant from show- 
ing anything outside the record concerning the committee’s 
purpose—there the Government argues at great length that 
the only thing that goes to governmental purpose must come 
out of the transcript of the hearing. 

Now here we have a situation where Mr. Hitz offers 
evidence outside the transcript to prove the very Govern- 
ment purpose which the United States of America, under 
the signature of the Solicitor General, says to the Supreme 
Court cannot be offered. 
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We say that there ought to be one rule now for the Gov- 
ernment. Having made this contention in the Supreme 
Court, the Government is bound by it, and no evidence is 
admissible to show Committee purpose, which I take it is 
the reason for these two offers of the two statutes which 
are not part of the [Tr. 96] transcript of the hearing. 

The Court: The Court is interested in your comment 
that they should be bound by the rule. Are you citing a 
rule? 

Mr. Rauh: I am citing the Government’s position. 

The Court: Citing a position taken by the Government. 

Mr. Rauh: I am citing the statement of the Government 
as to what the rule is. The Government takes the position 
in the Supreme Court of the United States that no evidence 
is admissible to prove committee purpose other than the 
transcript of the hearing. 

Now here the Government is offering as evidence of 
purpose evidence other than the transcript. I think the 
Solicitor General’s position there ought to be followed here, 
and that the Government should be bound by its representa- 
tions to the highest court of the land. 

The Court: The Court would hear counsel for the Govern- 
ment on the point. 

It is rather an anomalous situation, an unusual situation. 
It doesn’t constitute citation of authorities. Without at- 
tempting to be facetious at all, it would seem to be an effort 
to apply the old phrase, hoist on his own petard, to the law, 
in a sense. 

Mr. Rauh: In a certain sense, that may be true; but I 
think with the United States of America, the thing is a little 
bit different, Your Honor, than with a private litigant. 
[Tr. 97] It was said of Justice Cardozo once that he argued 
two cases in the New York Court of Appeals, and offered 
them in opposite legal points and won them both. A private 
litigant may very well be in a position to argue somewhat 
inconsistently. It seems to me that the Government of the 
United States is not in quite that position. They are an arm 
of the Court, an entity here which ought to be taking the 
same position throughout the land. 
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Here they take one position in the United States Supreme 
Court, and Mr. Hitz takes another position here. I think 
he ought to be foreclosed from taking the position he has 
asserted here as to evidence de hors the record. 

The Court: Well, of course, the taking of positions, while 

involving apparent inconsistency—and I am certainly not 
defending either side in this controversy in regard to any- 
thing that either side may do—is, one might say, one thing, 
and the ruling by a court which controls the decisions of 
another court is quite another thing. 
[Tr. 98] Now, the Court appreciates the zeal of counsel 
and the position which counsel takes, namely, that the 
Government, having taken a stand with respect to this 
matter, which apparently is in contradiction to the stand 
it now takes, should not now be permitted to take the oppo- 
site stand but, of course, if we get into that realm in the 
trial of cases we are going to have to make inquiry as to 
what counsel did in previous cases unrelated to the case at 
bar. 

While the Government should certainly be held to the 
highest standards of propriety, the Court is not quite 
certain that the mere taking of a position without a showing 
as to a rule laid down by a court of controlling authority 
or jurisdiction as to that position is a matter which should 
control the Court. 

Mr. Rauh: I want to be completely frank. I do not believe 
that any such rule of law that the Government has asserted 
there has been pronounced by the courts. 

Mr. Hitz: Asserted? I haven’t said a word, your Honor. 
I haven’t been heard. 

Mr. Rauh: No, I was referring—— 

Mr. Hitz: I am being told what I asserted and I haven’t 
opened my mouth. 

The Court: Let’s just avoid colloquy back and forth. We 
have gotten along wonderfully well up to this time and the 
Court is sure we will continue to do so, but the [Tr. 99] 
Court has stated that it will be pleased to hear from counsel 
for the Government. 

Mr. Hitz: I am ready. 

The Court: Very well. 
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Mr. Hitz: In the case of Watkins in the Circuit Court, 
233 F 2d 681, noted on Page 8 of the slip opinion the fact 
that this very Act, the Communist Control Act of 1954, 
sponsored by. this Committee was passed several months 
after the testimony of the particular witness Watkins had 
been heard, indicated that Congress could and did act 
within the field of Communism and subversion in labor. 

That is noted in there and it is one of the reasons why 
legislative purpose and pertinency was found in that case. 
We are bound by that decision. I am following that decision 
and anything that the Solicitor General may have said in a 
brief is of no consequence in this court. 

And I do not concede, furthermore, that Mr. Rauh fairly 
and accurately states the position of the Solicitor General. 
And we would like to proceed upon the established law in 
the circuit and not arguments made elsewhere, if they were 
made and I doubt if they were made. 

The Court: If counsel wishes to make any further ob- 
servation you may do so. 

Mr. Rauh: Yes, I would like to make two, if your Honor 
pleases; first, on whether i properly represented the [Tr. 
100] Solicitor General. I hold in my hand a brief, No. 261 
in the Supreme Court of the United States, October Term, 
1956, John T. Watkins, petitioner, vs. The United States of 
America, brief of the United States signed by J. Lee 
Rankin 


The heading of the section is, as we stated in our trial 
- brief, and this is the heading of the whole section: 


‘‘The purpose of a congressional inquiry must be 
gathered from the record of the Committee hearing 
and the Committee’s authorization, hospitably read.’’ 


They then go on to back it up by showing nothing else is 
admissible. Secondly, the same point was raised in the 
Nathan case and there an attempt to do a similar thing was 
prevent by the court. This is on Page 11, if your Honor 
please. I don’t know if you have our trial brief handy, but 
on Page 11 we have—— 

The Court: Just a moment. Yes. 
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Mr. Rauh: At the middle of the page, the case of the 
United States vs. Nathan. Mr. Hitz asked Mr. Arens, the 
Committee Counsel: 


‘Would you be good enough to tell us what it was, 
what purpose the Chairman had to your knowledge 
from conferences with him, in conducting, under your 
authority, the particular hearings that have been 
printed [Tr. 101] under this passport heading?’’ 


Now, that is the same point, an effort to vary what 
the transcript says. And upon objection that the proof 
was limited to the public record including the Chairman’s 
opening statement, the Court, per Judge Curran, upheld 
the objection. 

The Court: What comment do you wish to make or do 
you have to make on the portion of the Watkins case that 
is cited by counsel? 

Mr. Rauh: I am sorry but it slips my mind. If I could 
see it it could refresh my recollection. 

Oh, that is perfectly clear, if your Honor please. This 
statute was referred to in the opening statement. This 
statute was for all intents and purposes a part of the 
public record, part of the record at the hearing. I was at 
this very hearing. The statute was referred to as the 
subject under inquiry. 

All they were doing was filling out the public record 
there. It has nothing to do with adding things to the record 
of the transcript. 

Do I make myself clear on that? 

The Court: The Court doesn’t have in mind exactly the 
words of the opinion. 


(Thereupon Mr. Hitz submitted a document to the Court 
through the Deputy Clerk.) 


{[Tr.102] Mr. Hitz: Mr. Rauh misunderstands the purpose 
of the offer of this proof. I didn’t realize that until just 
now. He thinks that we are trying to expand the authority 
of the Committee in conducting these hearings into a field 
beyond which the Committee Chairman had announced it 
would investigate. 
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I am showing that there is a legitimate and a demon- 
strated legislative interest that this particular Committee 
can indulge in and that it has been shown to be so in the 
passage of the Internal Security Act of 1950 and the Com- 
munist Control Act of 1954. 

It is legislative purpose. It hasn’t anything to do with 
the pertinency. 

Mr. Rauh: It was exactly on legislative purpose that the 
Solicitor General stated that nothing outside the transcript 
was available. 

The Court: Well, the Court has taken that into account 
and the objection will be overruled. Counsel may proceed. 

Mr. Hitz: Would you now mark as Government’s Exhibit 
No. 5 for identification the 1953 Annual Report of the Un- 
American Activities Committee? 


(Thereupon a document entitled Annual Report of the 
Committee on Un-American Activities, 1953, was marked 
by the Deputy Clerk as Government’s Exhibit No. 5 
[Tr. 103] for identification.) 


The Court: Have you stated the year? 

Mr. Hitz: 1953. I offer the entire document but I plan 
to invite the Court’s attention particularly to certain pages 
in there which indicate either sponsorship, recommenda- 
tions, or special interest by this Committee in passport 
matters. 

The Court: You mean you wish to direct the Court’s 
attention specifically or particularly to those pages? 

Mr. Hitz: Yes, your Honor. 

The Court: Well, of course, you offer it all and you can 
direct the Court’s attention to any portion of it. 

Mr. Hitz: Yes, but I wanted to state the purpose of it and 
the relevancy of it so that it could be understood by Mr. 
Rauh. 

The Court: Do you wish to name the particular portions? 

Mr. Hitz: No, your Honor. I merely wish to characterize 
these portions of it which I will invite the Court’s attention 
to. ‘And they are those passages of the sort I have men- 
tioned, of sponsorship, recommendations, or a declaration 
of interest in passport matters in 1953 and many years 
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before, again for the purpose of showing a legislative in- 
terest and a legislative purpose by this Committee in this 
field demonstrated and approved by the [Tr. 104] Congress. 

I offer No. 5. 

Mr. Rauh: I don’t believe we shall have any objections 
other than the two that we have been overruled on before. 
I do, however, feel that being handed a document of a 
hundred and ninety-five pages, I am not being true to my 
client’s interests if I just say ‘‘no objection’? without 
reading it or looking at it. 

I am perfectly willing to do that overnight and save the 
Court’s time, to admit it subject to looking at it tonight 
and deciding whether we have any objection if that might 
help your Honor. I don’t want you to sit here while I 
read a hundred and nine-five pages. And, therefore,—— 

The Court: Well, the Court, on the other hand, wouldn’t 
impose upon you the burden of sitting up all night reading 
reports either. But I think that you can digest the report 
within a reasonable length of time and the Court will with- 
hold its ruling pursuant to your suggestion. 

If you feel that an examination of the instrument or 
the document might better enable you to protect your record 
the Court will afford you the opportunity to examine the 
instrument and to have time to do so, of course. 

The Court was about to say that it is time for a recess 
and I am quite sure, however, that you wouldn’t be able 
to make the examination within the recess period. 
[Tr.105] Mr. Rauh: Maybe Mr. Hitz will tell me the pages 
and I could examine—— 

Mr. Hitz: I will tell him the pages, of course. 

The Court: Well, the Court would say this: Do you wish 
to put it in the record? If you don’t think it is necessary 
to put it in the record we will take a recess right now and 
counsel can confer on this matter and when we resume you 
can probably make your record without the necessity of 
counsel for the defendant spending more time reading the 
document. 

Mr. Hitz: I will be glad to do that. I was hoping that 
my characterization of the material would indicate to Mr. 
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Rauh whether he felt it was admissible or not. I still think 
that is true. 

I will be glad to give him the page numbers. 

The Court: Well, the Court trusts that the situation will 
be such that counsel for the defendant will be able to take 
his position, whatever it may be, either admitting the docu- 
ment or objecting to it, when we resume so that the Court 
can pass upon it. 

We will recess at this time bianeantae: 


(Thereupon there was a recess following which this then 
occurred :) 


The Court: Have counsel reached any solution? 

Mr. Rauh: Yes, sir. The defense has no objection 
[Tr. 106] to the document offered here for the legislative 
purpose of the Committee, as we understand it, other than 
those previously made and overruled. 

The Court: Very well. It will be received. 


(Thereupon the document heretofore marked as Gov- 


ernment’s Exhibit No. 5 for identification was received in 
evidence.) 
Mr. Hitz: The next offer by the Government is its No. 6 


for identification, which is House of Representatives No. 
9991, being a Bill of the House, 84th Congress. 


(Thereupon a document entitled H.R. 9991 was marked 
by the Deputy Clerk as Government’s Exhibit No. 6 for 
identification. ) 

Mr. Hitz: Government’s No. 7 is H.R. 11582 of the same 
Congress. 

The Court: H.R.? 

Mr. Hitz: 11582. 

(Thereupon a document entitled H.R. 11582 was marked 


by the Deputy Clerk as Government’s Exhibit No. 7 for 
identification.) 


Mr. Hitz: The next is Government’s No. 8 for identifica- 
tion, which is H.R. 5612 of the 85th Congress. 
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(Thereupon a document entitled H.R. 5612 was marked 
by the Deputy Clerk as Government’s Exhibit No. 8 for 
identification. ) 


Mr. Hitz: I offer Government’s Nos. 6, 7, and 8 [Tr. 107] 
for identification, your Honor. 

Mr. Rauh: We have no objection other than those pre- 
viously stated. 

The Court: They will be received. 


(Thereupon the documents heretofore marked as Gov- 
ernment’s Exhibits Nos. 6, 7, and 8, for identification, 
respectively, were received in evidence.) 


Mr. Hitz: Our next offer is of Government’s No. 9 for 
identification, which is a certified copy—which is the cita- 
tion. Exeuse me. The citation from the Speaker of the 
House to the United States Attorney of the contempt of 
Arthur Miller together with the report of the Un-American 
Activities Committee and the Resolution of the House 
voting the citation. 

It is one document with those attachments. We offer 
No. 9. 

Mr. Rauh: No objection. 

The Court: Government’s Exhibit No. 9 will be received. 


(Thereupon the aforesaid document was marked by the 
Deputy Clerk as Government’s Exhibit No. 9 and was re- 
ceived in evidence.) 


Mr. Hitz: Thank you, your Honor. 
The next is Government’s Exhibit No. 10 for identifica 


tion, which is Part 1 of these so-called passport [Tr. 108] 
hearings of the.Un-American Activities Committee. 


(Thereupon a document entitled Investigation of the 
Unauthorized Use of United States Passports—Part 1 was 
marked by the Deputy Clerk as Government’s Exhibit No. 
10 for identification.) 


Mr. Hitz: The next is Part 2 of the same hearings. 
The Court: That will be Exhibit No. 11? Are you making 
those all one numbered exhibit? 
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Mr. Hitz: No, your Honor. We are making them con- 
secutive numbers. 

The Court: Very well. 

Mr. Hitz: Part 2 would be No. 11. 


(Thereupon a document entitled Investigation of the 
Unauthorized Use of United States Passports—Part 2 was 
marked by the Deputy Clark as Government’s Exhibit No. 
11 for identification.) 


Mr. Hitz: Part 3 we would like to have marked Govern- 
ment’s Exhibit No. 12. 


(Thereupon a document entitled Investigation of the 
Unauthorized Use of United States Passports—Part 3 was 
marked by the Deputy Clark as Government’s Exhibit No. 
12 for identification. ) 


Mr. Hitz: And Part 4 would be Government’s No. 13, all 
for identification. 
[Tr. 109] (Thereupon a document entitled Investigation 
of the Unauthorized Use of United States Passports—Part 
4 was marked by the Deputy Clerk as Government’s Ex- 
hibit No. 13 for identification. ) 

Mr. Hitz: We offer Government’s 10, 11, 12, and 13 for 
identification. 

Mr. Rauh: No objection. 

The Court: Government’s No. 10, 11, 12, and 13, for 
identification are received. 


(Thereupon the documents heretofore marked as Gov- 
ernment’s Exhibits Nos. 10, 11, 12, and 13 for identification, 
respectively, were received in evidence.) 


Mr. Ritz: Our next offer is of Government’s No. 14 for 
identification. Our next exhibit is No. 14. It is the 1956 
Annual Report of this Committee. 


(Thereupon a document entitled Committee on Un- 
American Activities, Annual Report 1956, was marked by 
the Deputy Clerk as Government’s Exhibit No. 14 for 
identification. ) 


Mr. Hitz: We are offering at this time Government’s 
No. 14 for identification and will particularly invite the 
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Court’s attention to certain passages but the entire docu- 
ment is offered. 
The Court: It will be received. 


[Tr. 110] (Thereupon the document heretofore marked 
as’ Government’s Exhibit No. 14 for identification was re- 
ceived in evidence.) 


Mr. Hitz: Our next evidence, your Honor, would be the 
witness from the Committee, Mr. Arens. 

The Court: Very well. 

Mr. Hitz: May he be called? 

The Court: He may. 

Mr. Hitz: Excuse me just a moment. Will you hold off 
calling him? I wonder if I could read from some of these 
documents, your Honor, so that your Honor would have 
before you, and the record would have in it, certain pas- 
sages I think which would throw light on our case? 

The Court: You may. 

Mr. Hitz: Your Honor, Government’s No. 2 sets out 
the authority for the Un-American Activities Committee, 
as I read it to you in my opening statement and will not 
read again, as it was contained there in Part 1 on the flyleaf 
of Part 1. 

Your Honor, the authority for this Committee comes 
from the statute which is Public Law 601, the Legislative 
Reorganization Act of 1946, and also a re-enactment thereof 
in each session of Congress to comprise the rules of that 
Congress. 

It is the same authority found in two different [Tr. 111] 
places. They are both alleged in the indictment. 

I would like, your Honor, to pass up Government’s No. 
3. It is true it is a statute which we need not offer in evi- 
dence. We can cite it but I think it is a matter of conveni- 
ence for the Court and for the trial of this matter that it 
be physically present in court so that there would be an 
opportunity for your Honor to see it. 

We particularly invite the Court’s attention to Section 
2 which is the necessity for legislation. It might be con- 
sidered a preamble of findings of fact, legislative findings 
of fact, that are fifteen in number. They relate as it noted 
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in the line one of Part 1 of Section 2, they relate to the 
existence of a World Communist Movement. 

It goes into much detail but I would like particularly to 
invite the Court’s attention to Part 8 of Section 2 which 
provides as follows: 


‘‘Due to the nature and scope of the World Com- 
munist Movement with the existence of affiliated con- 
stituent elements working toward common objectives 
in various countries of the world, travel of Communist 
members, representatives, and agents from country to 
country facilitates communication and is a prerequisite 
for the carrying on of activities to further the purposes 
of the Communist movement.”’ 


(Tr. 112] I would like to pass up to the Court for exami- 
nation Government’s No. 4 which is the Communist Control 
Act of 1954. That Act, it will be noted on Page 3 thereof, 
Section 7 and elsewhere, is an amendment to the Internal 
Security Act of 1950. It has no particular and express 
references to the subject matter of passports, however. 

I would like next to pass up to the Court Government’s 
No. 5, which is the 1953 Annual Report. I would like to 
invite the Court’s attention to Page 137 of this report which 
is the second page of a part of the report entitled ‘‘Past 
Recommendations’’. Your Honor will see at a glance that 
on Page 137 reference is made to a passage there relating 
to legislation recommendations contained in Report No. 1 
of January 3, 1941, and of those recommendations I would 
like to invite your attention to that one contained in the 
second from the last paragraph which I will merely, if 
the Court permits me, characterize as a recommendation 
for a seven year instead of a three year statute of limita- 
tions on American passport frauds with certain findings 
for the support of that recommendation. 

Next I would like to ask your Honor to refer to Page 
141 of the same report. At the bottom of the page there 
begins a passage entitled ‘“‘Issuance of passports’’. And 
on the following page that passage is continued and then 
another one occurs entitled ‘‘Cancellation of passports’’. 
[Tr. 113] I would like to invite the Court’s attention to 
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the provisions of the issuance of passports there where 
the Committee recommends that all persons securing pass- 
ports must at the time the passport application is executed 
state under oath whether they will or will not visit any of 
the presently so-called Iron Curtain countries, the next 
paragraph providing that a special authority be given by 
the State Department for such travel whether the holder 
of the passport be in this country or abroad at the time. 

And I would like the Court’s indulgence to read the 
second paragraph on Page 142 as follows: 


‘‘Tt is hoped that these provisions will prevent Amer- 
ican Communists from receiving instructions from 
abroad. It is a well known fact that American Com- 
‘munists often travel abroad for the purpose of receiv- 
ing instructions from the Communist functionaries not 
only in the Iron Curtain countries but in other Euro- 
pean countries as well.’’ 


Your Honor will note that under ‘‘Cancellation of pass- 
ports’? on Page 142 there is a recommendation that per- 
sons who have been served with subpoenas and are out- 


side of the United States should have their passports can- 
celled except for the return of the traveler to the United 
States. 

The next passage I would like to invite the Court’s 
[Tr. 114] attention to is Page 153, that part near the 
bottom which is entitled ‘‘Continuous study of Smith Act 
and Subversive Activities Control Act’’. In that passage 
the Committee in this report notes that those two Acts are 
under continuous study by this Committee. 

The next passage is 155. There is recounted there the 
earlier recommendation of the Committee under restric- 
tion of American travel in Iron Curtain countries, that 
an individual be required to state whether or not he in- 
tends to visit an Iron Curtain country and that if he so 
states he shall be required to have special permission. 

This report here notes that action was taken upon that 
recommendation by the State Department on May 1, 1952, 
in which it required a stamp to be placed on all valid pass- 
ports, on all new passports, that they would be valid for 
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travel in Iron Curtain countries unless specifically en- 
dorsed for that purpose by the State Department. 

The next passage is page 156 at the top. A further ref- 

erence to the former recommendation of this Committee 
that passports of persons who have been served with a 
subpoena shall be cancelled except to permit their return 
home. This particular passage, your Honor will note, 
is one of a group of recommendations made by this Com- 
mittee in 1952. The other one was some years earlier. 
That fact is demonstrated by the heading on Page 154 
right below the middle. 
(Tr. 115] The next passage, your Honor, is Page 157 at 
the middle of that page which is entitled ‘‘Recommenda- 
tions based upon investigations and hearings in the year 
1953’’. The particular paragraph refers to the Smith Act 
where a recommendation concerning the weight of evidence 
for proof of violations of that Act is mentioned, indicat- 
ing the continuing interest of this Committee in that field 
of activity, subversive activities, as it had announced 
earlier. 

The next is Page 159 which is that part entitled ‘‘Ap- 
pendix’’. Your Honor will note that the Internal Secu- 
rity Act of 1950 is set out in full as an appendix to this 
year’s report, 1953 Report, and is contained on Pages 159 
through 167. 

There is no particular interest to that fact except that 
it shows that the Committee had this Act in mind and 
also that the Act still bore in the Section 6 which upon 
certain findings by the Subversive Activities Control Board 
would ban travel abroad by members of subversive organi- 
zations. 

The next passage is on Page 185, still part of the ap- 
pendix to the 1953 Annual Report. Page 185: The Com- 
mittee saw fit to make part of this appendix the passport 
and visa offenses of Chapter 75, being Sections 1541 to 4 
of Title 18 of the United States Code, dealing with pass- 
ports and violations with reference to their issuance and 
use, again showing the interest at an earlier date and in 
an earlier [Tr. 116] Congress of this Committee in this 
field of activity by subversives. 
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The next and last passage commences on Page 191 near 
the bottom entitled ‘‘Restrictions of American travel in 
Iron Curtain countries’’. They are State Department reg- 
ulations. They may be best cited as 22 CFR 51.135. Your 
Honor will note that they were filed by the State Depart- 
ment September of 1952. They are set out on the following 
page, 192. Section 51.135 is entitled ‘‘Limitations on issu- 
ance of passports to persons supporting the Communist 
movement’’. 

And your Honor will note that they are under Parts A, 
B and C; A, forbidding passports to be issued to members 
of the Communist Party; Part B, to persons who engage 
in activities which support the Communist movement, and 
I will now quote the remainder of that part: 


‘*Under such circumstances as to warrant the con- 
clusion not otherwise rebutted by the evidence that 
they have engaged in such activities as a result of di- 
rection, domination, or control exercised over them 
by the Communist movement.’’ 


That is the end of the quote from Part B. And then 
And then Part C forbids the issuance of passports to 
persons, and I am quoting: 


‘‘Persons, regardless of the formal state of [Tr. 117] 
their affiliation with the Communist Party, as to whom 
there is reason to believe, on the balance of all the evi- 
dence, that they are going abroad to engage in activi- 
ties which will advance the Communist movement, for 
the purpose knowingly and willfully of advancing that 
movement.’’ 


The next section I will read the heading of only. It is 
51.136, dealing with limitations on issuance of passports 
to persons likely to violate laws of the United States. 

I don’t think any further reference or particular refer- 
ence need be made to those regulations, your Honor. I 
would like now to pass up to the Court Government’s No. 
6, 7 and 8, which are the three Bills that have been men- 
tioned before. 


(Thereupon Mr. Hitz submitted documents to the Court 
through the Deputy Clerk.) 
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I would like particularly to invite the Court’s attention 

to Page 7 of Government’s No. 6, which is H.R. 9991, and 
to Section 13 of this Bill which your Honor will note, as 
stated on the front page of it, is to amend the Administra- 
tive Procedure Act and the Communist Control Act of 
1954, the latter being one of the Acts which we have shown 
this Committee had particular interest in. 
(Tr. 118] Your Honor will note at the bottom of Page 6 
of this Bill that Section 13, 14, and 15, those sections are 
really intended to be amendments to the Communist Con- 
trol Act of 1954, and that is why they are put in quota- 
tion marks. Section 13, your Honor will note, makes it 
unlawful and a crime for an officer of the United States 
to issue a passport to anyone—— 

The Court: Where are you reading? 

Mr. Hitz: Section 13 on Page 7. 

The Court: Very well. 

Mr. Hitz: It shall be unlawful for any officer and so 
forth, and I am not quoting. I am paraphrasing this, with 
the Court’s permission,—to issue a passport or to renew 
or to extend one if such officer has reason to believe that 
such person is under Communist discipline or to be sub- 
stantial supporter of the Communist movement. 

Your Honor will note that the next Section 14 of this 
amendment to the 1954 Act undertakes to define the ways 
in which Communist discipline and substantial supporter 
shall be determined. And that is accomplished in parts 
A, B, C, and D. Part A states that it would be accom- 
plished, that is being under the discipline or being a sub- 
stantial supporter, by a person who is a member of the 
Communist Party or has terminated such membership un- 
der such circumstances as to warrant the conclusion, not 
otherwise rebutted by evidence, [Tr. 119] that he contin- 
ues to act in furtherance of the interests of the Commu- 
nist Party. Next, and in Part B, by one regardless of 
the formal state of his affiliation with the Communist Party 
has engaged or engages in activities which support the 
Communist movement, under such circumstances as to war- 
rant the conclusion, not otherwise rebutted by evidence, that 
he has engaged or engages in activities as a result of di- 
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rection, domination, or control by the Communist move- 
ment. 

I should add for the record that I was paraphrasing in 
Part C, by one regardless of the formal state of his affilia- 
tion with the Communist Party, on the balance of available 
unrebutted evidence, is proceeding abroad to engage in 
activities which will advance the cause of the Communist 
movement. 

And Part D, and the last item here, by one who adheres 
to the Communist doctrine. That is a brief paraphrase 
of that part. 

I would like to invite the Court’s attention now to Gov- 
ernment’s No. 7, which is H.R. 11582. The comparable 
and the significant parts of this Bill are that it was intro- 
duced also by Mr. Walter, Chairman of this Committee as 
well as of the Subcommittee on the Judiciary of the House 
in the 84th Congress, on June 4th, 1956; likewise noted to 
be an amendment to the Administrative Procedure Act and 
the Communist Control Act in 1954. 

{[Tr. 120] The provisions of this Bill which are signifi- 
cant are found on Page 7, being Section 2 of the Bill, in 
the middle of the page. Your Honor will note that this 
Section 2 is an amendment to the Communist Control Act 
of 1954 and then follows in quotations the amended matter. 

I need not go into these provisions except merely to 
invite the Court’s attention to them and to note where they 
are. It might be helpful for the Court, however, to have 
me state, and it is a fact, that this Bill does not contain 
the penal provisions for a violation by a Government officer 
of the issuance of passports to the proscribed persons. 

I should point out, too, that the persons described as be- 
ing not eligible for passports are described in a somewhat 
different, although perhaps not materially different, way 
than those who were described in the earlier Bill. I will 
not burden your Honor with those differences because we 
do not believe that they are material or perhaps even im- 
portant to this case. I speak of the differences only—not 
the provisions. 

Next I would like the Court to consider Government’s 
No. 8, which is the next Bill, H. R. 5612 of the next Con- 
gress, the 85th, the current Congress. I wouldn’t refer 
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to any particular parts or even paraphrase this Bill ex- 
cept with the Court’s permission, and if there is no ob- 
jection, to state [Tr. 121] it was introduced on March 5, 
1957, again by Mr. Walter; that it likewise, as were the 
others, is an amendment to the Administrative Procedure 
Act and the Communist Control Act of 1954 and to invite 
the Court’s attention to the fact as contained on Page 7 
that the penal provisions with respect to anyone who is- 
sues a passport to any of the proscribed people is back in 
the legislative cover of the House in this Congress from 
which we will contend a continuing legislative interest by 
this Committee. 

Mr. Rauh: Well, we have no objection to Mr. Hitz’ para- 
phrasing. We do feel that he might inform your Honor 
where these Bills went after they were introduced, to which 
committee the Bills went after they were introduced. 

I think it is kind of up in the air on the record. 

The Court: You mean as to the reference? 

Mr. Rauh: Yes, your Honor. 

The Court: Very well. 

Mr. Hitz: I will offer testimony on that. I didn’t want 
to testify myself. We will have Mr. Arens tell us about it. 

Your Honor, I think that is all of the background mate- 
rial that we would like to invite your attention to prior 
to hearing the testimony of Mr. Arens and we are ready 
to do that whenever you care to have him heard. 

The Court: Well, we will adjourn for the night at 
[Tr. 122] this time until the customary reconvening hour 
in the morning which is, as counsel know, ten o’clock. 


(Thereupon adjournment was had at 3:55 o’clock p.m. 
until 10 o’clock a.m., Wednesday, May 15, 1957.) 
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[Tr. 123] IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Criminal No. 164-57 
Unrrep States or AMERICA 
v. 


AgTuvr Mrurr, Defendant 


Washington, D. C., 
May 15, 1957. 


The above-entitled cause came on for further hearing 
before the Honorable Cuarntes F. McLavucuum, United 
States District Judge, at 10:10 a. m. 


APPEARANCES: 


William E. Hitz, Assistant United States Attorney, Coun- 
sel for Government. 

Lloyd K. Garrison, Esq., New York, New York; Joseph 
L. Rauh, Jr., Esq., Washington, D. C., Counsel for Defend- 
ant. 


[Tr. 125] PROCEEDINGS 


The Court: Counsel may proceed. 

Mr. Rauh: If Your Honor please, I have one preliminary 
matter. 

The Court: Very well. 

Mr. Rauh: I bring this up in all due deference, because 
it was raised yesterday; but in reading over the transcript, 
I find that Your Honor may be in somewhat the same diffi- 
culty that the defense is in respect to the question under in- 
quiry. 

The Court: Which page? 

Mr. Rauh: From yesterday’s transcript, sir, on Page 4. 

The Court: Page 4. 

Mr. Rauh: Item 4, the second sentence. 


‘‘This involved the contention that the questions 
which Defendant refused to answer before the Con- 





165 


gressional Committee, as charged, were not pertinent 
to the question under inquiry before that- Committee.’’ 


And then on the bottom of Page 5 and the top of Page 6, 
if Your Honor please. The words at the bottom of Page 5: 


‘¢. . . the sole issue in the trial about to be com- 
menced is whether the questions which Defendant re- 
fused to answer before the Congressional Committee 
were pertinent to the question under inquiry.”’ 


[Tr.126] It seemed to us in reading it over last night, if 
Your Honor please, that Your Honor had in mind roughly 
the same thing we did, that there was one question under 
inquiry in this case. 

Nothing happened yesterday, it seems to me, that par- 
ticularly worries us as far as this point of what the ques- 
tion under inquiry was, because we do not feel that any 
of the evidence that was admitted in those exhibits had 


anything to do with these people at the writers’ meetings | 


in *47. But this morning we are about to get to the testi- 
mony of a witness, who is the sole witness for the Govern- 
ment; and, therefore, we presume will produce what evi- 
dence the Government claims will show that the names of 
these writers was pertinent to the question under inquiry. 

Now, for Your Honor and the defense to be put in the 
position of not knowing what the Government asserts is 
the question under inquiry, when we have to object, and 
Your Honor has to rule on the probative force of the wit- 
ness’ testimony towards the question under inquiry, seems 
to us an unfortunate position and one that may deny justice 
in the long run, if, in fact, we will never know what the 
Government asserts is the question under inquiry. _ 

Until Your Honor finds the question under inquiry at 
the conclusion of the trial, we will, in fact, have tried a case, 
so to speak, in the blind; and it seemed to us that it was 
(Tr. 127] worthy of reraising this morning, because not 
enough had happened of a damaging character yesterday 
in this area to in any way, it seems to us, make it impossible 
for Your Honor this morning to try and straighten out the 
question of the question under inquiry. 
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Therefore, we would repeat our request or motion, which- 
ever it was, that the Government be required, before the 
testimony of Mr. Arens, to state the question under inquiry. 

The Court: That question was presented to the Court 
yesterday as the result of a motion made by counsel for the 
Defendant that the Government be required to elect 
whether, as the Court understood it, it is proceeding on 
the basis of the general powers of the Committee, as out- 
lined in the basic law which grants the Committee its 
powers; or whether it is proceeding in a limited area of 
inquiry, that limited area being defined particularly and 
specifically by the Chairman’s words at the commencement 
of the specific set of hearings in which the Defendant re- 
fused to answer the questions. 

Now, the Court overruled the motion of the Defendant 

that the Government be required to elect, because the Court 
takes the position that while the subject matter of the in- 
quiry may be said to be stated by the Chairman, the words 
of the Chairman and the statement of the Chairman do not 
restrict or narrow the Committee’s powers. 
[Tr.128] Itis, of course, elementary that the Government 
must establish pertinency; but that pertinency, in the 
Court’s judgment, is not to be determined by a short meas- 
uring stick. It is to be determined by the necessities of 
the situation as the Committee considers the necessities of 
the situation to arise or to exist. 

The Court does not feel that there will be any difficulty 
in the application of this rule on the basis of the state- 
ment made by the Court this morning. If any specific ques- 
tion arises upon which counsel desires to make a record, or 
make an objection or a motion, of course, at the time that 
such question arises, the Court will hear counsel; will per- 
mit the objection or the motion to be made; will consider 
the objection or motion as made; and will rule upon the 
objection or motion, if, as and when made. 

Mr. Rauh: Thank you, Your Honor. 

Mr. Hitz: I wonder if I could clarify our position slightly 
on that subject, Your Honor? 

The Court: The Court will be very glad to have counsel 
for the Government make any statement he cares to make. 
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Mr. Hitz: I would like to state to the Court that we 
propose to offer evidence and testimony from which we will 
contend that we can and have shown that these questions 
that were refused of answer by Mr. Miller were pertinent 
to the narrower inquiry being indulged in at the time by the 
[Tr. 129] Committee Chairman, and by the Committee, that 
is, focusing its full powers of investigation and legislating 
into the field of passports. We propose to be able to show 
that. 

The Court: The Court understands counsel to mean— 
and the Court, I believe, is repeating or paraphrasing, or 
doing its best to restate what was stated by counsel in the 
course of the argument in the motions—that while the 
Government recognizes that the subject matter of the in- 
quiry at the particular hearing was the unauthorized issu- 
ance and unauthorized use of passports, in connection with 
the general subject matter of the Committee’s powers, that 
the Government was not conceding that its powers were 
restricted or limited, but that the basic powers laid down 
in the statute by which the Committee was established still 
obtain throughout. 


Mr. Hitz: Oh, yes. 
The Court: Is that correct? 


Mr. Hitz: Oh, yes; We certainly contend that. They 
bring with them to this hearing, as to all other hearings, 
their full powers of investigation; and they have the right 
and the duty to exercise those full powers of investigation. 

However, we expect to be able to show from the evidence 
and from the conclusions to be drawn from it that these 
questions, nevertheless, were pertinent even to the passport 
investigation being conducted, and that the refusals to 
answer were with the necessary criminal intent directed at 
[Tr. 130] that investigation. 

The Court: Well, the Court is interested in the use of 
the words, ‘‘even to.’? You say, ‘‘even to.’’ Eliminating 
the words, ‘‘even to,’’ the position is that you will meet 
the issue as to whether or not the questions were pertinent 
to the inquiry as to the unauthorized issuance and use of 
passports. 

Mr. Hitz: Precisely. 
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The Court: Is that correct? 

Mr. Hitz: And that that was within the delegated author- 
ity of the Committee to make inquiry. The questions were 
directed at that field, and within the delegated authority of 
the Committee. And that the Defendant—— 

The Court: And is it your position that throughout the 
trial of this case, the powers of the Committee contained 
in the basic statute are always to be taken into account 
in| making a determination as to the relevancy of the ques- 
tions? 

Mr. Hitz: Precisely. 

The Court: In connection with the specific hearing on the 
unauthorized issuance and use of passports? 

Mr. Hitz: That is precisely our position. Better put than 
I did. Thank you, Your Honor. 

The Court: Is there anything further? 

Mr. Rauh: Well, I simply, and with due respect to coun- 
sel for the Government, am unable to determine at this 
[T'r. 131] moment whether, if there is an objection on the 
ground that the answer would call for matter not relative 
to proving the questions pertinent to passports, that would 
be a valid objection. I guess the thing I had better do is 
wait and see. 

The Court: Well, of course, we will have to wait and 
see, as counsel has said, because as the Court has previously 
stated, the Court doesn’t and cannot judicially rule in a 
vacuum, and cannot rule on academic questions. 

When anything specific, concrete arises, the Court, of 
course, will hear any motion, any objection that may be 
made by counsel on either side, and will, to the best of the 
Court’s powers and abilities, rule on those objections at 
that time. 

The Court might state, for purpose of reiteration simply 
for clarification—which has been the purpose of counsel for 
the Government in his statement—that counsel for the Gov- 
ernment states that it will take the position that it will 
establish that the questions which formed the basis of the 
indictment, for the reason that they were not answered by 
the Defendant, were pertinent to the subject of unauthor- 
ized issuance and use of passports. 

Is that correct? 
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Mr. Hitz: That is precisely it; and that that field is 
within the broad powers delegated to this Committee. 
[Tr. 132] Mr. Rauh: DoI understand now that we can 
stipulate that the question under inquiry was the unauthor- 
ized use of United States passports? I offer that stipulation 
on this record. 

The Court: The Court, of course, does not require 
counsel to stipulate unless counsel are agreeable to a stipula- 
tion. But the Court would call to the attention of counsel 
for the Defendant the fact that the Government’s counsel 
has made the statement, which counsel for the Defendant 
heard, and which the Court has repeated, with respect to 
the proof which the counsel for the Government states it 
intends to make as to pertinence. 

Mr. Rauh: If Your Honor please, I will desist, if Your 
Honor would rather I did, but I would like to point out that 
there is a difference between the Government’s proof going 
to passports, among other things, and passports being the 
question under inquiry and, therefore, the sole thing to 
which the Government’s proof will go. 

That, I believe, is the confusion on the record at this 
moment. Mr. Hitz, while saying the Government’s proof 
will go to passports, reserves the right to put in proof which 
does not go to passports. It is that confusion which I 
honestly say is so troublesome to me at this moment. 

The Court: Well, the Court doesn’t experience any 
feeling of confusion about the situation. The best the 
Court can say [Tr. 133] is to repeat that the record has 
been made so far as the assertion of the Government’s 
position by the statement of Government counsel, which has 
been repeated by the Court as best the Court could repeat it; 
and to repeat that on that basis, and with that understand- 
ing, that the Court will entertain any motion or any objec- 
tion to any proffered evidence when, as and if such proffered 
evidence is proffered ; and the Court will at that time, which 
is the only appropriate time, rule on such motion or 
objection. 

Mr. Rauh: I thank the Court for your indulgence in 
my argument, sir. 

The Court: Counsel may proceed. 
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Mr. Hitz: Thank you, Your Honor. 

Yesterday, Your Honor, in my attempt to outline the 
Government’s case, I made a statement that after Mr. 
Miller had applied for and received a passport in the year 
1947, he traveled on that passport to Europe, and that while 
there, he proceeded to Prague, where he attended the World 
Youth Festival behind the Iron Curtain. 

I have checked the information with respect to the Com- 
mittee, as to whether or not they had information that he 
did proceed to the Prague conference on that trip to Europe, 
and I am informed that they did not have such information. 
I was mistaken when I said that he travelled to Prague at 
that time, so far as the Committee knew. I would like to 
correct [Tr.134] my statement, sir. He did, however, 
travel to France on the passport, according to the informa- 
tion then at the hands of the Committee. 

Your Honor, I have an extra copy of the indictment, if 
Your Honor would care to have one for a working paper; 
and I also have an extra copy of HR 9991 for your use, if 
you care to have it, and 11,582. 

The Court: I will be glad to have them. 

Mr. Hitz: Those are the same prints that were offered 
in evidence. 

Mr. Arens, please. 


Whereupon—Ricuarp Arens was called as a witness by 
and on behalf of the Government and, having been first duly 
sworn, was examined and testified as follows: 


Direct examination. 
By Mr. Hitz: 


Q. Give your full name, Mr. Arens. 

A. Richard Arens, A-r-e-n-s. 

Q. Your occupation, sir? 

A. Director of the Committee on Un-American Activities 
of the House of Representatives. 

Q. You are also an attorney-at-law; are you, sir? 

A. Yes, sir. 
[Tr. 135] Q. Would you tell us how long you have been 
with the Un-American Activities Committee? 
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A. Approximately a year. 

Q. Where were you employed before that, sir? 

A. By the Senate Committee on the Judiciary. Specifi- 
cally, by two subcommitees, namely, the Internal Security 
Subcommittee, of which I was at one time Director, and 
the Immigration Subcommittee, of which I was, until 
recently, Staff Director. 

Q. How long were you with the Judiciary Committee i in 
those capacities? 

A. Approximately nine years. 

Q. Did you conduct the interrogations of the number of 


* witnesses that appeared before the Un-American Activities 


Committee in May and June in the so-called passport hear- 
ings? 

A. I did. 

Q. Did you make a study of the subject matter of those 
particular hearings prior to the subpoenaing and. the 
questioning of the witnesses? 

A. Yes, sir. 

Q. Did you discuss that study and other information 
with the Chairman of the Un-American Activities Com- 
mittee? 

A. Yes, sir. 

Q. Who was Chairman Walter? 

A. Yes, sir. 

[Tr. 136] Q. And still is? 

A. Yes, sir. 

Q. Now, you are familiar with the Government prints, 
are you, of the hearings that have become entitled the 
‘¢Passport Hearings’’? 

A. Yes, sir. 

Q. They are in Parts 1, 2, 3 and 4; are they, sir? 

A. Yessir. And at your request, I brought them with me. 

Q. They commenced on May 23, 1956; did they? 

A. Yeas, sir. 

Q. Were they conducted in Washington, D. C., sir? 

A. Yes, sir. 

Q. Now, Mr. Arens, have you had. occasion to inform 
yourself upon the extent and the nature of the Communist 
conspiracy? 

A. Yes, sir. 
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Q. Have you discussed the information and the nature of 
the Communist conspiracy with the Un-American Activities 
Committee Chairman? 

A. Yes, sir, as well as members of the Committee. 

Q. Had you done so prior to the commencement of these 
co-called passports hearings? 

A. Yes, sir. 

Q. Would you be good enough to tell us, having in mind 
{Tr. 1387] the discussion that you had with the Chairman 
or members of the Un-American Activities Committee, what 
it was that they were informed was the nature and extent 
_ of the Communist movement and particularly with refer- 
ence to the use of passports? 


Mr. Rauh: Objection. If Your Honor please, this is 
objectionable for several reasons. In the first place, the 
question is put in terms of what the Committee members 
had in mind in connection with the Communist conspiracy. 
Obviously, this witness could not testify to what the Com- 
mittee members had in mind. 

If the Committee members were to come, it would be 
objectionable for other reasons, namely, as not binding on 
the: Defendant. That raises the whole problem of the 
use of evidence not binding on the Defendant. 

I'am now asserting the objection that the witness is being 
asked what was in the minds of the Committee members, 
what they had, and this witness is testifying to hearsay; 
and I object. 

The Court: Well now, the Court might comment some- 
what basically upon this type of objection, which will no 
doubt be repeated or made as the testimony of this witness 
goes on. 

The Court is not now discussing the basic objection it 
had in mind, but, parenthetically, I might state, if the form 
of the question is such as to call upon the witness to state 
[Tr. 138] what the Chairman or the members of the Com- 
mittee had in mind, that objection in the Court’s judgment 
would be a valid objection, as calling for a conclusion of 
the witness. 

However, if the question is Stresked to information re- 
ceived by the witness from members of the Committee on 
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Un-American Activities by word of mouth from those mem- 
bers, or the Chairman, despite the fact that those statements 
were made out of the presence and hearing of the Defendant 
—which in a normal judicial proceeding would, if the 
objection were made, be ruled upon by the Court as heresay 
—if that is the objection, the Court calls attention to the 
fact that the inquiry here is as to the information which the 
Committee had in connection with this hearing and the sub- 
ject matter of this hearing, and it has been held that if such 
information coming to the Committee would be information 
which would-be objectionable as hearsay if attempted to 
be produced in a judicial proceeding, that does not form the 
basis for a valid objection to the testimony of the witness 
with respect to that subject in this proceeding. 

To make it a little more succinct, hearsay evidence re- 
ceived by the Committee and acted upon by the Committee 
is not excludable upon an objection to hearsay in this 
hearing 

Mr. 5 Rauh: I think Your Honor has, in effect, ruled that 

the question was objectionable. Am I ‘not correct, that my 
objection to the question put to Mr. Arens was sustained 
because of the form in which it was put? 
[Tr.139] I wish Mr. Hitz would then, if that is correct, 
put the next question, because I would like to be heard, and 
it is a little hard to be heard on what the next question is 
until it has been stated. 

I think Your Honor did sustain my objection to the par- 
ticular question. 

The Court: The Court referred to the form of the ques- 
tion as stated by counsel for the Defendant. If the form 
of the question is, what did the Chairman or the members 
of the Committee have in mind, the Court feels that that 
question in that form is objectionable. 

Mr. Hitz: Well, lest there be any mistake, let me ask the 
witness this question. 


By Mr. Hitz: 


Q. Do you understand the question that was put to you, 
sir, and the scope of it? 

I am not asking for an answer. Iam asking if you under- 
stand the question? 
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A. I must confess that as of the moment, I am a little bit 
uncertain as to the question. 


Mr. Hitz: In that case—— 

The Court: Counsel may either rephrase the question, 
restate it, or the Court will ask the reporter to read it. 

Mr. Hitz: Yes, Your Honor. 


{Tr.140] By Mr. Hitz: 


_ Q. Mr. Arens, would you be good enough to state to us 
what information was in the hands of the Committee to 
your knowledge concerning the extent and the nature of the 
Communist movement, and particularly with reference to 
the use by them of passports and the devices of securing 
passports? 


Mr. Rauh: Objection. 

Mr. Hitz: That is my question, sir. 

Mr. Rauh: The question has been restated to take out the 
part that Your Honor indicated was objectionable. 

As I understand it, Mr. Hitz is now asking for informa- 
tion in the files of the Committee concerning the nature of 
the Communist conspiracy. 

I would like to ask Your Honor’s permission to ask Mr. 
Arens whether that information was received in writing 
or has been made the subject of a writing. I think this is 
a proper preliminary guestion, Your Honor, to the objec- 
tion I would like to make. 

The Court: Well, the Court is not persuaded that it 
would be. 

Mr. Rauh: May I be heard on that? 

The Court: You may. But the Court’s inclination is to 

rule adversely and to take the position that it is a subject 
upon which, of course, counsel for the Defendant may cross 
examine the witness as to. 
[Tr.141] Mr. Rauh: Cross examination, I regret, Your 
Honor, would not serve this purpose. If the evidence was 
received in writing, this witness is testifying to contents 
of a document. He may not do so under the best evidence 
rule. I wanted to know the answer, so I could object under 
the best evidence rule. 
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If he is testifying to the contents of oral information 
received by the Committee, and then subjected to a writing, 
he is again testifying to the contents of a writing. 

This is different from where he receives the information 
personally from the third party and puts it down in a 
memorandum. Then he would be testifying to what he 
knew of his own knowledge. 

Now, if Your Honor please, you said, and I agree with 
you, hearsay is admissible at this trial. But what is the 
hearsay that is admissible? The hearsay that is admissible 
is the files of the Committee. 

In other words, we concede that certain types of hearsay 
are admissible in the sense that anything that the Commit- 
tee has is hearsay as far as we are here in this courtroom. 
But Mr. Arens may not testify to the truth of the fact that 
they had it unless he got it. * 

In other words, this is absolutely basic to our case. This 

is fundamental objection that has not been ruled upon in 
the previous cases. 
[Tr.142] What we are saying to Your Honor is this: If 
Mr. Arens is going to testify to the contents of documents, 
the documents must be presented; and we object on the best 
evidence rule. If he is going to testify to what some other 
employe of the Committee or Committee member told him, 
he is testifying to the truth of their assertion, because their 
assertion to him is that the Committee had this evidence. 

In other words, if you allow Mr. Arens to answer what 
some other person told him, it isn’t that you are allowing 
the hearsay that the Committee received to go in. You are 
allowing hearsay to go in by hearsay. 

In other words, we concede that certain types of hearsay 
received by the Committee can goin. But they-must come 
in from the person who received the hearsay. Otherwise, 
Mr. Arens, as I said before, will be testifying to hearsay 
received by the Committee by his. own hearsay as to the 
truth of the fact of whether it was received. 

We will challenge whether some of the information that 
is going to be put forth was in fact received by the Com- 
mittee. It seems to me we have a right to be protected in 
that challenge by both the best evidence and the hearsay 








176 


rules. Therefore, I come back now to my preliminary 
question that I think I am entitled, under the best evidence 
rule, to inquire whether Mr. Arens is testifying here from 
the contents of a document. 

[Tr.143] The Court: The Court has indicated its ruling. 
The question is, what information was in possession of the 
Committee. The Court’s ruling, of course, must go back 
to the basic statement, the basic rule that evidence which 
would be regarded as hearsay in Court is not objectionable 
evidence if it is evidence as to material produced before 
the Committee on Un-American Activities. 

The Court has no discretion in that matter. That is the 

e. 

Now, in the Court’s opinion, counsel is seeking to attack 
the credibility of this witness, the foundation for the wit- 
ness’ testimony, by a preliminary objection, in which coun- 
sel seeks to test the witness’ testimony by requiring the 
production of the material upon which the witness’ testi- 
mony is based as preliminary to the witness’ testimony, 
itself. 

In the Court’s opinion, that is not a valid objection. The 
Court has stated that counsel for the Defendant, of course, 
will be permitted to cross examine the witness as to the 
basis of his testimony as to what information was in pos- 
session of the Committee, which is the question now before 
the Court. 

Mr. Rauh: So the record may be clear, if Your Honor 
please, we do not at this stage attack the witness’ credi- 
bility. He has said nothing. What we are saying is, we 
have a right under the best evidence rule to know whether 
he [Tr. 144] is testifying to the contents of a document, and 
if he is, to object to his testimony and ask that the docu- 
ment be produced. 

I will desist because I understand what your ruling was 
on that point. I just wanted the record clear. 

The Court: The Court feels that it understands the ob- 
jection; has given consideration to the objection; the ob- 
jection will be noted; and the objection will be overruled. 

_ Counsel may proceed; or the witness may answer the 
question. That is in order at this time. 
Proceed. 
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By Mr. Hitz: 


Q. Mr. Arens, would you please answer the question, 
keeping in mind that we are inquiring about information 
which to your knowledge was in the hands of the Committee, 
and restricted to your knowledge of it from having dis- 
cussed it with the Chairman and members of the Committee 
in conferences and conversation. 

You have in mind now the question that I have asked? 

A. Yes, sir 

Q. Would Wii.be good enough to answer? 

A. It was the information of the Committee that the 
Communist conspiracy had to use and does use conduits 
over the world for the furtherance of its objectives; that 
in the use of these conduits, passports which are, in effect, 
tickets [Tr. 145] of admission into the channels of trans- 
portation and communications, are vital to the operation 
of the Communist conspi 

It was the information of the Committee, as, I might say, 
indicated in the opening statement of the Chairman given 
on May 23, to the effect that Communists frequently had 
falsified passports, frequently had used passports for pur- 
poses for which they were not intended, such as using a 
passport which was issued for a journey to a particular 
country as a means of going to some other country in which 
travel is not permitted by our Government. 

It was the information of the Committee that many years 
ago the Communist apparatus established international 
organizations for the very purpose of facilitating the 
movement of members of the conspiracy from country to 
country. 

Back in 1922, I believe it was, the Fafarnatioaal Red Aid 
was established by the World Conspiracy for this very pur- 
pose. Subsidiary organizations of the International Red 
Aid were established in most of the countries, including the 
United States, for the purpose of facilitating international 
travel by members of the conspiracy; and a vital part of 
that operation was and is a perversion of passports. 

Q. Was all of the information you have just given us in 
the hands of the Committee at the time of the commence- 
ment of these hearings, to your knowledge? 

[Tr.146] A. Yes, sir. 
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Q. Had you discussed this with Mr. Walter and members 
of the Committee? 

A. Yes, sir. 

Q. Mr. Arens, would you be good enough to tell us what 
information the Committee had with respect to Mr. Miller 
and any Communist activity or use of passports prior to 
the time that he was subpoenaed to appear? 


Mr. Rauh: Objection. May I be heard, sir? 

The Court: Yes. 

Mr. Rauh: This is the more important part of our posi- 
tion. The last part wasn’t binding on the Defendant. He 
wasn’t, I suppose, knowledgeable of any of these. But this 
is a different story. 

Mr. Hitz now is asking Mr. Arens for information not 
relevant to any issue in the case. We have waived reason- 
able and probable cause for calling the Defendant. 

We have cases here where this exact point has been gone 
into, and I would like to call them to Your Honor’s atten- 
tion. On Pages 43 to 45 of our trial brief—— 

Mr. Hitz: Your Honor, I think I could shorten this, if 
you would permit the interruption. We are offering this 
on the matter of the pertinency of the particular questions 
to the inquiry had. 

Mr. Rauh has waived any possible objection to a possible 
[Tr. 147] failure of proof as to why Mr. Miller was initially 
called. That is, for lack of probable cause to call him. 

We assert that we do not have to show that; but we do 
show it when we can, nevertheless. Mr. Rauh has waived 
any possible showing of why he was called. But we are 
showing here the pertinency of the questions with respect 
to the inquiry made, and the likelihood in the minds of the 
Committee of obtainirg pertinent testimony from the ques- 
tions that they posed to him. 

We not only can show it; we must show it. 

Mr. Rauh: If Your Honor please, when I was inter- 
rupted, I was trying to refer to the cases in our trial brief 
from Pages 43 to 45, in which this same question was held 
objectionable in cases where the reasonable and probable 
grounds defense had been waived. 
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I call your attention to a case just two weeks ago. In 
the case of United States v. Nathan, D. C., D. C. Criminal 
163-57, Mr. Hitz asked the same. witness the same question: 


‘<Will you tell us what information was in the hands 
of the Chairman, either from what he told you or from 
what you told him, with respect to Mr. Nathan prior to 
Mr. Nathan’s being subpoenaed ? 


That question appears at the record 60 of the Nathan 
trial. 3 
[Tr. 148] Judge Curran thought the question irrelevant, 
since Defendant was not questioning the power of the Com- 
mittee to subpoena Dr. Nathan; and Mr. Hitz withdrew the 
question. 

Now, in the O’Connor case, which was in front of Judge 
McGarraghy—that was D. C., D. C. Criminal 1650-53—upon 
the making of the concession of reasonable grounds and 
probable cause, as Defendant is making here, Judge McGar- 
raghy precluded the Government from pursuing inquiry as 
to the reason for his being called. 

Now, if Your Honor please, it doesn’t save the matter 
any for Mr. Hitz to say that he is going to show that there 
is some pertinence to these questions. 

He has asked a broadside question about information. 
Some of this information, if known to the Defendant, might 


conceivably have some relation to the pertinence of the 


questions. But much of it is not going to be. 

I call Your Honor’s attention to the fact that there is 
also a problem here of public reaction. What happened: 
yesterday it the end of Mr. Hitz’s statement was that you 
have headlines—on the basis of hearsay evidence in the 
information of the Committee—saying that the Defendant 
was charged as a Communist in ’43 to 47. Things he never 
was charged with by the Committee. They didn’t even ask 


The Court: May the Court interrupt? The Court is 
sitting to try this case as it tries every case that is [Tr. 149] 
seen! to this Court on the facts and on the law applicable 
to the case. 
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The Court is mindful of the zeal of counsel and the fervor 
of his position in making this statement, and is not critical 
of counsel in any sense, and does not wish to be in the 
position of interrupting counsel; but doesn’t feel that 
it should let this point pass without making a statement. 

The Court is not endeavoring to deliver a lecture or to 
clothe the Court with any sanctity. Every Court is the 
same, and every case is the same, and every case must, 
under our system, be tried on the basis of the law applicable 
to the facts. The determination and the search for the facts 
must be made in conformity with the rules of law of evi- 
dence applicable to the case. 

Those are the questions with which the Court is con- 
cerned in this and in every other case. And this case, of 
course, it is obvious, is no different than any other case 
that comes before this Court. 

“Now, as to what reports may be made regarding this case 
in the press, the Court must state that that is a matter that 
is immaterial so far as concerns the trial of this case, and 
so far as concerns any rulings which the Court must make 
and which the Court will make. 

If one case is a case in which there is some degree of 

‘public interest, that does not set that case apart in any 
[Tr. 150] sense; and it does not affect the situation in any 
degree. 

The reports of the case by those who are charged in their 
work with reporting it, and who do their work conscien- 
tiously, the Court is sure, cannot in any sense affect the 
Court’s rulings on any rcints that come before the Court. 

So that the Court woald suggest to counsel, with all defer- 
ence, that we consider only the law and the facts and the 
application of the law to the facts in this case. 

Mr. Rauh: I was just coming to that, if Your Honor 
please. I am sorry. I, too, feel that the press was con- 
scientious. They reported, as Your Honor indicated, what 
they heard. I think that was the point. 

But Your Honor made the point yourself that in these 
cases, as distinguished from all other cases, hearsay is per- 
missible. Therefore, I think this case—not this case; I used 
the word wrong—these cases where hearsay is permissible, 
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there is a certain further duty of all parties to seek to pro- 
tect a defendant against hearsay that is unnecessary. 

Now, we have here before Your Honor what you might 
call a broadside question to the witness to state all the hear- 
say in the files of the Committee concerning the Defendant. 

I would say to Your Honor that that question is objection- 
able, because at the most, Mr. Arens should be permitted 
to state only such hearsay as is specifically related to the 
[Tr. 151] 1947 writers’ meetings, which are the questions 
that was refused; and he should only be able to state such 
hearsay in the hands of the Committee which he received 
orally and which is not a part of any document. 

We object to the question because it will put hearsay on 
the record that has no probative force, because it violates 
the best evidence rule, and because it violates the hearsay 
rule in the sense that Mr. Arens will be testifying by hear- 
say to the existence of hearsay about which he knows 
nothing of his own knowledge. 

It adds nothing to the question to say, do you know this 
of your own knowledge, when, in fact, we are unable to put 
to the witness the question whether this is represented by 
documents. 

Therefore, with all respect, Your Honor, my initial re- 
marks about the press, I do not believe, were irrelevant. 
They certainly were not meant to be facetious or in any 
way to drag something in. What I was saying Was that in 
a case where hearsay is admissible, it seems to me that the 
obligation of counsel and Court is to only allow so much © 
of it as is absolutely pertinent and does not violate the best 
evidence rule and does not violate the rule of hearsay in 
the Court, as distinguished from hearsay in the hearing. 


The Court: The Court feels that it has stated its position - - 


[Tr. 152] with respect to the question of whether. or not 
evidence before the Committee or information received by 
the Committee may be introduced in this Court, despite the 
fact that the evidence produced before the Committee was 
evidence which, if sought to be introduced in Court, would 
have been rejected on an objection as to hearsay. 

This Court has endeavored to state its.position. I will 
try to repeat it. 
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The Court, under the Sacher case, and under the rules by 
which the Court is governed, is required to receive evidence 
of material that was received and considered by the Con- 
gressional Committee, regardless of whether or not that 
evidence received by the Congressional Committee was 
evidence which could be characterized as hearsay, and which 
would have been rejected if offered in a judicial proceeding. 

Does the Court make its position clear? 

Mr. Rauh: I am afraid I haven’t made mine clear, because 
I agree with what you just said. I think that is the difficulty. 
I agree that evidence of hearsay received by the Committee 
is admissible here, if properly authenticated. 

The Court: Well, the Court has adverted to that. You 
have made the objection that you should be permitted to 
inquire in advance of the testimony of this witness as to 
whether the material received and considered by the Con- 
gressional Committee was documentary evidence, was writ- 
ten [Tr. 153] evidence, or whether it was oral or verbal 
evidence. 

That is your objection? 

Mr. Rauh: That is one of them, yes, sir. 

The Court: And the Court has indicated its ruling on 
that. The Court has ruled that the objection will be over- 
ruled subject, of course, to the right of counsel for the 
Defendant to cross examine the witness as to the basis of 
his statement that the Committee in Congress had before it 

such-and-sach evidence. 


By Mr. Hitz: 


Q. Now, Mr. Arens, do you have the question i in mind? 

A. Yes, I do. 

Q. Would you answer it, please? 

A. It was the information of the Committee that Arthur 
Miller joined the Communist Party in Brooklyn, New York, . 
in 1943. 

It was further the information of the Committee that he 
maintained this membership in the Communist Party at 
least until 1947. 

It was the information of the Committee that in 1947 he 
had procured a United States passport, for the purpose of 
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travel abroad; that in 1947 he did travel abroad. That in 
1947, likewise, there was a World Youth Festival which was 
then assembled in Prague; that in the course of the World 
Youth Festival, a play by Mr. Miller was to be portrayed. 
[Tr. 154] The name of the play was, I believe, ‘‘All My 
Sons,’’ or a title very similar to that. 


That in the course of the arrangements which were being 
made for this World Youth Festival in Prague, Mr. Miller 
dispatched a message to the State Department urging—and 
I am not trying to quote the message—the effect of it was 
urging the State Department to issue passports to a number 
of persons who were anticipating or who desired to attend 
this World Youth Festival in Prague. 

Mr. Rauh: If Your Honor please, I move that the last 
answer about this festival be stricken on the ground that it 
is an effort to vary the transcript which contains this very 
statement. 


The transcript has in it the very telegram that is being 
referred to; and here you get a varying of that telegram in 
a material way, namely, the witness has inserted the word 
‘“passports’’ in a telegram that is in issue, that is in the 
record. 

I ask that that part of the answer be stricken. We can’t 
have the witness rewriting the transcript before the Com- 
mittee. The telegram is in the record. It does not contain 
the word “‘passports.”’ 

The Court: Of course, the Court has stated its position. 
If counsel feels that the witness is testifying incorrectly, 
counsel has the opportunity on cross examination to test the 
[Tr. 155] credibility of the witness, and, indeed, if it can 
be done, to establish the testimony given by the witness 
on direct examination is at variance with other testimony 
which is in a record or other testimony of any other sort. 

Mr. Rauh: I would like to put it in terms of an objection. 
We object to testimony which refers to items that are in the 
record. The record is the best evidence of what these items 
are; and we object to any testimony concerning the matters 
which are in the record, because it results in a variance of 
the record which is not adereately: protected. by cross 
examination. 
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The Court: For the reasons stated by the Court, the Court 
overrules the objection. 


By Mr. Hitz: 


Q. Will you continue, Mr. Arens? 

A. I am currently refreshing my recollection with refer- 
ence to that message, and I see it in the record. 

The telegram or message says: 


‘‘Urge you seriously to reconsider refusal to sponsor 
availability of transportation for students and partici- 
pants...’ 


The word ‘‘passports’’ does not actually appear in the 
message. I am currently refreshing my recollection by 
reference to the transcript of these proceedings. 

[Tr. 156] Q. You are referring to what page of what 
document? 

A. Page 4663, of Part 4 of the transcript of the proceed- 
ings. 

Q. All right, sir. 

A. Of June, 1956. 

Q. Now, while we have been interrupted in your answer, 
let me make a further interruption to ask two questions: 
One is, what was Mr. Miller’s connection with the World 
Youth Festival, so far as the Committee was informed; and 
second, who were the sponsors of the World Youth Festival, 
so far as the Committee was informed? 

‘Will you pick up those two facts and then continue on? 


Mr. Rauh: Just so the record is clear, we object to that 
question on the grounds that the transcript of the hearing 
which is the best evidence of this is clear on both of those 
questions. 

The Court: On the grounds stated, the Court overrules 
the objection. 

Proceed. . 

The Witness: In response to your first question, the in- 
formation of the Committee was that the World Youth 
Festival was controlled by the Communist apparatus. It 
was a Communist function. 


Ut ad 
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By Mr. Hitz: 


Q. Now, Mr. Miller’s connection with that World Youth 
[Tr. 157] Festival, so far as the Committee was then in- 
formed? 

A. Mr. Miller’s connection was that he had urged—as I 
indicated previously—that the State Department make 
available transportation facilities, or the Sate Department 
take some action to facilitate the movement of participants 
in this World Youth Festival, which was then to be held in 
Prague. 

Q. All right, sir. Now, will you continue where we broke 
off? 

A. Also, if you will pardon me, please, sir-—— 

Q. Yes, go ahead. 

A. Also that Mr. Miller’s play was being portrayed, or it 
was contemplated that it be portrayed in Prague. I have 
a present recollection that part or all of the proceeds, some 
way, from the play, either from the sale of the play rights, 
or the receipts, or something of that character, were as- 
signed by Mr. Miller to an organization then in Poland, 
which organization was likewise Communist controlled. 

Q. Did the Committee have any information at that time 
with respect to the sale of other plays of Mr. Miller in order 
to accomplish the financing of the production of ‘‘ All My 
Sons’’ in Prague? 

A. Well, that is what I was just alluding to, Mr. Hitz, 
namely, that the Committee had information that the pro- 
duction rights or the copyright or the receipts some way 
from the play, ‘‘ All My Sons’’ were in total sum or in part 
assigned [Tr. 158] by Mr. Miller to a group, an organiza- 
tion. 

My recollection is that it was the Congress—some 
women’s congress organization, which was controlled by 
the Communist organization. 

Q. I see. Thank you, sir. Now, will you continue? 

A. Yes. It was also the information of the Committee 
that in 1947 another production of Mr. Miller, which was 
called, ‘‘You’re Next,’’ another play, was presented by the 
Communist Party in New York State. It was either in 
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Brooklyn or in New York. I don’t have a present recol- 
lection on that. 

It was also the information of the Committee—I am try- 
ing to proceed here in a chronological manner—that in this 
same year, 1947, Mr. Miller attended a series of sessions in 
New York of Communist writers, authors; that the leader 
of this particular group was a man by the name of Arnaud 
D’Usseau. 

I have to spell his name, because I have difficulty pro- 
nouncing it. I think it is D-’-U-s-s-e-a-u. D’Usseau, himself, 
had been identified as a functionary of the Communist 
Party; who, himself, prior to the appearance of Mr. Miller 
before our Committee, had been a witness before the Com- 
mittee, and had been interrogated. 

I do not as of the moment have a present recollection of 
any significant activity along this line by Mr. Miller in 
[Tr. 159] °47, except that it was our information that his 
attendance at the various sessions in ’47 of these Com- 
munist Party writers led up to a protest by himself to the 
session regarding the discipline to which he and, I assume, 
other writers were then being subjected to by the Com- 
munist Party in the course of their labors. 

My recollection then would have to go to 1949. 

Q. Just a moment. About Mr. D’Ussean, if you are going 
to proceed on—— 

A. Yes, sir. 

Q. —did the Committee call Mr. D’Ussean, as well as his 
wife, prior to calling Mr. Miller before it? 

A. I know for a certainty that the Committee called Mr. 
D’Usseau. I do not have a present recollection that the 
Committee called his wife, for the principal reason that I 
was not then associated with the Committee. 

Q. You are still, however, relating information in the 
hands of the Committee? 

A. That is correct. 

Q. So far as you know? 

A. Yes, sir. 

Q. You know that? 

A. That is correct, yes, sir. 
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Q. Did Mr. D’Usseau answer the questions of the Com- 
mittee when he appeared; or did he refuse to answer the 
questions of [Tr. 160] the Committee? 


Mr. Rauh: Objection, if Your Honor please. Now we re- 
peat here, simply for the record, our previous objections 
which go to this. But there is an additional one. This ad- 
ditional one is dealt with in our trial brief at Pages 29 to 43. 

The additional objection is that Mr. Miller cannot be 
bound by what was undisclosed and unknown to him at the 
time of the hearing before the Committee. 

Now, there isn’t any showing, nor is there anything in 
the question to bring out that Mr. Miller in any way knew 
that Mr. D’Usseau had testified, or what he testified to. 

Now, I would like, if I might, to briefly summarize the 
position we take in our trial brief. It is fourteen pages, 
and I can assure Your Honor I won’t talk fourteen pages 
worth, but I would like to state the argument. 

The Court: You refer to the page in your brief? 

Mr. Rauh: Pages 29 to 43, I believe. That is correct, 
Your Honor. 

The Court: If you are going to refer to the brief, the 
Court wishes to be able to follow. 

Mr. Rauh: I was going to summarize it to make it quicker. 
That is fourteen pages. I am afraid if I tried to say all of 
that, it would be too much of an argument on an objection. 
I would like to give the essence of it. 

The Court: Very well. 

[Tr.161] Mr. Rauh: The Defendant is on trial for a crime. 
If a statute is too vague, so that the defendant doesn’t 
know what he is doing when he commits the crime, there 
is no crime. That is Cohen Grocery. That is literally dozens 
of Supreme Court cases. That the standard of criminality 
must be clear enough so that a reasonable man will know 
what he is doing when he commits the crime. 

Therefore, in Cohen Grocery, for example, they said it 
couldn’t be a crime for a man to charge exorbitant prices 
because different men might disagree on what exorbitant 
prices were. 
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What is being attempted here is far worse. In other 
words, the witness is alleged to have committed a crime on 
undisclosed evidence. At least you can say that is on 
evidence that Mr. Arens is now to testify to, which was un- 
known to the Defendant. 

In other words, what we are getting here is the principle 
adduced by the Government that a man can commit a crime 
without knowing that he has committed it; because if, in 
fact, Mr. Hitz needs undisclosed evidence, that is, undis- 
closed and unknown to the Defendant, in order to prove 
pertinence, when Mr. Miller made his decision that these 
questions weren’t pertinent, he didn’t have those facts. 

The Court: What facts are you speaking of? 

Mr. Rauh: I am speaking to the question what [Tr. 162] 
Mr. Arnaud D’Usseau said before the House Un-American 
Activities Committee. 

That Mr. Miller appears before their Committee; he is 
asked about writers in ’47; and he says: I don’t think it is 
pertinent. 

We say that the prosecution cannot bring before this 
Court information which was not disclosed to Mr. Miller at 
the time he made this decision that the questions were not 
pertinent, and unknown to him at that time. 

The Court: What information are you speaking of that 
wasn’t disclosed to Mr. Miller? 

Mr. Rauh: The forthcoming answer from Mr. Arens. 

The Court: Namely? 

Mr. Rauh: What Mr. Arnaud D’Usseau did before Mr. 
Arens’ Committee. That is the material that there is not 
the slightest showing that Mr. Miller knew or was told at 
the time of the hearing what Arnaud D’Ussean had done 
before the House Un-American Activities Committee 
several years before. 

Now, if that isn’t known to the Defendant, they are trying 
to convict him on evidence unknown to him at the time he is 
alleged to have committeed the crime. 

We say it is far worse to convict a man on evidence 
unknown to him at the time he commits the crime than it is 
to convict him on a standard that is too vague. At least you 
[Tr. 163] can take a guess at a vague standard and decide 
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whether you have committed a crime; but if the Committee 
withholds this information—and I called Your Honor’s 
attention to the fact that Mr. Miller said to the Committee, 
these questions are not pertinent. 

At that time, there was no suggestion that they are 
pertinent because of something Arnaud D’Usseanu did three 
years earlier. 

Therefore, we object; and we say it would be an uncon- 
stitutional conviction to predicate it upon evidence which 
was unknown and undisclosed to the Defendant at the time 
that he testified; and this question of the prosecution calls 
for an answer which would be of facts unknown and un- 
disclosed to the Defendant at the time he raised the issue 
of pertinence before the Committee. 

The Court: The Court is not persuaded that the objection 
is a valid one. Counsel for the Defendant asserts that the 
Defendant is being charged with a crime, the nature of 
which he does not know. f 

The Defendant, in the indictment, is clearly charged with 
the offense of refusing to answer questions that were put to 
the witness in a Congressional hearing. 

Now, the issue is, were those questions pertinent to the 
question which was being considered by the Committee. It 
does not impress the Court as a sound objection at this time 
to [Tr. 164] the question which is put to the present witness, 
namely, did D’Usseau refuse to answer at the Committee 
hearing, that the Committee did not at that time inform the 
Defendant that it had information to the effect that 
D’Usseau had refused to testify. 

That information is information upon which the Commit- 
tee makes a determination as to the questions it will put to 
the person being interrogated by the Committee. In this 
instance, put to the Defendant. 

The objection that the Defendant is being charged with 
a crime, the nature and character of which he is unaware of, 
is, in the Court’s opinion, not a valid objection and not a 
justifiable objection. 

The Court is prepared to rule upon it. 

Mr. Rauh: Would you hear me for one moment further? 

The Court: Very well. 
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Mr. Rauh: I just want to say this one additional thing. 

Mr. Hitz conceded yesterday—I would like to point it out 
because it is in two places, if Your Honor will indulge me 
for one moment—that the questions involved here, these 
1947 Communist writers, their names, were ‘‘probably not 
pertinent on their fact to a passport inquiry.”’ 

That is on Page 29 of the transcript. And then on Page 33 
of the transcript, Mr. Hitz referred to this as a [Tr. 165] 
ease where the questions are not pertinent on their face. 

Therefore, at the time Mr. Miller appeared, we have the 
Government’s concession that the questions put to him are 
not pertinent on their face. Therefore, we say he cannot be 
convicted of the crime of refusing to answer questions 
pertinent to the question under inquiry, where there are 
questions not pertinent on their face, where he raises the 
point, and receives no answer, with information unknown 
to him at that time, and undisclosed, because it creates, as 
we say, @ more dangerous situation, a greater trap for the 
Defendant than the standard of vagueness. 

Thank you for your indulgence, Your Honor. 

The Court: The record will show that the Court has con- 
sidered the objection; the objection is noted; and the ob- 
jection is overruled. 

Proceed. 

Mr. Hitz: Would you read back the last question, please? 


(Whereupon the pending question was read by the re- 
porter.) 


By Mr. Hitz: 


Q. Will you answer that? 

A. Speaking solely from my perusal of the public record 
in. the case, the bound volume—— 

Q. I think we should confine the answer to that and these 
other questions, and the information that you give to 
information that you know that the Committee had. 
[Tr.166] A. That is right, yes, sir. 

Q. This testimony was before the Un-American Activities 
Committee? 

A. Yes, sir. 


4 
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Q. You may answer then. 

A. Yes, sir. 

He refused to answer all questions relating to any al- 
leged Communist Party membership or activity by himself 
on the ground that to do so would furnish information which 
could be used against him in a criminal proceeding. In . 
other words, he invoked the provisions of the Fifth Amend- 
ment. 

Q. I think when I asked that question about Mr. D’Us- 
seau’s being called before the Committee, that you were 
about to proceed to another subject matter concerning the 
information the Committee had on Mr: Miller at the time 
of his questioning. 


Mr. Rauh: If Your Honor please, I don’t believe the rec- 
ord is clear on the date on which this occurred, whether 
it occurred in ’47. 

The Court: Establish the date. 

Mr. Hitz: You mean the time when Mr. D’Usseau was 
called before the Committee? 

Mr. Rauh: I do. 


The Witness: Some few years ago. I believe it was 1952. 


(Tr. 167] By Mr. Hitz: 


Q. All right, sir. Now I think you were about to move 
on to another subject matter concerning Mr. Miller. 

A. Yes. 

Q. Had you concluded with the year of 1947? 

A. May I meditate here just a moment? 


I do not have a present recollection of any 

other item of information on 1947. 

Q. Yes, sir. Would you move on then. 

A. The next item of information I have relates to the 
year, or occurred in the year 1949. 

Q. I think I have one question I would like to ask you 
before you move on. 

A. Yes, sir. 

Q. Did the Committee have information as to whether 
or not Mr. Miller traveled abroad in the year 1947, or at 
any time pursuant to the issuance of a passport in 1947? 
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A. Yes. It was the information of the Committee that 
he traveled abroad in 1947. Also, if I may be permitted to 
proceed on that, there was information which would indi- 
cate that he was abroad in 749. 

Are you asking now just the times he was abroad? 

Q. No;I am still on ’47. 

A. Yes, sir, on ’47. The Committee had information 
[Tr. 168] that he traveled abroad in 1947. 

Q. And that he went where? 

A. At least to France. I am not certain, or at least I 
have no present recollection with reference to any other 
travel in which he engaged in 1947. 

Q. Did the Committee have any information as to whether 
or not he attended the Prague conference in °47? 

A. Frankly, my recollection is so vague on that that I 
would not want to assert that the Committee did or did 
not have the information. I presume I should say that the 
Committee did not have the information. At least, I have 
no recollection that the Committee had the information 
that he went to Prague. 

Q. And you are not so testifying? 

A. That is correct, yes, sir. 

Q. Did the Committee have information as to whether or 
not it could be determined, after European travel by a 
person who was in possession of an American passport, 
whether he had traveled into Communist countries? 

A. I didn’t quite follow your question, Mr. Hitz. 

Q. Did the Committee have information as to whether 

it could be definitely determined, after European travel 
by an American in the possession of an American passport, 
whether he had gone behind the Iron Curtain and traveled 
in Communist countries? 
{Tr.169] A. No. By, ‘‘No,’’ I mean that it was the in- 
formation of the Committee that particular persons could 
go behind the Iron Curtain on a passport which was issued 
pursuant to an application to go to a Western country, as 
distinguished from an Iron Curtain country. 

Q. How, to the information of the Committee, if it had 
it, would travel to a Communist country be accomplished 
without it being later subject to being determined? 
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Mr. Rauh: Objection on the ground that this has no pos- 
sible probative force on the question of whether Mr. Miller 
should have given the Communist Party writers’ names at 
the meetings in 1947—how, in some way, some other Com- 
munists, about whom they have no evidence whatever that 
Mr. Miller has done anything like this, did it. 

We object on the simple ground that this is irrelevant 
to the issue in this case. 

The Court: The inquiry is as to whether persons hold- 
ing passports to travel in Western countries went behind 
the Iron Curtain on such passports, and whether the Com- 
mittee had information in respect to that? 

Mr. Hitz: Whether it was possible to determine travel 
in Communist countries. 

The Court: That has already been answered, as the Court 
recalls. He said it is not possible. 

[Tr.170] Mr. Hitz: Isee. Then I needn’t pursue it. That 
was the information I was seeking. 

The Court: I think I stated the witness’ answer cor- 
rectly. 

The Witness: That is correct; yes, sir. 


The Court: All right. Proceed. 


By Mr. Hitz: 

Q. I think you were now going into the year 1949, Mr. 
Arens. 

A. Yes. It was the information of the Committee that 
in 1949 there was a renewal of Mr. Miller’s passport in 
Rome. That was the only item of information with refer- 
ence to passport use in that particular year. 

It was the information of the Committee that in 1949 
Mr. Miller had sponsored a World Peace Congress which 
was held in Paris. It was a congress, which, like the Prague 
assembly, was controlled by the Communist conspiracy. 
{[Tr.171] The Court: We are changing reporters and it 
has come to the time when it is reasonable to take a recess 
in any event but in view of this change it seems an appro- 
priate time to take our midmorning recess and we will do 
so at this time. 


Thereupon there was a recess following which this then 
occurred) : 
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Q. Mr. Arens, you were speaking about the information 
in the hands of the Committee as to the World Peace Con- 
gress of 1949 held in Paris. 

Is that right, sir? 

A. Yes, sir. 

Q. Had you concluded on that subject so far as you can 
recall what information the Committee had? 

A. I believe I have, yes, sir. I have no present recol- 
lection of other information with reference to that World 
Peace Conference except that that was the famous confer- 
ence in which Paul Robeson’s statements were made to the 
effect that the negro people would never be engaged in a 
war with the Soviet Union. 

That was the particular conference in Paris. 

Q. What negro people? 

A. Negro people of the United States. 

Q. Now, would you proceed on to the next subject known 
[Tr. 172] to the Committee if there was one, in the informa- 
tion of the Committee? 

A. Yes, sir. It was the information of the Committee 
that in 1954 Mr. Miller had applied for a passport with 
the State Department and that that passport was declined, 
or, the State Department declined to issue the passport. 

It was the information of the Committee that in 1955 Mr. 
Miller was in some way in negotiation with a Youth Panel 
or Youth Board of New York City with an end in view of 
the production of a film which he was to write; some kind 
of a contractural arrangement. 

I am not too clear as to the nature of the arrangement. 
And the question came up within the Board as to Mr. 
Miller’s loyalty. There was a proceeding by this Board 
or a session by this Board in which Mr. Miller was inter- 
rogated by the Board with respect to his loyalty or with 
respect to whether or not he had ever been a member of 
the Communist Party. 

In the course of that proceeding Mr. Miller invited the 
Board’s attention to what he asserted was a fact, namely, 
that he had previously, in the course of a year or two prior 
thereto, submitted on his application for a passport to the 
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State Department a statement to the effect that he had 
never been under the discipline of the Communist Party. 

It was the information of the Committee that [Tr. 173] 
irrespective of motive, that particular assertion of fact by 
Mr. Miller before the Youth Board was in error. 

Q. Iam sorry. Repeat that. I didn’t get that. 

A. That irrespective of motive, irrespective of intent, 
the particular assertion of fact made by Mr. Miller to the 
Youth Board was itself in error; that he had not so sub- 
mitted the information to the State Department. 


Mr. Rauh: If your Honor please, I move, under your 
previous ruling, for the striking of that last answer. Mr. 
Arens testified in the opinion of the Committee. 

I do not see how conceivably Mr. Arens can testify to the 
opinion of the Committee. 

The Court: If the evidence is the witness’ conclusion as 
to what the Committee did or the witness’ conclusion as to 
what information the Committee had rather than the wit- 
ness’ statement or testimony with respect to those matters 
the Court would be of the opinion that the objection would 
be valid. 


By Mr. Hitz: 


Q. Mr. Arens, did the—I am probing into that same mat- 
ter. I am not leaving it. 

Did the Committee have information as to whether or 

not Mr. Miller had, indeed, actually given any statement 
in the last several years prior to ’55 to the State Depart- 
ment denying being under the discipline of the Communist 
Party? 
[Tr. 174] A. I have no recollection that the Committee 
had any information that he had actually submitted to the 
State Department the statement which he asserted he had 
submitted to the State Department when he was appearing 
before the Youth Board. 

Q. Did the Committee have information that in fact he 
did not submit any such information to the State Depart- 
ment? 

A. That is correct. Yes, sir. 
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Q. Do you recall whether or not the Committee had in- 
formation on this same subject concerning Mr. Miller’s 
appearance before the Youth Board in New York as to 
whether or not Mr. Miller, in giving the information that 
he gave to them, came with a prepared written statement? 

Came with a prepared written statement before the 
Youth Board? 

Q. Yes, sir. 

A. I am very sorry. I don’t have, as of the moment, a 
vivid recollection of that. 

Q. Do you have any recollection as to whether or not the 
Committee had information of Mr. Miller’s use before the 
Youth Board of the expression ‘‘under the penalty of per- 
jury’’ in connection with his information that he said he 
gave the State Department? 

A. Yes, sir. It is my present recollection that the 
{Tr. 175] essence or the substance of his statement to the 
Youth Board was that he had submitted this information to 
the State Department under oath. 

Q. I see. Now, have you completed the information that 
the Committee had, to your present recollection, concerning 
his appearance and questioning before the Youth Board? 

A. I believe so, yes, sir. 

Q. Would you proceed on to the next subject of informa- 
tion, if there was one? 

A. Yes, sir. It was the information of the Committee 
that within the course of a matter of months prior to the 
actual hearing which was held by the Committee, conducted 
in June of 1956, that Mr. Miller then had pending in the 
State Department an application for a passport. 

Q. Now, let me ask you this question, Mr. Arens: 


To the information of the Committee, did the passport 
applications that were submitted to persons who wanted to 
make them out, or were made available to persons who 
wanted to make them out, ask a question as to Communist 
Party membership or activity any time in any application 
form up to 1956? 


A. No, they did not. 
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The Court: You are asking this question in a form which 
is designed to elicit the witness’ own information. [Tr. 176] 
The Court assumes that—— 

Mr. Hitz: Oh. 

The Court : —all of this evidence is in respect to informa- 
tion which the witness is testifying to have been in the 
possession of the Committee on Un-American Activities. 

Mr. Hitz: I appreciate your calling that to my attention. 
I meant to include that in the question. 


By Mr. Hitz: 


Q. And I will ask you if you are testifying from your 
knowledge of what the Committee had information about? 

A. You are correct. And to clarify my response, may 
I say that it was the information of the Committee that 
prior to, I believe, January of 1956 the forms for applica- 
tion for a passport did not contain questions which would 
elicit information respecting Communist Party member- 
ship. 

Q. I see. While we are on the same subject of the ques- 
tions contained in the applications for passport, do you 
recall whether or not the inclusion of such a question in 
the passport application was inquired into by the Commit- 
tee on the first day of these particular hearings from the 
State Department representatives? 

A. Yes. As the record reflects we interrogated the lady 
who is the head of the passport office, Mrs. Knight, and 
also her associate whose name, I believe, is Nickels or 
[Tr. 177] Nicholas, Ashley Nicholas. 

Q. Ashley Nicholas? 

A. Ashley Nicholas. With reference to the questions 
which appear on the form of an applicant in order to elicit 
information on this issue of Communism. 

Q. I see. Now, do you have a recollection as to what 
information the Committee had as to whether or not Mr. 
Miller, in applying for his 56 passport some months prior 
to his appearance as a witness, as to whether that form had 
on it a question with respect to Communist activity? 

A. My best recollection as of the moment is that it was 
the information of the Committee that as of the time that 
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Mr. Miller applied for his passport, the last application, the 
forms did not contain a question or questions which would 
elicit information about Communist Party membership. 

Q. I see. Did the Committee, to your knowledge, have 
any information as to whether or not the State Department, 
subsequent to Mr. Miller’s application of 1956, requested 
him to submit an affidavit supplying information concern- 
ing, or lack of, Communist activity? 

A. Yes. It is my recollection that the Committee had 
information to the effect that the State Department had 
corresponded with Mr. Miller or requested from him an 
affidavit with respect to any Communist Party affiliations 
or membership which he may have had. 

[Tr.178] Q. Now, these hearings commenced on May 
23rd. Is that right, sir? 

A. Yes, sir. 

Q: And Mr. Miller was subpoenaed to appear before the 
Committee by a subpoena issued on what day, Mr. Arens? 

A. I will have to refresh my recollection, if you please, 
by reference to the report of the Committee. 

Q. Yes, sir. Are you 

A. The question is what day the subpoena was issued 
or what day he was to appear? 

Q. The issuance of the subpoena, and are you referring 
to the report of the Committee citing him to the full body 
of the House? 

A. Yes, sir. It is House Report No. 2922 of the 84th 
Congress, Second Session. I am now refreshing my recol- 
lection—— 

Q. Just a moment—— 

A. Yes, sir. 

Q. —please. 


Mr. Hitz: Your Honor, that document is not individually 
in evidence. It is one of the attachments to Government’s 
No. 9, which is the blue sealed paper here of citation from 
the Speaker of the House. 





By Mr. Hitz: 


Q. Would you be good enough to refresh your [Tr. 179] 
recollections and then testify as to when the subpoena was 
issued? 
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A. The subpoena was issued on the 1st day of June, 1956. 

Q. To appear on what day? 

A. June the 14th was the day on which Mr. Miller was 
to appear. 

Q. And it was served when, sir? 

A. On June the 8th, 1956, it was served at Reno, Nevada. 

Q. Was the appearance date for the witness continued 
until the 21st? 

A. Yes, sir. On the basis of correspondence with the 
Committee by counsel for Mr. Miller, the date of appear- 
ance was adjusted until June the 21st. 

Q. Now, prior to the actual appearance of Mr. Miller 
before the Committee on the 21st of June, 1956, to your 
knowledge did the Committee receive just prior to that any 
information from the State Department concerning Mr. 
Miller’s intention to supply an affidavit to the State Depart- 
ment? 

A. Yes, sir. 

Q. What was the information obtained at that time? 

A. My present recollection is that the information of the 
Committee was that through counsel Mr. Miller expressed 
a position of denial of then present Communist Party mem- 
bership, [Tr. 180] and also a denial of Communist Party 
discipline at any time. 


That is the essence of my present recollection. 


Q. Do you have any recollection as to whether or not the 
Committee was informed in addition to what you’ have 
stated Mr. Miller’s counsel told the State Department that 
he said anything concerning attendance at meetings? 

A. Yes. 

Q. Will you state what your recollection on that subject 
is? 

A. My recollection is that it was the information of the 
Committee that Mr. Miller had, via counsel or in person, 
informed the State Department that he had, back in 1947, 
attended a number of Marxist study groups, study group 
sessions. 

Q. Now, would you tell me, do you have a recollection 
as to the information in the hands of the Committee on the 
day of his appearance, let’s say, as to whether or not the 
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information you have just given us had been submitted 
orally by Mr. Miller’s counsel to the State Department or 
had been incorporated in an affidavit, or that it would be 
incorporated in an affidavit? 


Which of those three situations, if any of them, existed? 


A. It is my present recollection, and I must confess that 
it is not too vivid as of this instance, that the [Tr. 181] 
Committee had the information that counsel for Mr. Miller 
informed the State Department that prospectively Mr. 
Miller would so submit an affidavit. 


That is my present recollection but I must confess, as 
I said a moment ago, that it is not real vivid. 


Q. I see. Do you recall anything further that was known 
to the Committee concerning Mr. Miller’s activities in this 
connection prior to his actual testimony? 

A. Well, the Committee had information, to my certain 
knowledge, respecting what might be generally described as 
participation by Mr. Miller in a number of Communist front 
activities. 

‘Is that what you are undertaking to ask me? 


Q. I am just asking you if there was anything further, 
any—— 

A. Yes, sir. Yes, sir. 

Q. —material of that nature? 

A. Yes, sir. . 

Q. Now, was some or all of that information then in 
the hands of the Committee the subject matter of question- 
ing by you of Mr. Miller when he did appear? 

A. That is correct? Yes, sir. 

Q. Do you have a recollection as to the information in 
the hands of the Committee at the time Mr. Miller appeared 
as to whether or not he had received a passport from the 
[Tr. 182] State Department in answer to his 1956 applica- 
tion? 

A. My present recollection is that he had not received 
a passport as of the time of the hearings, which were held 
on June 21st, 1956. 
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Q. Did he subsequently receive one? 

A. It is my information that he subsequently did receive 
a passport. 

Q. In what month and of what year? 

A. Oh, it was within the year 1956. I am not presently 
possessed of the information as to the exact date. 

Q. I see. 

A. My recollection is in essence that it was within the 
course of a matter of weeks that he received his passport. 

Q. Mr. Arens, you, of course, were present at the com- 
mencement of these hearings as they were written up as 
Part 1 of the passport hearings so-called. 


You were present and were the interrogator, were you 
not? 


A. That is correct. Yes, sir. 

Q. On May 23rd, 56? 

A. Yes, sir. 

Q. Mr. Walter, the Chairman of the Committee, made 
reference to H.R. 9991, then pending in the Congress, hav- 
ing to do with tightening passport procedures. 


Were you generally familiar with the subject matter 
[Tr. 183] of 9991? 

A. Yes, sir. 

Q. Mr. Arens, would you be good enough to refer to 
Part 1 of these hearings which is for our use Government’s 
Exhibit No. 10, and to Page 4303? 

A. Yes, sir. 

Q. Would you be good enough to-—— 


The Court: The Court would inquire whether the witness 
is going to be examined with respect to questions and 
answers and material in the exhibit which would cause it 
to be convenient for the Court to have a copy of his refer- 
ence in following the testimony. 

Mr. Hitz: Yes, your Honor. 

The Court: Or if the inquiry is to be with respect to 
only a few questions here and there the Court can waive 
any claim to a copy, but if it is going to be anything in the 
way of protracted testimony the Court would appreciate 
it if a copy could be furnished if you have one. 
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Mr. Hitz: I will be happy to. In fact, I brought one 
yesterday but I thought your Honor was referring to one 
of his own when I made my opening, and—— 

The Court: Well, the Clerk has now handed me the copy. 
So we will proceed. 

Mr. Hitz: And I think those are extra copies which your 
Honor could use as working copies. They are not the 
(Tr. 184] exhibit copies. 

The Court: They are Parts 1, 2, 3, and 4. 

Mr. Hitz: Yes, your Honor, and I would like to submit 
those to your use if you care to have them. 

The Court: Very well. Proceed. 

Mr. Hitz: And in answer to your question, I would like 
to have Mr. Arens read the two and a half pages that com- 
prise the opening statement of the Chairman on May 23rd, 
1956. 


By Mr. Hitz: 


Q. Would you be good enough to read what the Chairman 
had to say and tell us first did this take place in Washing- 
ton? 

A. Yes, sir. 

Q. And would you read what the Chairman had to say, 
beginning near the top there, ‘‘The committee will be in 
order’’? 

A. Yes, sir. 


The Court: Well, will you identify those by page, please? 

Mr. Hitz: Page 4303 of Government’s No. 10, which is 
“‘Investigation of the Unauthorized Use of United States 
Passports—Part 1’’. 

The Court: Very well. 

The Witness: (reading). 


| [Tr. 185] ‘‘The Chairman. The committee will be 
in order. 

‘‘The hearings which the Committee on Un-Ameri- 
can Activities are beginning this morning deal with 
one of the most vital aspects of our entire security 
problem, the fraudulent procurement and misuse of 
American passports by persons in the service of the 
Communist conspiracy. 
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‘As a result of the investigations made by the com- 
mittee, we are now able to document in great detail 
the procedures by which Communists and Communist 
Party sympathizers obtain passports in direct viola- 
tion of American law. We can document fully how, 
by stealth, by concealment, and by misrepresentation, 
members of the Communist Party and adherents to 
the Communist conspiracy are able to travel abroad 
for purposes deliberately detrimental to the United 
States. 

‘<The committee has in its files hundreds of copies 
of fraudulent documents used by international Com- 
munist agents. These include false passport applica- 
tions, false birth records, false naturalization certifi- 
cates. In some [Tr. 186] cases, the purpose of the 
trip has been deliberately withheld; in other cases, 
passports have been issued to applicants who have 
used the identity of some other individual. Beyond 
this, the evidence in the possession of the committee 
includes records maintained by the Communist organi- 
zations themselves, proving the real use to which these 
passports have been put. 

‘‘Under existing law, only nationals of the United 
States can obtain United States passports. However, 
leading Soviet espionage agents have received and 
used American passports. Some, like the notorious 
Gerhart Hisler, applied for them directly. Others 
have received them in Moscow or in other Commu- 
nist espionage centers. Some of these individuals 
have had as many as three passports in their posses- 
sion at the same time. 

‘“‘The case of Gerhart Hisler is a very instructive 
one. Eisler needed the identity of an American citi- 
zen. He applied for a passport in the name of one 
Samuel Liptzen. He affixed his own photograph to 
his application and, with it, submitted Liptzen’s natu- 
ralization certificate [Tr. 187] as proof of citizenship. 
So skillful was this deception that only through a wit- 
ness before this committee was the Government able 
to uncover Hisler’s work. This witness, William 
Nowell, who was planning to go to Moscow to study 
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at the Lenin Institute, also obtained a passport at 
the time he was a Communist by supplying false in- 
formation about the purpose of his trip. At the Lenin 
Institute, he was not taught reading, writing, or arith- 
metic; he was taught espionage, sabotage, and politi- 
eal subversion. In short, he was taught all of the tac- 
_ tics of revolution which are implicitly approved by 
those who criticize the Secretary of State for denying 
a passport to a Communist. 

‘‘Further revealing information about the use of 
_ American passports by the Soviet espionage apparatus 
_ has been provided by a former courier in that ap- 
paratus, Whittaker Chambers. Chambers has de- 
scribed at length the methods used to obtain birth 
' eertificates of people who have died so that a Commu- 
nist agent can obtain a passport by assuming the 
identity of the dead person. 

“Many Soviet espionage agents who are [Tr. 188] 
American citizens and others who have posed as Amer- 
icans, with false passports in their possession, have 
been arrested and convicted of engaging in acts against 
foreign governments. Conversely, passports have been 
used to permit Communist agents to escape prosecu- 
tion in the United States. 

‘‘A United States passport contains this open state- 
ment to the foreign government receiving a traveler 
who carriers that passport: 

‘<¢T, the undersigned Secretary of State of the 
United States of America, hereby request all whom 
it may concern to permit, safely and freely to pass, 
and in case of need to give all lawful aid and protec- 
tion to John Doe a citizen of the United States.’ 

‘In this laneuage, the Secretary of State certifies, 
in effect, the character of the person holding the 
passport. 

‘‘There are many restrictions placed upon Ameri- 
cans who have been convicted of serious crimes. There 
are few who would concede to them the same right 
of travel as enjoyed by an American of unblemished 
character. Even the most fervent liberal would be 
reluctant, I am [Tr. 189] sure, to permit a suspected 
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drug runner to pass freely from one country to an- 
other under the protection of the United States Gov- 
ernment. Yet we have seen the very same people who 
approve of restrictions placed upon the criminal and 
drug runner plead loudly that no restrictions should 
be placed on the person traveling on the business of 
international communism. 

‘“‘The District Court for the District of Columbia 
and the Circuit Court of Appeals have recently de- 
cided to review refusals of the Secretary of State to 
issue passports to various of our undesirable citizens. 
The applicants before the court have not only chal- 
lenged the discretionary power of the Secretary of 
State, but further have argued that Congress has 
not granted this power and, beyond this, they have 
declared that the Constitution denies Congress such 
authority. 

‘‘The Committee on the Judiciary is at the moment 
considering H. R. 9991, a bill which I have introduced 
to protect by law the discretionary power of the Secre- 
tary of State. I might add that the bill actually only 
[Tr. 190] reestablishes a law which has been on the 
books since 1869. The bill is necessary because the 
courts, apparently, do not regard the intent of Con- 
gress as it was then expressed as the intent of Con- 
gress today. I hope that we will be able to make 
clear the fact that this intent has not been altered. 

‘‘Before calling the first witness, I wish to state 
that membership in the Communist Party itself has 
not been the determining factor in selecting the per- 
sons who have been summoned to testify here. Actu- 
ally, some of the witnesses may never have been Com- 
munist Party members. Nor is it the purpose of the 
committee to establish the fact of Communist Party 
membership. 

‘“‘The purpose of the hearings is this: to ascertain 
the procedures by which the Communist Party has been 
able to obtain passports and make possible illegal 
travel for Communist Party members and sympathiz- 
ers, and to determine if this situation can be remedied 
by legislation now being considered by the Congress.’’ 











By Mr. Hitz: 


Q. All right, sir. Thank you. 

[Tr.191] Mr. Arens, did the Committee then hear the 
witnesses that are noted in the contents on Page Roman 
II—— 

A. Yes, sir. 

Q. —of that volume? 

A. Yes, sir. 

Q. Miss Knight and Mr. Nicholas from the State Depart- 
ment? 

A. Yes, sir. 

Q. And Mr. Miller testified on June 21st, the last of 
the list under Part 4. 

Is that correct, sir? 

A. That is correct. Yes, sir. 

Q. Now, before he testified had you received information 
from any of the preceding witnesses in this hearing as to 
travel behind the Iron Curtain either in the east or in the 
west which had not been noted upon the passport or in 
no wise could not be discovered except—— 

A. Yes, sir. Yes; sir. 
| Q. Would you relate what information the Committee 
received in that regard? 

A. Of course,—— 


Mr. Rauh: I have an objection. I have refrained from 
objecting to anything but this seems so clearly non-proba- 
tive on the issue of pertinence of writers discussing art 
and literature in ’47 to passports, what someone else [Tr. 
192] did in going behind the Iron Curtain, when the wit- 
ness has already testified there wasn’t the slightest evi- 
dence before the Committee that this defendant had done it. 

We object on the ground of relevancy. 

The Court: The objection will be overruled. Proceed. 

The Witness: If I understand the question that is out- 
standing, it is what was the information of the Commit- 
tee, dealt in the course of these hearings, on the use of 
passports to go behind the Iron Curtain. 


Is that correct? 
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By Mr. Hitz: 


Q. Yes, and to conceal the fact of such travel behind 
the Iron Curtain. 

A. Yes. Two. The testimony developed in the course 
of these hearings, not only from what we described as 
friendly witnesses but also from what we described as hos- 
tile witnesses, that the members of the Communist Party 
and people under Communist Party discipline had gone 
to non Communist countries on American passports and 
from there departed to the Iron Curtain or Communist 
countries in violation of the expressed intent or expressed 
destination indicated to the Department of State at the 
time of the application for the passport. 

Q. Did the Committee receive information at these [Tr. 
193] hearings as to whether or not such travel in Com- 
munist countries was noted on the passports possessed 
by these American citizens so traveling? 

A. My recollection is that in some instances it was noted 
and in some instances it was not noted. 

Q. Now, prior to the testimony of Mr. Miller was the 
Committee, to your knowledge, possessed of information 
concerning the use of aliases by persons traveling behind 
the Iron Curtain but yet possessed of passports entitling 
them to travel in other places in Europe? 

A. That is correct. Yes, sir. 

Q. Can you give us any further information as to what 
the Committee was informed on in that regard? 

A. I have no present recollection of information beyond 
the information which you have just described in your 
question which I have given the response that the Com- 
mittee did have the information. 

Q. Did the Committee have information, to your knowl- 
edge, concerning the travel behind the Iron Curtain in the 
use and the use of aliases for such travel by persons at- 
tending either the World Youth Festival in ’57—in ’47 on 
the World Peace Congress—I am sorry. 


I will limit it to the World Youth Festival in ’47. 
A. Yes. 
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Q. It did. Are you able now to give us any further 
[Tr. 194] information that was in the hands of the Com- 
mittee on that subject? 

A. The Committee had information that people would 
procure passports without revealing that they intended to 
go or that they were going, say, to the World Youth Festi- 
val or to Red China or to other—or to Moscow, and that 
when they would arrive in a. 





Mr. Rauh: Objection, your Honor. This is not respon- 
sive to the question which was asked about the World Youth 
Festival, and we object. 

The Court: It would seem that the answer is more com- 
prehensive than the question would require. 


By Mr. Hitz: 


Q. Would you limit it to information that the Committee 
had with respect to persons attending the World Peace— 
World Youth Festival under those conditions? 

A. Yes, sir. We had testimony and information other 
than testimony to the effect that United States citizens had 
procured American passports; that in the process of pro- 
curing these passports they did not reveal to the State 
‘Department the ultimate country of their destination. 


The application would have a form or a place—for ex- 
ample, it would say: ‘‘What countries do you intend to 
visit??? And they would say England, France and perhaps 
Italy. That after they would arrive, they would procure the 
passport [Tr. 195] and after they would arrive in, say, 
London or Paris, they would by devious devices procure 
travel documents there which would get them into the World 
Youth Festival at Prague. 


Q. To your knowledge, did the Committee have informa- 
tion on that general subject matter concerning travel in 
Communist China? 

A. Yes, sir. 

Q. Would you relate what that was, to your recollection? 

A. Substantially the same as I have just related with 
reference to the World Youth Festival, but in one particular 
instance, which I believe is developed in this record that 
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is now presently before us, we had a case where a man pro- 
cured a United States passport on representation to the 
State Department that he intended to go to France; 


That he went to France and there procured travel docu- 
ments pursuant to which he crossed Europe, went into Asia, 
and found himself in Peiping and there engaged in certain 
activities in furtherance of what we regarded as the Com- 
munist conspiracy. 


Q. Is he one of the persons named here as witnesses 
before this Committee hearing? 

A. If I am not mistaken, my present recollection is that 
that particular person—perhaps there are others here— 
in fact, I believe I can presently recall two of them. 


Henry Willcox, I believe, was one and it would take 
(Tr. 196] me just a moment here to refresh my recollection 
by looking at this transcript. 


Q. I think we had better so that we are accurate on it. 

A. I beg your pardon? 

Q. I think we had better do that. 

A. All right, sir." My recollection is refreshed now by 
reference particularly to Page 4564 of Part 3, and there on 
the basis of the questions and answers my recollection is that 
this particular witness, Mr. Willcox, applied for a visit to 
France—applied for a passport pursuant to which he 
indicated an intention to visit France and probably Turkey; 
that he did so go to France and Ba and then went on 
into Red China. 


I have a recollection also that a person by the name of 
Doctor Willard Uphaus did substantially the same thing. 


Q. Does he appear under date of May 23rd here in Part 1? 

A. Yes, sir. 

Q. Would you now turn to Part 4 of these hearings, 
which are Government’s No. 13, Mr. Arens? 

A. Yes, sir. — 

Q. And to Page 4655? 

A. Yes, sir. 
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{Tr. 197] Mr. Hitz: Your Honor, this-testimony we are 
referring to now is that of Mr. Miller which contains the 
refusals to answer the subject matter of our indictment. 

I had planned to ask Mr. Arens to read the entire testi- 
mony and if your Honor has any other wish with respect 
to it I would be most happy to conform to it. 

If you would like me merely to offer it in evidence and 
have the Court read it at some other time I will be very 
happy to proceed in that way; otherwise I will have Mr. 
Arens read it to us and to the record. There may be ques- 
tions as we go along. I know there will be some when it is 
concluded. 

The Court: I think it would be probably more orderly to 
read it although it will require considerable time. But in the 
assurance of the protection of the rights of all concerned 
here, it would seem to the Court that it would be proper 
for it to be read so that the record may be made. 

Unless there is objection to that procedure the Court 
would suggest that that be done. The Court appreciates 
it will require some time and since there are only a few 
minutes left of the morning, and inasmuch as that is going 
to be done, the Court believes it will be preferable to recess 
at this time so that there will be no interruption other than 
any objection or legal matters that might arise. 

Very well. We will recess for the noon hour at [Tr. 198] 
this time. 

(Thereupon at 12:25 o’clock p.m. recess was had until 
1:45 o’clock p.m. this date.) 


[Tr. 199] AFTERNOON SESSION 
(Whereupon the trial-was resumed at 1:50 p.m.) 


The Court: Counsel may proceed. 

Mr. Hitz: Your Honor, it may be that the stenographer 
could be relieved of taking everything down if she would 
pay: attention to any possible interruptions. That is a 
suggestion for her convenience. 

The Court: I think that is a good suggestion, if that is 
agreeable to counsel. 

Mr. Hitz: We, of course, will furnish her, as we have, 
with copies of everything that is read at length. 
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' The Court: The Court would feel that that-would be an 
agreeable arrangement. Is there any objection? 

Mr. Rauh: To the stenographer not taking it down? 

The Court: Yes. 

Mr. Rauh: None whatever, sir. 

The Court: Very well. : 

Now, the Court will state to counsel that the Court session 
today will necessarily terminate at three-thirty, for the 
reason that the Court has judicial assignments from that 
time on during the remainder of the day; and that again on 
tomorrow, if this case is not concluded by three-thirty, it 
will be necessary for the case to go over until Monday, for 
the reason the Court has commitments previously made for 
the remainder of the day after three-thirty tomorrow, and 
[Tr. 200] will not be able to sit in the trial of this case on 
Friday, because of the customary arrangement with which 
you are no doubt familiar, which calls upon the judges on the 
criminal assignment to perform duties other than trial 
duties on Friday. 

The Court simply advises you of that fact in order that 
you will be notified in advance of the Court’s commitments. 

It might be in order, to inquire at this time of counsel on 
both sides if they have any idea as to the length of the trial, 
or how long it will take for counsel on the respective sides 
to put in their evidence? 

Mr. Hitz: I think it will take about an hour to read this 
testimony; and I will have one more exhibit to.invite your 
attention to in some detail. That is Exhibit No. 14. And 
we will be finished about a half hour after the reading of 
the testimony. Of course, that will not include cross ex- 
amination. 

The Court: No. 

Mr. Rauh: I would simply assume our case would be very 
short, of course, if Your Honor please, other than our 
argument, on which we would like time. 

It seems to me that it is perfectly clear we will not be done 
by three-thirty tomorrow afternoon. It seems almost 
certain we would not. 

I don’t know whether it would be appropriate to make 
[Tr. 201] this request. Of course, wé understand about 
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Friday, Your Honor, and Your Honor having previous com- 
mitments. Whether Your Honor would consider a per- 
sonal commitment I had to be out of town on Monday. I 
wouldn’t be back until Tuesday morning. 

If Your Honor wants me to change that, I can change it. 
That I will say to Your Honor. There is no engagement 
you can’t change. I had made it for some long time before. 

The Court: Well, the Court, of course, is always anxious 
to cooperate with counsel for their convenience. The other 
side of the picture is that the Court is now sitting in a case 
without a jury, and there is assigned to this Court a jury, 
which has no duties to perform. But the jury is called for 
the reason that their services may be needed in cases in 
which the number of challenges is greater than the ordinary, 
and more than one panel of jurors is assigned to a trial 
courtroom. So that the Court is as anxious as anyone else 
to be able to get back to the situation in which we use the 
jury, because they are in a sense standing by, with the 
exception of a possible use which the Court just mentioned. 

If the appointment that you have made in advance of 
this trial is of sufficient importance, the Court would con-. 
sider postponing the case until Tuesday morning. But the 
Court submits the situation to counsel so that you will know 
there is a pretty compelling reason why the Court would like 
[Tr. 202] to conclude this case. 

Mr. Rauh: Could we leave it, Your Honor, until three- 
thirty tomorrow and just before adjournment, we could try 
and figure out the time schedule? I will do my very best to 
adjust everything to Your Honor’s convenience. I thought 
I would mention this because it might become relevant 
tomorrow. I will do my best to take care of it this afternoon. 

The Court: It is so difficult to fit in jury work within 
one day, but that can be done. It would necessarily mean, 
if we do fit it in, unless the jury case can be concluded in 
one day, the jury will sit for one day and then have to go 
over an intervening day until the second day in order to 
resume their work on the case they are sitting on. 

Mr. Rauh: I will this afternoon try to postpone the 
Detroit engagement until after this case is concluded. 

The Court: Very well. 
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Mr. Garrison: Your Honor, might I just make a personal 
statement? 

The Court: You may. 

Mr. Garrison: This has not to do with the time table of 
your trial, but my own personal situation. 

The Court: Yes. 


Mr. Garrison: I had expected and hoped the trial would 


take not more than two days. The Nathan case took a day 
and a half. It is quite possible that I may not be able to be 
[Tr. 203] tomorrow, and also very unlikely I can be here 
on Monday. 

I mention this not to ask any change in the Court’s plans, 
but merely to say this to Your Honor, so that there would 
be no criticism or any implication if I should not be here 
at the counsel table. 

Is it all right to leave it in that fashion with Your Honor, 
or would you like me to inform you specifically of my plans 


when the time comes? I don’t want to seem to be withdraw- 


ing from the case; and I am not. 

The Court: The Court appreciates that there are circum- 
stances that sometimes prevent the presence of counsel 
throughout the whole trial of a case; and if you have an 
appointment that will make it impossible for you to be here, 
the Court will certainly excuse you. As far as the Court is 


concerned, you re at liberty to remain away to meet another - 


commitment. 


Mr. Hitz: I don’t feel I should remain silent at a time’ 
like this. I have a trial that begins on Monday, Your. 


Honor. 

The Court: The Court will say in that respect that the 
rule is—I think counsel is aware of the rule—that the case 
or trial takes precedence over any case that may be follow- 
ing or may be scheduled to follow. 


Mr. Hitz: Oh, yes. 

The Court: So that while the Court would hope that this 
case could be expedited as much as possible, the Court 
wouldn’t feel justified in assuring counsel that he would be 
{Tr. 204] able to go into another trial on Monday, in view 
of the representations that have been made. 

Mr. Hitz: Oh, no. - 
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The Court: I think we have the situation pretty well out- 
lined. 

Mr. Hitz: We will finish, I think, before today, and if Mr. 
Rauh holds good on his prediction that his case would be 
short, I would not like to give up hope but what we could 
finish tomorrow. I will remain in hope, if I may. 

The Court: The Court will join you in that hope. 

Mr. Hitz: Thank you. 

The Court: I am sure counsel will all join you in that 
hope. That is, consistent with the protection of the rights 
of all concerned, of course. 

All right, proceed. 

Mr. Hitz: Mr. Arens, would you be good enough to pro- 
ceed, commencing with ‘‘The Chairman. The Committee 
will be in order.’? On Page 4655, Part 4, of Govern- 
ment’s 13. 

The Witness: May I inquire, before I start to read, is it 
your desire that I read the name of the interrogator and the 
name of the witness who responds, or is it just the body of 
the transcript that you want read, Mr. Hitz? 

Mr. Hitz: Your Honor, I think it would take a little less 

time if he read only the text, and perhaps we could follow 
the names. It is entirely how you wish it. 
[Tr. 205] The Court: Since the record is going to be used 
by the court reporter, and since the Court has the testimony 
in its hands and will follow it, the Court sees no reason to 
insist on the use of the name of the interrogator and the 
respondent. 


Proceed : Eliminate the names. 
The Witness: 


‘<The Chairman. The committee will be in order. 

“‘Let the record show that the chairman has ap- 
pointed a subcommittee consisting of Representatives 
Willis, Scherer, Kearney, and myself. 

‘*T might say that the acoustics in this room are very 

bad and for that reason we will have to insist that there 

will be no audible conversation. 

‘‘Call your witness. 

‘Mr. Arens. Mr. Arthur Miller? 
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‘Will you kindly remain anit while the chairman 
administers the oath? 

‘<The Chairman. Raise your right hand, please. 

‘‘Do you swear the testimony you are about to give 
will be the truth, the whole truth, and nothing but the 
[Tr. 206] truth, so help you God? 

‘¢Mr. Miller.. I do. 

‘Testimony of Arthur Miller, Accompanied by 
Counsel, Joseph L. Rauh, Jr. 

‘Mr. Arens.. Please identify yourself; sir, by name, 
residence, and occupation. 

‘‘Mr. Miller: My name is Arthur Miller. I live at 
Roxbury, Connecticut. I am a playwright. 

‘‘Mr. Arens. You are appearing today, Mr. Miller, 
in response to a subpoena which was served upon you 
by the House Committee on Un-American Activities? 

‘Mr. Miller. That is correct. 

‘Mr. Arens. And you are represented by counsel? 

‘‘Mr. Miller. That is correct. 

‘Mr. Arens. Counsel, will you identify yourself? 

‘‘Mr. Rauh. My name is Joseph L. Rauh, R-a-u-h, Jr. 

‘‘Mr. Arens. Mr. Miller, please tell the committee 
where and when you were born? 

Mr. Miller. I was born on October 17, 1915, in New 
York City. 

[Tr.207] ‘‘Mr. Arens. And give us a word, please, 
sir, about your formal education. 

‘‘Mr. Miller. I went to public schools in New York. 
City, to James Madison High School, Abraham Lincoln 
High School, the University. of Michigan. I have a 
bachelor of arts degree from the University of Michi- 
gan, and an honorary doctor of humane letters. 

‘‘Mr. Arens. When did you receive those degrees? 

‘Mr. Miller. I received my bachelor’s degree in 
June of 1938, and the other degree last Saturday. 

‘‘Mr. Arens. Was the degree last Saturday an 
honorary degree? 

‘‘Mr. Miller. That is correct. 

‘‘Mr. Arens. Kindly tell the committee, Mr. Miller, 
the dates on which you at any time have made applica- 
tion for a United States passport. 
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’ ‘Mr. Miller. I couldn’t be exact about the first 
application because I don’t have the information with 
me, but to the best of my recollection it would be in 
1946, I believe. That is when I received the passport. 
I am [Tr. 208] reasonably certain of that. ; 

‘‘Mr. Arens. You application was in 1946, and did 
you then, pursuant to the application, receive a pass- 
port? 

‘‘Mr. Miller. Yes; I did. 

‘‘Mr. Arens. Now tell us about any renewal of that 
particular passport. 

‘Mr. Miller. That passport was renewed in Rome. 
I am sorry, I have given the passport to the State De- 
partment in my recent applications so I don’t have all 
this information at my fingertips. 

‘‘The Chairman. Can you give those dates, Mr. 
Arens? 

‘““Mr. Arens. I just want him to show the approxi- 
mate dates. We will interrogate him at length with 
| reference to each one. I wanted the record to reflect the 
approximate time. 

‘Mr. Miller. These are all in the records. 

‘‘Mr. Arens. You applied in 1946 for a passport 
which was issued to you in 1947? 

‘‘Mr. Miller. I believe that is the case. 

‘‘Mr. Arens. Then it was renewed pursuant to an 
application filed in Rome shortly thereafter, a couple 
of years thereafter. 

[Tr. 209] ‘‘Mr. Miller. Yes, a couple of years there- 
after. 

_ ‘Mr. Arens. When was your next passport applica- 
tion, do you recall? 

‘‘Mr. Miller. The next one was in March of 1954. 

‘‘Mr. Arens. Was a passport issued to you pursuant 
to that application? 

“‘Mr. Miller. No, it was not. 

‘*Mr. Arens. Then did you take any action respecting 
the application after there was a declination to issue 
the passport in 1954? 

‘¢Mr. Miller. I did not take any action afterward but 
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I did take action;:I made an approach to: the State 
Department via my attorney. I think I could.explain 
the circumstances which would make this—— 

‘‘Mr. Arens. You withdrew your passport applica- 
tion; did you not? 

‘‘Mr. Miller. I had no further use for a passport. 

‘Mr. Arens. Excuse me. 

‘‘Mr. Miller. Iam sorry. I was just going to say that 
the passport was required because I was invited to go 
to England, rather to [Tr. 210] Brussels, Belgium, by 
the American-Belgian Society, which is a society in Bel- 
gium for the enhancement of relations between the 
United States and Belguim, and they offered to pay my 
transportation and my expenses from New York to 
Belgium for the opening of a stage theater production 
of one of my plays called Crucible. 

“‘T got the cable on Monday evening. I returned the 
cable, saying that I would love to be there. I applied 
for renewal of my passport on the following day, which 
was Tuesday. I had to be in Brussels on the following 
Tuesday, that was the opening of the play, so, conse- 
quently, and the Belgian Airlines do not-run on Mon- 
day, so I would have had to have hada passport no 
later than Friday. Consequently, it was a big rush, it 
is an abnormally short time to ask for a passport and 
the week passed, and I heard nothing from the State 
Department, so I instructed Mr. Garrison, my attorney, 
to call and find out whether I would have it that after- 
noon or not. 

‘“‘This was sometime Friday afternoon and Mrs. 
Shipley, of the State Department, told [Tr. 211] Mr. 
Garrison that she could not issue one without further 
investigation. He then explained that the passport 
would be useless to me, I had no plans to go to Europe 
whatsoever except for this free trip which I wanted to 
take any time after that. That was the end of: the con- 
versation with the State Department. 

'**Mr. Arens. Then do you have pending at the pres- 
ent time a passport application with the Department 
of State? 
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‘‘Mr. Miller. Yes, I do. I applied, I guess this is the 
| fifth week now. I applied 414 weeks ago. I wanted to 
go to England. 

‘‘Mr. Arens. Did you, in 1955, have an employment 
arrangement contemplated with the Youth Board down 
in New York City? 

“‘Mr. Miller. I had no employment arrangement with 
the Youth Board. I had an employment arrangement 
with an independent motion-picture producing com- 
pany called Combined Artists, Inc. My contract with 
- Combined Artists, Inc., was to the effect that I engage 
myself to write the outline and the finished screen play 
of a motion picture on the subject of juvenile delin- 
quency. 

‘Mr. Arens. That was to be in connection [Tr. 212] 
with the activities or work of the Youth Board, was it 
not? 

‘“‘Mr. Miller. The Youth Board was to cooperate 
with me in the research which would be required for me 

to write this script. 

_ “T ought to say that the city of New York, this was 
a kind of odd contract which I must confess to this day 
baffles me slightly. But the nature of the contract was, 
as I understand it, that the city of New York, in return 
| for the cooperation which it would give me in just 
permitting me to go along with the Youth Board work- 
' ers into the streets at night and the slum areas and 
learn what I could from the children, would get 5 per- 
_ eent of the moneys of this picture, which could be a 
sizable amount of money if successful, and would not 
spend 5 cents on the city’s part and had no other 
obligation. 

‘Mr. Arens. Did you in the course of your negotia- 
tions or relationships with the Youth Board in New 
York City have occasion to appear before the board to 
express to the board certain actions which you allegedly 
took in connection with a previous passport applica- 
tion? 

‘‘Mr. Miller. Yes. 
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(Tr.213] ‘‘Mr. Arens. Did yon make:that appearance 
before the Youth Board in November of 1955? Do you 
recall the approximate time? 

‘‘Mr. Miller. It was about that time.’ I am not very 
good about dates but it was in that time; yes. 

‘‘Mr. Arens. Was there a controversy that arose 
with respect to whether or not you should be permitted 
to continue with your labors in connection with this 
seript? 

‘‘Mr. Miller. There was an attack launched upon my 
political fitness to write a screenplay by one of the 
newspapers; it began with one newspaper and re- 
mained with one newspaper for quite a time. 

‘“‘Mr. Arens. Now, did you appear before the board 
and, among other things, say to the board in the course 
of the discussion substantially what I am not quoting 
from the minutes of the board? (Reading:) 

‘‘Finally, some 2 years ago, I issued a statement 
which was printed in the press in reply to a State De- 
partment statement, and in this I categorically denied 
that lam....’’ 


May I interpose this observation, if it please [Tr. 214] 
Your Honor. There is a typographical error there. The 
word in the third line of the material which I am now 
quoting should be, ‘‘I- was supporting the Communist 
cause,’’ rather than, ‘‘I am.’’ 

I might also allude to another typographical error in 
that same quotation. In the very last sentence of that 
quotation, the second word of the last sentence instead of 
being, ‘‘I cite these statements,’’ should be, ‘‘I signed 
these statements.’’ These are printer’s errors. 

Mr. Hitz: Excuse me. May we have an observation from 
Mr. Rauh whether he objects to the correction in this man- 
ner? 

Mr. Rauh: N o, I do not, if Your Honor please. Mr. 
Hitz and I have stipulated that these were correct, and I 
am happy to put it on the record that these are the changes. 

The Court: The corrections will stand. Proceed. 
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The Witness: May I back up and read the entire quote 
so I know what I am doing here. . 


‘‘Winally, some 2 years ago, I issued a statement 


| which was printed in the press in reply to a State De- 


partment statement, and in this I categorically denied 


| that I was supporting the Communist cause or con- 


tributing to it or was under its discipline or domina- 
tion. 
‘‘Furthermore, in my application at about the same 


: time for renewal of my passport, I had signed under 


[Tr. 215] the penalties of perjury that statement that 
I was not a member of any subversive organization. 
I signed these statements, which, of course are still 
true because they are part of the public record and 
have been for a long time. 

‘‘T ask you now, Mr. Miller, if you made the state- 
ment before the Youth Board which I have just read 
to you from the minutes of that board of November 
29, 1955? 

‘‘Mr. Miller. I believe you read it correctly; yes, 
sir. 

‘‘Mr. Arens. Did you in your passport application 
deny under oath that you had supported the Commn- 
nist cause or contributed to it or were under its dis- 


_ cipline or domination? 


‘‘Mr. Miller. The oath that I referred to was the 
standard oath that I had taken some years before in 
my first application for a passport. My understand- 
ing of the oath was that I wouldn’t have been foolish 
enough to have tried to mislead the New York City 
Youth Board by referring to an oath which everybody 
signs who gets a passport if I had not in this case 
mistakenly understood the oath years later. 

[Tr.216] ‘‘Mr. Arens. Mr. Miller—I beg your par- 
don. 

“‘Mr. Miller. Just one thing. I was asked—I am 
not yet clear whether there were minutes of that meet- 
ing at which I was present—I was asked by the chair- 
man of the Youth Board whether this was the stand- 


' 
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ard oath that I was referring to or whether it was 
some special oath. I said ‘No,’ it was the standard 
oath. 

‘‘Now, I would have had to be a singularly obtuse 
individual to have referred the gentleman to an oath 
which he could have found by going across the street 
to the passport bureau if I had any impulse there 
to mislead him. 

“‘T understood at that time—it was my recollection 
at the time, and I certainly would have signed such 
an oath had it been there—that that was the common 
oath taken. Oaths are in newspapers very often new, 
and that was my understanding at the time. 

‘“‘T am sorry I made an error. It was by no means 
any attempt to mislead anybody. It was just my 
faulty memory of what I had signed some years before. 

‘‘Mr. Arens. I am a little puzzled. You say you 

are sorry you made an error. What error? 
[Tr. 217] ‘‘Mr. Miller. I mistook that kind of oath 
for the oath that anyone takes who signs a passport 
application. I was referring to the oath that I had 
signed when I had taken out my passport application 
some years earlier. 

‘Mr. Arens. Now I lay before you the photostatie 
copy of a passport application signed by one Arthur 
Miller in 1947—April 1947—and ask you if that is a 
true and correct reproduction of the passport appli- 
cation which you signed in 1947 and submitted to the 
Department of State in an attempt to procure a, pass- 
. port? 

‘‘Mr. Miller. Yes; it is. 


‘“‘Mr. Arens. Is this the document to which’ you 
were alluding in your conversation with the Youth 
Board when you told the Youth Board that you cate- 
gorically denied to the State Department under oath 
that you had been supporting the Communist cause 
or contributing to it or were under its discipline or 
domination? Is that the document to which you were 
alluding in your statement before the Youth Board? 
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‘‘Mr. Miller. I beg your pardon. There seems to be 
a slight misunderstanding. When my passport—if 
I might I could clear this up in a moment. 
[Tr.218] ‘‘When my passport was denied by the State 
Department, I issued a statement in reply to a public 
statement by the State Department in which I denied 
such affiliations. That was what I was referring to 
in that particular wording that you are speaking of. 

‘*Mr. Arens. Well, did you sign a statement under 
oath to the Department of State in the course of your 
attempt to procure a passport in 1947 in which you 
denied that you had ever been supporting the Com- 
munist cause or contributing to it or were under its 
discipline or domination? 

“Mr, Miller. The only: statement I have ever signed 
in relation to the State Department is the oath here 
in this passport application. 

‘‘Mr. Arens. Now, do you see in that passport ap- 
plication there any oath which in essence is a denial 
of support of the Communist cause or contribution 
to it or being under its discipline or domination? 

‘Mr. Miller. No, I do not. I have just tried to 
explain, sir, that that was an error on my part in 
referring to the oath as I did. I would in any case 
have signed such an oath had it been in the passport 
application, and I have just stated that [Tr. 219] I 
made an error and I made the error in all good faith 
because I would have been a very stupid man to have 
referred to a passport application, thinking that no 
one would have the sense to look at it. I thought 
that is what I had said. 

‘<The Chairman. Answer the questions, Mr. Miller. 

‘‘Mr. Miller. I am sorry. 

‘“‘Mr. Arens. Am I clear that your present state- 
ment is that as of 1947, when you made this passport 
application to the Department of State, you would 
have taken an oath that you had never supported the 
Communist cause or contributed to it or been under 
its discipline or domination? 

‘‘Mr. Miller. I was referring here to 19—the second 
attempt to get a passport in that document. 
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‘‘Mr. Arens. Let us get this record clear now. 

‘““Would you in 1947 have taken an oath, even 
though you are now mistaken as to whether or not 
you did take. one—would you have taken an oath in 
1947 that you had not contributed to the Communist 
cause, supported it, or been under its discipline? 

‘“‘Mr. Miller. I would have taken an oath that I 
was never under the discipline of the’ Communist 
Party, the Communist cause; yes. I -would have made 
[Tr. 220] a statement that I had been affiliated from 
time to time with organizations that were cited as 
Communist-dominated organization but I would have 
certainly taken an oath at any time in my life that 
I was never under the discipline of the Communist 
Party or the Communist cause. 

‘‘Mr. Arens. And would you have then taken an 
oath that you had never contributed to the Commu- 
nist cause? 

‘‘Mr. Miller. Well, that question would involve the 
later citation of certain organizations which I may 
have contributed a dollar or two to in the past which 
would now be called contributing to the Communist 
cause. 

‘“‘The Chairman. What organizations are you refer- 
ring to? 

‘‘Mr. Miller. -I have none in particular in mind. 

‘<The Chairman. You had organizations in mind 
when you made that statement. 

‘“‘Mr. Miller. Well, let me think. 

‘“‘T understand the Joint Anti-Fascist Committee 
has been cited. I believe that from time to time I 
would contribute so some drive of theirs during and 
after the Spanish Civil War; that would be one. 

‘“‘The Chairman. But that was not cited after 
[Tr. 221] this? 

‘“‘Mr. Miller. I say, tio is asking me whether I 
could take such an oath and I don’t know the date of 
these citations. 

‘<The Chairman. You said these organizations were 
‘cited after the date of your application for passport? 
_ | My? Miller: It is possible, sir, that some of them 
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were cited before. I don’t want to make that, I don’t 
want to lay up against this definition any such line. 
I am trying to tell you as frankly as I can what the 
truth is. 


‘‘(Representative Doyle entered the hearing room.) 


‘“‘Mr. Arens. Mr. Miller, is it a fair summary, and 

if it is not you take issue with me, because we do not 
want to misinterpret your situation, is it a fair sum- 
mary to say that in 1955, when you appeared before 
the Youth Board and this controversy arose respect- 
ing what you have described as your political beliefs, 
that you told the Youth Board in essence that you had 
never contributed to the Communist cause, that you 
had never been under Communist discipline, and that 
you had made an oath to your Government to that 
effect when you made application for your passport? 
‘““Mr. Miller. No, I would contest that, sir. 
‘“‘Mr. Arens. You straighten us out as to what 
'[Tr. 222] the position was that you took before the 
Youth Board when the controversy arose respecting 
yourself in 1955. 


‘(The witness conferred with his: counsel.) 


‘‘Mr. Miller. I would like to refresh my memory 
with just a glance at my statement there so I could. 

‘‘Mr. Arens. The part which I read to you is 
here. It has been underlined so that I would be able 
to refer to it here in this session today. 

‘‘Mr. Miller. I would just like to clear one thing 
up and this, perhaps—no, I guess it isn’t technical. 

‘There are two statements referred to here, I think 
reasonably clearly, although it may seem to be a little 
meshed together. 

‘‘Tt says here that—— 

‘‘Winally, some 2 years ago, I issued a statement 
' which was printed in the press in reply to a State 
Department statement. 

“That is a press statement. I believe I have a 
-eopy here which you can look at if you don’t have 
a copy of it, and in this I categorically denied that 
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I was supporting the Communist cause or was con- 
tributing to it or was under its discipline or domina- 
tion. That was in reply, that press statement, to a 
(Tr. 223] State Department statement which said, in 
effect, that the State Department was exercising its 
right to deny a passport to anyone who it was believed 
was then under the domination of the Communist 
Party, et cetera. 

‘‘In my statement to the press I said I was not, 
and that I was not supporting any Communist cause, 
and that is what that statement refers to. 

‘‘Now, in addition, following that, there is a refer- 
ence to this oath which I would like to separate. One 
is in error, the other is not. The oath I mistook in 
my memory for being the kind of oath that you refer 
to. 

‘‘Mr. Arens. Did you, in essence, say to the Youth 
Board that you were not and had not been under 
Communist Party discipline and that you had not 
contributed to the Communist Party? 

‘“‘Mr. Miller. I dispute that, sir. 

‘‘Mr. Arens. Did you admit to the Youth Board 
that you had been under Communist Party discipline 
and that you had been contributing to Communist 
causes? 

‘‘Mr. Miller. I was never under Communist Party 
discipline so, therefore, I would not be called upon to 
admit. 

‘‘As for contributing to causes, front groups and 
{[Tr. 224] so forth, I won’t deny that. I am here to 
tell you the truth and I wouldn’t deny it there. 

‘<The issue there, quite clearly, was whether I was 
trustworthy enough to write a screenplay on juvenile 
delinquency without warping the truth about this very 
grave problem. Now, I understood perfectly why they 
would be concerned about this; I would be, too. 

‘“<T tried to indicate with what I said to them that this 
would not be the case and they already had an outline 
of this picture which was not written under duress, was 
not written while I was under attack at all, I was per- 
fectly calm and quiet. It had been written some weeks 
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or months before and they had all their experts and 
they themselves had been very enthusiastic about this 
outline, so there was no question about warping the 
‘material. All I was trying to get across was that I 
was not then supporting any group that might indicate 
that I would warp this material or that would make me 
untrustworthy. 

‘‘Mr. Arens. That was the essence of your position 
before the Youth Board; was it not? 

‘Mr. Miller. Substantially. 

‘‘Mr. Arens. Now, Mr. Miller, in 1947, the very 
‘year in which you made this passport application in 
which you stated to the Youth Board the fact that 
_[Tr. 255] you have sworn to the Department of State 
you had never been enmeshed in Communist activities, 
were you a sponsor of the World Youth Festival to be 
held in Prague? 


‘(The witness conferred with his counsel.) 


‘‘Mr. Miller. I beg your pardon, sir. You are not 


correctly summarizing. 

‘Mr. Arens. Well, I will read it to you again. You 
said on this record under oath that I gave a correct 
recitation of what you said. I will read it to you again. 

‘‘Mr. Miller. Excuse me. 

‘‘Mr. Arens. The statement made by you before the 
Youth Board was: 

‘‘Winally, some 2 years ago, I issued a statement 
which was printed in the press in reply to a State 
Department statement and in this I categorically denied 
that I am supporting the Communist cause or contrib- 
uting to it or was under its discipline or domination. 

“You signed that under oath. . 

‘<Did you make the statement which I have just read 
to you before the Youth Board in New York City in 
1955? 

‘“‘Mr. Miller. I made the statement but I question 

[Tr. 226] your interpretation of it. 

_ My. Arens. Aside from my eeeam = you 
make that statement? 
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‘<Mr. Miller. Without request. 
‘“Mr. Arens. All right. 
“Now, in 1947...”’ 


The Court: Just a moment, please. 

Mr. Rauh: If Your Honor please,.I think Mr. Arens and 
Mr. Hitz and I are‘all agreed that the same change that 
was made on the earlier ‘page would apply here. It is of no 
great significance, but since it was significant enough to fix 
it the first time, I believe it is significant enough to fix it 
the. second time. 

Am I not correct, Mr. Arens? 

The Witness: Yes. In the quote which I just read, in 
the third line, immediately after the word, ‘‘I,’’ the word 
‘Cam’’ should be changed to ‘‘was.’’ That is a printer’s 
error. 

The Court: The change will stand. 

The Witness: 


‘“Now, in 1947, the year in which you made the ap- 
plication for your passport, and a passport was issued 


to you, were you a sponsor of the World Youth Festival 
held in Prague, Czechoslovakia? 
' Mr. Miller. Exense me, sir. It is perhaps a mis- 
understanding on your part. The moot application in 
[Tr. 227] this controversy was the one that was denied. 
I was not, either literally or in my mind, referring to 
any other because this was the one that was being 
brought up in the press and this was the one that was 
at issue. There was no issue about the previous pass- 
ports because they had been granted. This was the 
one that had not been granted and this was the one I 
was referring to. 

‘‘Mr. Arens: Now, in 1947, :were you a sponsor of 
the World Youth Festival to be held in Prague, Czecho- 
slovakia? 


‘‘Mr. Miller. I could not recall that, but if there i is 
any evidence—— ~- 

“Mr. Arens. I should ‘like to refresh your recol- 
lection. ANS SS 
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‘‘T lay before you now a photostatic copy of the New 
York Times—— 


‘¢(The witness conferred with his counsel.) 


‘Mr. Arens. Of May 25, 1947, entitled ‘The Dance: 
Prague Festival.’ 

‘¢A movement, rather late in getting under way but 
‘vigorous, nevertheless, has been started to see that the 
American dance is represented at the World Youth 
‘Festival, to be held in Prague from July 20 to August 

17, under the auspices of the World [Tr. 228] Federa- 
tion of Democratic Youth. 

‘‘Among the sponsors listed here is a person de- 

-seribed as Arthur Miller. I lay that before you and ask 
you if that helps refresh your recollection? 

‘‘Mr. Miller. Well, I would add, of course, that there 
were a good many other—— 

‘<The Chairman. Answer the question. 

‘‘Mr. Miller. Mr. Walter, as far as I know, I have 
no memory of it but I would not deny that I had done 
this. 

‘Mr. Arens. I respectfully suggest that this exhibit 
be marked and appropriately identified and incor- 
porated by reference in the record. 


‘(The document was marked ‘Exhibit No. 1’ and 
filed for the record.) 


‘Mr. Arens. Now, in 1947, did you have difficulty 
with the Department of State over an incident in which 
the Department of State refused to sponsor transporta- 
tion for students and participants attending this World 
Youth Festival? Do you recall any incident of that 
character? | 


“‘Mr. Miller. I don’t; but I would like to say now 
that in those times I did support a number of things 
which I would not do now. 

“<The Chairman. What things did you support that 
[Tr. 229] you would not support now? 

‘“Mr. Miller. I would not support now a cause or 
movement which was dominated by Communists. © 
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‘“‘The Chairman. But you did at that time? 

‘‘Mr. Miller. I did; yes. 

‘‘Mr. Arens. Now I lay before you this photostatic 
copy of the New York Times, Wednesday, June 11, 
1947, entitled ‘Miller Fails in Plea.’ 

‘‘Efforts to obtain financial assistance for the project 
to send Arthur Miller’s play, All My Sons, to the 
Prague Youth Festival this summer proved disappoint- 
ing at a meeting yesterday of theatrical business people 
and representatives of the company. 

‘<There is also in this article reference to an incident 
which I shall now describe by reading another excerpt 
from—the article concerning a gathering. 

‘“‘The gathering adopted the following resolution, 
recommended by Mr. Miller, to be wired to the Depart- 
ment of State: 


‘‘Urge you seriously to reconsider refusal to sponsor 
availability of transportation for students and partic- 
ipants attending World Youth Festival in Prague this 
summer. To my knowledge the participants have no 


special political affiliations. 


‘‘T lay that now before you and ask you whether that 
[Tr. 230] refreshes your recollection and ask you as to 
your participation in the incident? 


‘(The witness conferred with his counsel.) 


‘‘Mr. Miller. This is of a slightly special nature and 
I would like to make one comment about it. 

‘“Mr. Arens. Please do. 

‘‘Mr. Miller. It does refresh my recollection. 

‘‘Somebody wanted to do my play. I didn’t know 
who they were but I was always in favor of having 
my plays done. AsI recall, there was no money to send 
them over and I wanted to do what I could to have 
that play sent over. 

‘“‘This particular thing, I believe, was just in the 
normal course of an author’s life. I would have done 
it if they had wanted it to go to Australia, 
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‘“‘Mr. Arens. I respectfully suggest, :Mr. Chairman, 
that this document be marked and appropriately iden- 
tified and incorporated by reference in the record. 

‘<The Chairman. It will be incorporated. 


| ‘(The document was marked ‘Exhibit No. 2’ and 
filed for the record.) 


| “*Mr. Arens. Did you in this year 1947 sign a 
istatement released by the Civil Rights Congress which, 
‘among other things, reads as follows: 


‘<The Communist Party is a legal American political 
‘(Tr. 231] party. We. see nothing in their program, 
record, or activities either in war or peace to justify 
the enactment of the repressive legislation now being 
urged upon the Congress in-an atmosphere of an organ- 
ized hysteria. 


“Do you have a recollection in April of 1947, under 
the auspices of the Civil Rights Congress, in partici- 
pating in the release of that : statement? 

‘‘Mr. Miller. Well, I wouldn’t say that I partici- 


pated in the release. 

‘‘Mr. Arens. Did you sign the statement? 

‘“Mr. Miller. Sir, I don "these things were coming 
across my desk. 

‘‘Mr. Arens. I lay before you the document now and 
' see if it refreshes your recollection. It is the Commu- 
nist Daily Worker of Wednesday, April 16,. 1947, 
indicating that 100 prominent Americans had issued 
this statement, including a person described here as 
Arthur Miller. I lay that before you and ask you if 
that refreshes your recollection. 

‘‘Mr. Miller. I see my name here. I will not deny 
I signed it.. I just don’t have any recollection of it. 

‘‘Mr. Arens. I respectfully suggest, Mr. Chairman, 
that this document be marked and appropriately identi- 
fied and incorporated in the record by reference. . 
[Tr. 232] ‘‘The Chairman. So ordered. 


“¢(The document was marked ‘Exhibit No. 3? and 
filed for the record.) _ 
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“‘Mr. Arens. Now I lay before you the Washington 
Post of Tuesday, May 20, 1947, the very year we are 
considering here. 

‘‘Mr. Miller. I beg your pardon, sir. I wish to 
establish one fact. You say the year that we are now 
considering ? 

‘Mr. Arens. We are considering the year. 1947. 

“‘Mr. Miller. I realize that you are doing that but 
I have stated twice now and I want to make myself 
clear that the Youth Board statement was referring to 
that issue which was the last application of mine, which 
was denied, and the oath there. © 

‘Mr. Arens. Since you took issue with me on that, 
let me read to you a statement which you made before 
the Youth Board pinpointing it specifically : 


‘‘My only point here is that these things have been 
a public record, I mentioned, a year and a half, but 
actually I received my first passport in 1946 and the 
same holds true on that passport. 


‘‘Do you recall making that statement before the 
Youth Board when there was a declination respecting 
your alleged fitness or unfitness to participate in [Tr. 
233] that work? 


‘<(The witness conferred: with his counsel.) 


‘‘Mr.-Miller. I would have to see the context of 
that statement. 

‘‘Mr. Arens. Would you kindly look at it?’ 

‘‘Mr. Chairman, I respectfully suggest that the 
record show that the transcript which he is now ex- 
amining was supplied to this committee as a verbatim 
' transcript by the Youth Board pursuant to a subpena 
which was issued on the board by the committee. 

“‘The Chairman: All right. 

‘Mr. Miller. What I was referring to here was 
the question of being under the discipline of any Com- 
munist movement. I think that was the issue in the 
whole debate here. 

‘‘Mr. Arens.. That is correct. 
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‘‘Mr. Miller. I said I was not under the discipline 
of the Communist Party. 

‘‘Mr. Arens. You had not been in 1946 and 1947 
and the years prior to the time you had the contro- 
versy with the Youth Board? 

‘‘Mr. Miller. That I was not under anyone’s disci- 
pline. 

‘Mr. Arens. Yes. 

[Tr. 234] ‘‘Mr. Miller. I was not implying there 

that I had never signed any petition or been involved, 

_ as you are indicating here; that was what what I was 
saying. 

_ **Mr, Arens. Would you kindly look at an advertise- 

_ ment appearing in the Washington Post of May 1947, 

~ ‘Rob Communists of Their Rights?—Then Yours Go 

Out the Window, Too.’ 

“Tt is an advertisement protesting the flagrant viola- 
tion, punitive measures directed against the Communist 
Party, and signed by a number of persons including 
one Arthur Miller, identified as a playwright. 

‘‘T ask you if you have a recollection of lending your 
name to that cause or movement? 

‘Mr. Miller. Isee my name here. I would not deny 
that I might have signed it. 

‘‘Mr. Arens. I respectfully epee that this docu- 
ment be marked and appropriately identified and in- 
corporated by reference in the record. 

‘<The Chairman. Let it be marked. 


‘(The document was marked ‘Exhibit No. 4’ and 
filed for the record.) 


‘‘Mr. Arens. In 1947, were you cognizant of the pro- 
ceedings then pending in this country against [Tr. 235] 
a Communist agent known as Gerhart Hisler? 

‘‘Mr. Miller. I remember reading about him. 

‘‘Mr. Arens. Did you sign a statement in protest 
of the prosecution of Gerhart Eisler? 

‘“Mr. Miller. I don’t recall that, sir. 

‘‘Mr. Arens.. I lay before you now a press release 
of 1947 of the Civil Rights Congress protesting the 
shameful persecution of the German anti-Fascist 
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refugee, Gerhart Hisler, signed by a number of persons, 
including a person identified as Arthur Miller, play- 
wright. 

‘“‘T ask you if that refreshes your recollection. 

‘‘Mr. Miller. I recall this. I would like to say, 
though, that I did sign a lot of things in those days. 

‘“‘The Chairman. Wait a minute. 

‘‘Did you sign that or is that a press release? 

‘‘Mr. Miller. Oh, no—— 

‘Mr. Arens. That is a press release, Mr. Chairman, 
indicating the names of people who signed it. He has 
now identified it, or at least admitted his signature to 
the press release. 

‘Mr. Miller. I am not denying being the sponsor of 
many of these things. 

‘‘Mr. Arens. I lay before you a passport applica- 
tion—— 

[Tr. 236] ‘‘Mr. Miller. At the present time I would 
not be doing it; that is all. That is the only point I 
want to make: 

‘‘Mr. Arens. We will go on up into the years in 
chronological order. We want to stick with 1947 now 
and then we will move up a little later. 

‘‘Now I lay before you the passport application of 
a person where the signature appears, Samuel Lipzen, 
but the photograph is that of Gerhart Bisler. 

‘‘Did you know that the time you signed that state- 
ment protesting the persecution of Gerhart Hisler that 
he was a top-ranking agent of the Kremlin in this 
country, and-that, among other things for which he 
was being pursued by our Government was passport 
fraud? 3 , 

‘‘Mr. Miller. Sir, I would have had no knowledge 
of that, and in those days I would not have had the 
mood of investigating these things at all. I tell you 
quite frankly this suited the mood that I was in, and 
I would never have gone to any trouble about investi- 
gating that kind of thing in relation to a cause. 

‘Mr. Arens. Did you participate in a statement 
issued by the Civil Rights Congress with reference 
to Hisler? 
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‘‘The hysterical atmosphere contrived around the 
case indicates that this incident involving a [Tr. 237] 
German Communist kept here against his will is 
intended as the initial phase of a sweeping attack upon 
the entire labor and progressive movement in the 
United States. 

‘‘Do you recall issuing a statement in conjunction 
with others under the auspices of the Civil Rights 
Congress in 1947 bearing on this case? 

‘Mr. Miller. I would like to make another point, 

and that is—— 
_ Mr. Arens. Answer, first of all, whether or not you 
have a recollection. 

‘‘Mr. Miller. I don’t recall it. 

‘“‘Mr. Arens. Look at this exhibit here and see 
whether or not it helps refresh your recollection? 

‘‘Mr. Miller. My point is simple. 

‘‘Mr. Arens. First tell us whether or not this 
refreshes your recollection, whether or not you recall 
participating in the issuance of that statement, and 
then go on with your statement. 

‘‘Mr. Miller. I do not recall participating in it. I 
do not deny I may have doneit. Ido not have a memory 
of these things. It is 10 years ago. 

‘‘T would just like to make this simple point, and 
that is that I would have had no knowledge of the 
details here, and they would not have been of [Tr. 238] 
great interest to me at the time. I was acting not as 
an investigator or as a lawyer, as someone who would 
_ be careful to any great degree about what he was 
supporting providing that it met the mood of the time 

that I was living in. 

“Mr. Arens. We will get into that proposition a little 
later. I want to know whether or not you can tell us 
whether you have a recollection. — 

‘Mr. Miller. I do not. 

‘“‘Mr. Arens. I respectfully suggest that this. be 
marked as an exhibit and appropriately identified and 
incorporated by reference in the record. 

‘‘The Chairman. Mark it a part of the record. 
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‘‘(The document was marked ‘Exhibit No. 5’ and 
filed for the record.) 


‘‘Mr. Arens. Did you, during this period which we 
have been discussing, we are beginning in 1947 and 
coming on right up, did you during this period know 
a man by the name of Millard Lampell? 

‘‘Mr. Miller. I did; yes. 

‘‘Mr. Arens. Did Millard Lampell, to your knowl- 
edge, recollection, solicit you to participate in a move- 
ment called Veterans Against Discrimination of the 
Civil Rights Congress? 

‘‘Mr. Miller. I would not recall that, sir. I [Tr. 239] 
don’t remember that. 

‘‘Mr. Arens. Do you recall Millard Lampell enlist- 
ing you to join in the movement to attack the House 
Committee on Un-American Activities? 

‘Mr. Miller. No, sir. 


‘‘Mr. Arens. Do you recall an attack on the House 
Committee on Un-American Activities in which you 
were a participant? 

“*Mr. Miller. I would say that in all probability 
I had supported criticism of the Un-American Activi- 
ties Committee. 

‘‘Mr. Arens. Would you want to give us a little bit 
clearer characterization of what you mean by the word 
‘criticism’ of the House Committee on Un-American 
Activities? 

‘‘Mr. Miller. I probably would have signed state- 
ments opposing the committee. 

‘‘Mr. Arens. Did you sign statements or lend your 
name, prestige and influence toward a movement to 
abolish the Committee on Un-American Activities? 

‘¢Mr. Miller. I have no memory of that. 

‘‘Mr. Arens. I lay before you now a photostatic 
copy of a letter on the letterhead of the Veterans 
- Against Discrimination of Civil Rights Congress, Mil- 
lard Lampell, chairman, who, as the record reflects, 
[Tr. 240] has been identified as a hard-core Com- 
munist, which says: 
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‘The Un-American Committee can and must be 
abolished. 

‘‘Among others, the sponsors include the name of 
one Arthur Miller. I ask you whether or not that re- 
freshes your recollection as to any of your activities? 

‘‘Mr. Miller: My connection with this organization 
was, well, I might as well answer your question. 

“‘T would say, yes. 


‘‘Mr. Arens. Mr. Chairman, I suggest that this be 
marked and appropriately identified and incorporated 
by reference in the record. 

‘The Chairman. It will be marked. 


‘¢(The document was marked ‘Exhibit No. 6’ and 
filed for the record.) 


‘‘Mr. Arens. Now I lay before you a copy of an an- 
'nouncement of a mobilization, a rally, mobilized 
against the House Un-American Activities Committee, 
held under the auspices of the Civil Rights Congress, 
_ in which 1, 2, 3, 6 people are to speak at Manhattan 
' Center in New York City, 3 of whom have been publicly 
identified as Communist agents, including on this list 
of people who are to speak at this rally to [Tr. 241] 
_ destroy the House Committee on Un-American Activi- 
ties, one Arthur Miller. 

“‘T ask you whether or not you are the Arthur Miller 
' and whether or not you have a recollection of partici- 
pating in that rally? 

‘‘Mr. Miller. I am not clear whether I was a speaker 
or not. 

‘‘Mr. Arens. The advertisement would so indicate; 
would it not? 

‘‘Mr. Miller. Well, I have found that more than once 
there was a slight use of license, so to speak, and I 
found myself listed as a speaker many times, or several 
times at least. I recall people saying to me that I had 
made a speech somewhere some weeks ago and I would 
say, ‘Where?’ I had been a sponsor of something but 
I had not made a speech. 
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‘JT don’t recall making that speech. It is quite prob- 
able that I supported it. 

‘‘Mr. Arens: I respectfully suggest that the docu- 
ment be marked, appropriately identified, and incorpo- 
rated by reference. 

‘<The Chairman. It may be marked. 

‘‘(The document was marked ‘Exhibit No. 7’ and 
filed for the record.) 

‘‘Mr. Doyle. May I ask what year that is, Counsel? 
[Tr. 242] ‘‘Mr. Arens. 1947. 

‘‘Mr. Kearney. Mr. Miller, on the use of your name 
on these various organizations that held rallies where 
your name is listed as a speaker, did you ever make 
any protest against the use of your name? 

‘‘Mr.. Miller. I would occasionally; yes. I would try 
to find whoever was responsible, which was not always 
easy. It was always after the fact, of course, and 
there was no way for me to redress the thing. I did 
make remonstrances. 

‘‘Mr. Arens. Did you remonstrate the use of your 
name appearing in the public print in connection with 
a public caravan to come to Washington to protest the 
hearings by the House Un-American Activities Com- 
mittee in which they were exposing Communists in 
Hollywood? 

‘Mr. Miller: No; I would not have protested that. 
I was supporting that. 

‘“‘Mr. Arens. Did you participate in the caravan? 

““Mr. Miller. No; I did not. 

‘‘Mr. Arens. Do you recall participating in a move- 
ment to defend Howard Fast? 

‘‘Mr. Miller. If I can see the material? 

‘“‘Mr. Arens. I lay before you now a photostatic 
copy of a dodger of a protest meeting for Howard Fast 
‘and other victims’ of the House Committee on 
(Tr. 243] Un-American Activities, signed by approxi- 
mately a dozen people that are called to action here, 
including a person listed as Arthur Miller, and ask 
you whether or not you are the Authur Miller? 
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‘‘Mr. Miller. Yes, and I would like to be permitted 
to make one comment. 

‘‘Mr. Arens. We would be very glad to have you 
do so. 

‘Mr. Miller. That was my opinion at the time. It 
did reflect my opinion that in my experience I know 
really very little about anything except my work and 
my field, and it seemed to me that the then prevalent, 
rather ceaseless investigating of artists was creating 

a pall of apprehension and fear among all kinds of 
people.’’ 


Mr. Hitz: Excuse me. Let me interrupt you. Are you 
familiar with what information the Committee then had 
concerning the activities of Mr. Fast in subversive move- 
ments, if any? 

The Witness: Yes. It was the information of the Com- 
mittee that Howard Fast was a hard-core member of the 
Communist conspiracy. 

Mr. Hitz: A Communist Party member? 

The Witness: Yes, sir. 

Mr. Hitz: Continue, please, sir. 

[Tr. 244] The Witness: 


‘‘The Chairman. But did you know that those very 
artists were the chief source of supply for the funds 
that were used by the Communists in the United 
States? Did you know that when you were defending 
these people that they were the people who contributed 
thousands of dollars monthly in order to assist in the 
organization of labor unions that were Communist- 
dominated? 

*<Did you know that? 

‘Mr. Miller: Mr. Walter, I will tell youn—— 

‘‘The Chairman. Or did you not care? 

‘‘Mr. Miller. Quite frankly, that was not the con- 
sideration in my mind. The consideration in my mind 
was that, as far as I could see, there was a distinct pall 
of apprehension and fear. People were being put into 
a state of great apprehension, and they were—— 
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‘<The Chairman. Apprehension of what, Mr. Miller? 

‘‘Mr. Miller. Well, in some cases just punishment 
and in some cases unjust punishment. 

‘The Chairman. Do you know of any artist who was 
prosecuted as a result of any information obtained 
from these hearings who was not a member of the 
Communist apparatus? 

[Tr. 245] ‘‘Mr. Miller. Quite frankly, sir, that 
wouldn’t have been the issue in my mind, if you are 
asking me to tell you the truth. 

‘<The Chairman. You are talking about the issue in 
your mind and, in view of the fact that you have raised 
this question repeatedly about your mood, your mind, 
may I ask you if you changed your mind since the 
revelations concerning Mr. Stalin have been made? 

‘“‘Mr. Miller. My mind was, I have been in—let me 
put it this way: 

‘‘T suppose that a year has not gone by that I have 
not altered my opinions or beliefs or approach to life, 
and long before that I had shifted my views as to my 
relations or my attitude toward Marxism and toward 
communism. 

‘<The Chairman. When did you change your views 
about Marxism? 

‘‘Mr. Miller. This is not—I was not a Saul of Tarsus 
walking down a road and struck by a bright light. It 
was a slow process that occurred over years of really 
through my own work and through my own efforts to 
understand myself and what I was trying to do in the 
world. 

‘‘The Chairman. This is very interesting to me, 
because within the last few hours there came to my 
[Tr. 246] office a very prominent lawyer, who told me 
of a number of performers who had invoked the fifth 
amendment, and they did it largely because they did 
not want to be placed in the position of being informer, 
but he said that there now has come to them an appre- 
ciation that the greatest informer in the world is the 
man who now speaks for the Communists, namely, Mr. 
Khrushchev. It was’a very interesting thing, and he 
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said that six of these performers now want to come 
before our committee and testify, people who invoked 
the fifth amendment. 

‘‘Mr. Arens. Mr. Miller, this mood that you are 
talking about to defend people in the arts did not strike 
you apparently in 1945 with reference to Ezra Pound, 
did it? 

‘“Mr. Miller. I was very troubled by Ezra Pound’s 
condition and to this day I think it is a tragic fact, and 
I could not tell you right now in any cogent way what 
I think should have been done with Ezra Pound. My 
instinctive feeling is that he should have been let alone. 

‘*Mr. Arens. You must have changed your mind then 
since 1945, did you not? 

‘“Mr. Miller. I probably did; yes. 

‘““Mr. Arens. Let us clear the record. Who was 
[Tr. 247] Ezra Pound? 

_ “Mr. Miller. Who is Ezra Pound? 

‘‘Mr. Arens. Who was he? 

‘‘Mr. Miller. Ezra Pound is one of the great pocts 
of this century. 

‘‘Mr. Arens. And you, in effect, said in that state- 
ment which appeared in New Masses that he ought to 
be shot, did you not? 

‘*Mr. Miller. I don’t recall such a statement. 

‘““Mr. Arens. Well, let me read it to you. 

‘“‘Mr. Miller. By the way, you didn’t permit me to 
finish my statement. 

‘Mr. Arens. I beg your pardon; go right ahead. 

‘‘Mr. Miller. It happened one night I had bought a 
new radio during the war and I had a shortwave set 
and I turned on the shortwave and there was a voice 

_ which I had never heard but which spoke perfectly 
good American advocating the destruction of the 
- Jewish people and justifying the cremation of Jews, 
and I was quite astonished because it was such a com- 
mon American accent and I waited to the end, and it 
was being broadcast from Italy, and it was Ezra 
Pound. 

‘‘T think I can be forgiven for feeling slightly per- 
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turbed about this man but I will say now, despite 
[Tr. 248] that, it is a difficult and hard issue to settle 
and I think it’s a tragic one and sometimes there are 
no easy answers. 

‘‘Mr. Arens. Ezra Pound was a poet who, during the 
war, was issuing statements and was writing plays and 
issuing poems which were anti-Communist and which 
were against the interests at that time of the United 
States of America. 

‘“‘Ts that not the essence of what he did? He was a 
propagandist, a writer; was he not? 

‘‘Mr. Miller. Excuse me, sir. I had never had any 
knowledge of Ezra Pound’s views at all, quite frankly, 
until I heard that broadcast, and I realized that this 
man was a Mussolini propagandist who was broadcast- 
ing from the Rome radio. 

‘Mr. Arens. That was in 1945? 

‘‘Mr. Miller. Yes. 

‘‘Mr. Arens. Before your sympathies were aroused 
to defend the artists, poets, and playwrights who were 
being brought before this committee? Now, is that not 
correct as a matter of chronology? 

‘‘Mr. Miller. Whether that was before; yes. 

‘“‘Mr. Arens. Did you not write in New Masses, in 
effect, criticizing those who would defend Ezra Pound 
on the same basis that you defended the [Tr. 249] 
Hollywood Ten? 

‘‘Mr. Miller. I would like to see the statement, if I 
may. 

‘‘Mr. Arens. I would like to show it to you, and I 
would like to read for the record some of the state- 
ments: ‘Arthur Miller, writing for the New Masses,’ 
which of course has been identified as the Communist 
publication repeatedly. Perhaps I had better read a 
good deal of it here so there will be no indication of 
taking anything out of context. 

‘‘Mr. Miller. I trust you. 

‘‘Mr. Arens. Now, with that background, and you 
correct me if make a misrepresentation, Ezra Pound in 
1945 was writing poems, plays, radio addresses which 
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were anti-Communist and which were against the in- 
terest of this country, the United States of America, 
was he not? 
‘‘Mr. Miller. There was also a war going on. 
‘Mr. Arens. That is correct. 
‘‘Here is Arthur Miller’s statement in 1945: 


‘In the belief that Ezra Pound’s trial for treason is 
of high importance to the future direction of American 
letters, and poetry in particular, I should like to offer 
my commentary on the reaction of five points and a 
critic to the Pound ease in the [Tr. 250] newspaper PM 
' of Sunday, November 25. The majority of the reactions 
are alarming. 
_**All six agree that Pound’s contribution to literature 
was of the highest order. With this no man can argue. 
‘‘Tf I may be pardoned some nonpoetical language, 
the boys are cutting the baloney pretty thick. Shapiro 
' ought to know that Pound is not accused of not ‘revers- 
- ing his beliefs’ but of aiding and abetting the enemy by 
broadcasting propaganda calculated to undermine the 
American will to fight fascism. And Mr. Aiken ought to 
know by now that Pound did not betray himself to ‘man 
in the abstract’ but to Mussolini whose victims are, to 
_ be sure, now buried and abstract, but who was a most 
real, most unpoetical type of fellow. 


‘<The article winds up: 


‘*In conclusion, may I say that without much effort 
one could find a thousand poets and writers who under- 
stand not only why Pound was dangerous and treason- 
ous, but why he will be even more so if released. Ina 
world where humanism must conquer lest humanity be 
destroyed, literature must nurture the conscience of 
man. A greater calamity cannot befall the art than that 
Ezra Pound the Mussolini [Tr. 251] mouthpiece, should 
be welcomed back as an arbiter of American letters, an 
eventuality not to be dismissed if the court adopts the 
sentiments of these four poets. 
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‘‘T lay that article now before you appearing in the 
New Masses, and ask you whether or not you are the 
person who wrote that article in 1945 protesting the 
position of those who would excuse Ezra Pound be- 
cause he was a poet and an artist? 

‘*Mr. Miller. Mr. Arens. I would like to make several 
points here which I think are of great importance. 

‘‘Hzra Pound was a—in the first place, this was a 
time of war. He was literally and in every conceivable 
way a traitor and there was no question about it, I don’t 
think, in anybody’s mind. I would not now say that I 
share all these sentiments by any means. This is a long 
time ago. I don’t think I would be quite as virulent 
about it now. 

‘*T, however, can understand quite easily how I could 
have felt this way. I felt this man threatened me per- 
sonally. [amaJew. He was for burning Jews and you 
will have to pardon my excitement at the time if that 
was the situation. 

‘‘Mr. Arens. I want this record to show that [Tr. 
252] I am not undertaking by this question to defend 
Ezra Pound; I am only pointing out by this exhibit 
what would appear to be, absent any explanation, an 
inconsistency at least. 


‘‘(Representative Jackson entered the hearing 
room.) 


‘*Mr. Kearney. Pound was convicted as a traitor and 
served time? 
‘‘Mr. Arens. As were the 12 Communists. 


‘‘Mr. Jackson. May I ask him a question? 

‘“‘The Chairman. All right. 

‘‘Mr. Jackson. I would like, in view of the witness’s 
strong words of denunciation of Mr. Pound for his ex- 
pressions of anti-Semitism and his understandable re- 
sentment of them, did you ever subsequently and par- 
ticularly since the denunciation in the Soviet Union of 
Stalin, ever make a public statement denouncing the 
shocking evidence of anti-Semitism in the Soviet 
Union? 
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‘‘Mr. Miller. I am sorry to say that there was none. 
I am sorry to say something worse, that I was not 
shocked. This last stuff has been no great shock to me. 
I have had intimate evidence from a man I know who 
had a brother in the Soviet Union and who was, as I 
remember it, the editor or writer for some literary 
magazine there and who this man [Tr. 253] told me, I 
can’t remember now because it’s possible 3 years ago, 
4 years ago, he had completely dropped out of sight and 
was no longer responding to any mail. They were two 
brothers. 

‘«This fellow told me that he thought that he had been 
the victim of purely anti-Semitic things. 

‘Now I have ceased these kinds of statements, as I 
said, which were befitting the frame of mind I was in. 
I ceased issuing statements right and left except when 
I am personally involved because I found I was being 
tangled in stuff that I was really not prepared to 
defend 100 per cent, and I am ashamed to say that I 
should have and I did feel I was not completely ig- 
-norant of this. It isn’t a matter of Khrushchev. I knew 
this before Khrushchev. 

‘‘Mr. Arens. Did you know it in 1952 when you signed 
'a statement in defense of the 12 Communist traitors 
who were convicted in Foley Square in New York City? 

‘“‘Mr. Miller. That I would make a differentiation 
about, quite frankly. This is a question which verges 
on, I don’t know under what law this prosecution took 
place. 

‘“‘Mr. Arens. Under the Smith law, conspiring to 
overthrow the Government of the United States by 
[Tr. 254] force and violence. That is part of the Inter- 
national Cominform apparatus. 

‘“Mr. Miller. Iam opposed to the Smith Act and Iam 
still opposed to anyone being penalized for advocating 
anything. I say that because of a very simple reason. 

‘‘T don’t believe that in the history of letters there 
are many great books or great plays that don’t advo- 
cate. That doesn’t mean that a man is a propagandist. 
It is in the nature of life and it is in the nature of 
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literature that the passions of an author congeal around 
issues. 

‘You can go from war and peace through all the 
great novels of time and they are all advocating some- 
thing. Therefore, when I heard that the United States 
Government wanted to pass a law against the advocacy 
without any overt action, I was alarmed because I am 
not here defending Communists, I am here defending 
the right of an author to advocate, to write. 

‘Mr. Scherer. Even to advocate the overthrow of 
this Government by force and violence? 

‘‘Mr. Miller. I am now speaking, sir, of creative 
literature. These are risks and balances of risks. 

‘“‘The Chairman. We will have a recess of about 
[Tr. 255] 5 minutes. 


‘*(A short recess was taken with the following com- 
mittee members present: Representatives Walter, 
Doyle, Willis, Kearney, Jackson and Scherer.) 


(Representative Velde entered the hearing room.) 


‘““The Chairman. The committee will be in order. 
Proceed. 3 

‘Mr. Scherer. Mr. Chairman, I was asking the wit- 
ness a question which I would like to pursue. 

‘“Witness, counsel asked you about your protesting 
the prosecution of the 12 Communists in Foley Square, 
and you said that you had protested that prosecution 
and, in explanation of that action on your part, you said, 
‘I am opposed to the prosecution of any one for advo- 
cating anything.’ Do you recall that you made that 
statement? 

‘‘Mr. Miller. Yes. 

‘‘Mr. Scherer. You understood, did you not, that the 
12 Communists were prosecuted for advocating, teach- 
ing and urging the overthrow of this Government by 
force and violence through unlawful means? Now, my 
question is, do you mean that you would be opposed to 
the prosecution of anyone today for advocating the 
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overthrowing of this Government by force and vio- 
lence? I cannot draw any other conclusion. 

(Tr. 256] ‘‘Mr. Miller. Mr. Scherer, there is an- 
other conclusion which I would like to speak on for 
just one moment. The Smith Act, as I understood it 
and as I understand it now, does lay penalties upon 
advocacy. 

‘‘Mr. Scherer. Upon what? 

‘‘Mr. Miller. Upon advocacy of beliefs or opinions, 
and so forth. What I felt strongly about then—— 

‘‘Mr. Scherer. Not opinions. It does not lay any 
upon opinions. 

‘“Mr. Miller. I am not that close to the text of it, 
but my understanding of it is that advocacy is penal- 
ized or can be under this law. Now, my interest, as 
I tell you, is possibly too selfish, but without it I can’t 
operate and neither can literature in this country, and 
I don’t think anybody can question that. 

‘‘Mr. Scherer. I am not asking you about advocacy 
generally. 

_ “Mr. Miller. Yes, sir; but, sir, I understand your 
point. 

‘‘Mr. Scherer. I do not understand yours. 

“‘Mr. Miller. I was trying to make it clear, sir. My 
point is simply that, if there is a [Tr. 257] penalty 
upon advocacy, what my protest was about was that 
idea taking hold so that people could say depending 
upon the ideas ruling the society at any particular 
time would depend the liberty of advocacy of any par- 
ticular idea at any time. 

‘‘In other words, if advocacy of itself becomes a 
crime, in my opinion, or can be penalized without 
‘overt action, we are smack in the middle of literature 
and I don’t see how it can be avoided. That is my 
opinion. That is, where I can understand yours, I 
ask you to understand mine. 

‘“Mr. Scherer. We are not talking about literature. 
These 12 Communists were on trial for advocating the 
‘violent overthrow of this Government by force and 
violence. 
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‘‘Does your theory or your belief carry so far as 
for you to sit here today and say that you are op- 
posed to prosecution of anyone who today would ad- 
vocate, teach, and urge the overthrow of this Gov- 
ernment by force and violence, limiting it to that? 
Let us leave literature out of that. 

‘‘Mr. Miller. You see, you are limiting it to that. 

‘‘Let me put it quite simply. If a man were [Tr. 
258] outside this building and telling people to come 
in and storm this building and blow it up or something 
of that sort, I would say ‘Call out the troops’. There 
is no question in my mind about that. That is ad- 
vocacy, but in the Smith Act, as I understand it, it is 
applicable and can be applied, given a sufficient public 
backing, to literature. 

‘‘Now, in my opinion, that cannot be equated with 
the freedom of literature without which we will be 
back in a situation where people as in the Soviet 
Union and as in Nazi Germany have not got the right 
to advocate. 

‘‘Mr. Scherer. Let us go into literature. Let me ask 
you, do you believe that today a Communist who is a 
poet should have the right to advocate the overthrow 
of this Government by force and violence in his litera- 
ture, in poetry or in newspapers or anything else? 


‘*(The witness confers with his counsel.) 


“‘Mr. Miller. I tell you frankly, sir, I think if you 
are talking about a poem I would say that a man 
should have the right to write a poem just about any- 
thing. 

‘“‘Mr. Scherer. All right. 

[Tr. 259] ‘*‘Mr. Jackson. Let me ask one question. 
Then I understand your position is that freedom in 
literature is absolute? 

‘‘Mr. Miller. Well, I recognize that these things, 
sir, are not; the absolutes are not absolute. 

‘‘Mr. Jackson. My interpretation of your position 
is that it is absolute-that a writer must have, in order 
to express his heart, absolute freedom of action? 
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‘‘Mr. Miller. That would be the most desirable 
state of affairs, I say; yes. 

‘Mr. Scherer. Even to the extent of advocating 
the violent overthrow of the Government of the United 
States at this time? 

‘‘Mr. Miller. Frankly, sir, I have never read such 
a book. 

‘*Mr. Scherer. I did not say you have read it. I 
am asking you what your opinion is with reference to 
it. 

‘‘Mr. Miller. I think a work of art—my point is 
very simple. I think that, once you start to cut away, 
there is a certain commonsense in mankind which 
makes these limits automatic. There are risks which 
are balanced. The [Tr. 260] Constitution is full of 
those risks. We have rights, which, if they are vio- 
lated, are rather used in an irresponsible way, can do 
damage. Yet they are there and the commonsense of 
the people of the United States has kept this in sort 
of a balance. I would prefer any day to say, ‘Yes, 
there should be no limit upon the literary freedom,’ 
than to say ‘You can go up this far and no further,’ 
because then you are getting into an area where peo- 
ple are going to say, ‘I think that this goes over the 
line,’ and then you are in an area where there is no 
limit to the censorship that can take place. 

‘*Mr. Scherer. Do you consider those things that 
you have written in the New Masses as an exercise 
of your literary rights? 

‘‘Mr. Miller. Sir, I never advocated the overthrow 
of the United States Government. I want that per- 
fectly clear. 

‘‘Mr. Scherer. I did not say vou did. I want to 
get what you consider literature. 

‘“‘Mr. Miller. I didn’t advocate that. I wouldn’t 
call it especially an exercise in freedom. It was sim- 
ply an effusion of mind. It didn’t require a mandate 
to do it. The Masses [Tr. 261] was widely circulated. 
Writers were writing for it. Some of the greatest 
writers today have written for the New Masses. 

‘‘Mr. Scherer. Then you believe that we should 
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allow the Communists in this country to start actually 
physical violence in the overthrow of this Govern- 
ment before they are prosecuted? 

‘‘Mr. Miller. No, sir. You are importing. 

‘‘Mr. Scherer. I cannot draw any other conclusion 
from what you said. 

‘‘Mr. Miller. You fail to draw a line between ad- 
vocacy and essence. Our law is based upon acts, not 
thought. How do we know? Anybody in this room 
might have thoughts of various kinds that could be 
prosecuted if they were carried into action, but that 
is an entirely different story. 

‘‘Mr. Velde. May I say something here? As you 
sit in this room in your present mood, are you op- 
posed to the Smith Act? Would you advocate its 
repeal? 

‘‘Mr. Miller. Sir, I have not got the Smith Act in 
front of me. I could tell you my sentiment as it re- 
lates to the Smith Act. J take responsibility for 
that opinion. In other words, I am opposed to the 
laying down of any limits upon [Tr. 262] the free- 
dom of literature, and I am opposed to it because I 
think that that way lies a kind of repression of litera- 
ture which is disastrous. 

“‘In the Soviet Union there has been nothing writ- 
ten of any value in 25 years. You cannot lay down 
those limits and expect that they will just go that far. 

‘“‘Mr. Velde. I understand. In my opinion, you 
have a perfect right to advocate the repeal of the 
Smith Act if you want to. 

‘‘Mr. Miller. I am just making one mitigation. I 
don’t know the Smith Act well enough for me to 
sit here under oath and say that I am opposed to 
every single word in it. I couldn’t do that because 
I don’t believe I have ever read the thing. All I know 
is that that provision, according to the widest publi- 
cation of the press, is in it, and I would be opposed 
to that provision. 

‘‘Mr. Velde. In any event, Mr. Miller, you have 
not had a change of heart since 1947, during the trial 
of the 12 Communists? 
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‘‘Mr. Miller. In relation to censorship, I have al- 
ways had the same opinion. 

‘‘Mr. Scherer. This is not censorship. 

‘“‘Mr. Miller. Perhaps I used the word closely, 
[Tr. 263] but in relation to the limitation of the 
artist’s right in society, I am opposed to it. 

‘‘Mr. Scherer. All of us believe in freedom. 

‘Mr. Kearney. You are putting the artist and liter- 
ature in a preferred class. 

‘“‘Mr. Miller. I thought we were going to get to 
this and it places me in a slightly impossible position, 
and I would be lying to you if I said that I didn’t 
think the artist was, to a certain degree, in a special 
class. The reason is quite simple and maybe absurd 
but, if you are asking me what I think, I will tell you. 

‘“Mr. Jackson. One brief question. 

‘‘The Chairman. Let him finish that question. 

‘‘Mr. Miller. I would like to answer Mr. Kearney. 

‘‘Mr. Jackson. Very well, sir. 

‘‘Mr. Miller. Most of us are occupied most of the 
_ day in earning a living in one way or another. The 
artist is a peculiar man in one respect. Therefore, 
he has got a peculiar mandate in the history of civiliza- 
_ tion from people, and that is he has a mandate not 
only in his literature but in the way he behaves and 
the way he lives. 

‘‘Mr. Scherer. He has special rights? 


[Tr. 264] ‘‘Mr. Kearney. Please. 

‘‘Mr. Miller. I am not speaking of rights. 

‘““Mr. Kearney. I would like to have the question 
I asked answered. 

‘“‘The Chairman. He is trying to answer. 

‘‘Mr. Kearney. There are interruptions. 

‘“Mr. Miller. The artist is inclined to use certain 
rights more than other people because of the nature 
of his work. 

‘Most of us may have an opinion. We sit once or 
twice a week or we may have a view of life which 
on a rare occasion we have time to speak of. That 
is the artist’s line of work. That is what he does 
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all day long and, consequently, he is particularly sen- 
sitive to its limitations. 

‘‘Mr. Kearney. In other words, your thought as 
I get it is that the artist lives in a different world 
from anyone else. 

‘‘Mr. Miller. No, he doesn’t, but there is a conflict 

I admit. I think there is an old conflict that goes 
back to Socrates between the man who is involved with 
ideal things and the man who has the terrible respon- 
sibility of keeping things going as they are and pro- 
tecting the state and keeping an army and getting 
people fed. 
[Tr. 265] ‘‘Mr. Arens. Now, Mr. Miller, in June of 
1947, did you participate in a call of cultural leaders 
for a bill of rights conference to be held in the Henry 
Hudson Hotel in New York City? 


‘‘The witness confers with his counsel.) 


‘‘Mr. Arens. Do you recall participating in that call 
for the conference? 

‘“‘Mr. Miller. I beg your pardon, sir. I was just 
talking. 

‘‘Mr. Arens. Did you in 1949 in June participate 
in a call for a conference on civil liberties, civil rights, 
to be held in the Henry Hudson Hotel in New York 
City? 

‘‘Mr. Miller. What year was this? 

‘‘Mr. Arens. 1949. 

‘‘Mr. Miller. Could I see that? 

‘‘Mr. Arens. Yes, I lay before you this call to con- 
ference which, among other things, charges the FBI 
with being peeping Toms and using paid informers and 
going into every lodge, home, church, political meeting, 
and labor organization; something has to be done about 
it so you have a call to conference in New York City 
in 1949. Do you recall that (handed)? The name 
Arthur [Tr. 266] Miller appears there as one of those 
who is attacking the FBI. 

‘“‘Mr. Miller. I wouldn’t deny having done this. 








‘Mr. Arens. Do you recall attending the conference? 

‘*Mr. Miller. I don’t believe I did, sir. 

‘“‘Mr. Arens. At the conference, according to the 
New York Times, there was a resolution introduced 
for the purpose of defending all the victims of the 
Smith Act about which we have been talking, but the 
' conference decided it would not defend all the victims 
of the Smith Act; it would not defend the Trotskyites. 

‘¢ According to this article, Paul Robeson, who was 
there, said: 


“In speaking for denial of civil liberties to the Social- 
_ ist Workers Party, Mr. Robeson asked the conference, 
- ‘Would you give civil rights to the Ku Klux Klan?’ 

“¢ No,’ chorused the delegates. 

‘< ‘These men are the allies of fascism who want to 
destroy the new democracies of the world,’ the singer 
shouted. ‘Let’s not get confused. They are the en- 
emies of the working [Tr. 267] class.’ 

‘‘ According to this article in the New York Times, 
— July 18, 1949, this civil rights conference in which you 
participated in setting up, or to which you lent your 
name, would deny civil liberties to the Trotskyites 
although they would give them to Communists. 

‘‘To you recall the position of the Civil Rights Con- 
gress as reported by the New York Times in 1949? 

““Mr. Miller. Irecall. I would say that I would have 
signed this but I would add now that, first of all, it was 
not my speech you just quoted. It was someone else’s. 

‘“‘Mr. Arens. I understand. I just asked you whether 
or not you were there. 

‘“Mr. Miller. I would have to say as well that this did 
not represent my view then. 

‘‘Mr. Arens. Did you protest this position? 

‘Mr. Miller. Well, I didn’t protest here, but I was 
very put out that anyone who had been prosecuted in 
that sort of way should not be defended. 


‘‘Mr. Arens. Were you present at the session? 


‘‘Mr. Miller. I don’t believe so, sir. I [Tr. 268] 
don’t believe I was there. 
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‘‘Mr. Arens. Did you remonstrate with the leader- 
ship of this Civil Rights Congress? 

‘Mr. Miller. I did not know about this position at 
the time because it was a general lapse of interest in 
what was going on, but I would say the degree of 
responsibility that is implied in my signing that thing, 
and IJ think it was wrong. I think that the Trotskyites 
or anybody else who suffered the penalties of a law 
should be defended regardless of opinion if he is 
brought up for prosecution under that law. 

‘‘Mr. Arens. Did you learn of the position of this 
Civil Rights Congress that civil rights are for every- 
body, including the Communists, but not for Trotsky- 
ites? Did you learn of it at any time before I just read 
it to you? 

‘‘Mr. Miller. I couldn’t recall that. I think I have 
set forth my position on that. 

‘‘Mr. Arens. Did you learn of the attacks by the 
Civil Rights Congress on the Federal Bureau of Inves- 
tigation as fascism, American style? 

‘Mr. Miller. I don’t recall anything of [Tr. 269] 
that kind. 

‘‘Mr. Arens. Now, did you know a man by the name 
of Kazan? 

‘Mr. Miller. I did. 

‘“‘Mr. Arens. What was your relationship with Mr. 
Kazan? 

‘“‘Mr. Miller. He was the director of two of my 
plays. 

‘‘Mr. Arens. And was he subsequently exposed as a 
Communist? 

‘*Mr. Miller. I believe so; yes. 

‘Mr. Arens. And did he subsequently testify and 
admit that he had beer..a Communist and identified 
before an agency of his Government people whom he 
had known as a members of the conspiracy? 

‘‘Mr. Miller. Yes. | 

‘‘Mr. Arens. And did you then in 1953 criticize Mr. 
Kazan as a renegade intellectual? 


‘‘Mr. Miller. No. 
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‘‘Mr.:Arens. As an informer? 

‘‘Mr. Miller. No. 

‘‘Mr. Arens. Did you protest the position of Kazan 
when he testified before his Government and said, in 
effect, he had been [Tr. 270] a Communist, and identi- 
fied people as Communists? 

‘‘Mr. Miller. I have never made the statement about 
Elia Kazan’s testimony in my life. 

‘‘Mr. Arens. Did you at any time to any person level 
a criticism at Kazan because of his testimony before a 
committee of his Government in which he identified * 
people as Communists? _ 

‘Mr. Miller. I discussed Kazan’s testimony, or not 
his testimony. I didn’t know what his testimony was 
exactly, but I have discussed him with 1 or 2 people 
in my life. 

‘“‘Mr. Arens. Just answer the question. After 
Kazan had been your producer, worked with you in 
your plays and came down to Washington and testified 
before a congressional committee, ‘Yes, I have been a 
Communist. Yes, I identify so and so and so and so as 
people who were in the conspiracy with me,’ did you 
criticize him for that position? Did you break with 
him? 

‘‘Mr. Miller. Are you asking me whether I broke 
with him? Is that the question? 

‘‘Mr. Arens. The question is pretty clear, I believe. -) 
[Tr. 271] What was your position with reference to 
Kazan after he testified before a congressional com- 
mittee? 


‘‘Mr. Miller. You are putting two things together. * 

‘‘Mr. Arens. Take them one by one, any way you 
want to. 

‘‘Mr. Miller. The fact is I broke with him, although 
that word is not descriptive of my act. . 

‘‘Mr. Arens. We will use the word ‘disassociate’, “ 
then. 

‘‘Mr. Miller. I am not at all certain that Mr. Kazan 
would have directed my next play in any case. I am ot. 
not one to go about in the streets proclaiming my 

> 
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private business, and the public or whoever is in- 
terested would not know that perhaps other elements 
had come into this situation which have absolutely no 
political interest, and I would venture to say have no 
interest for this committee. The fact is that he did not 
direct any more of my plays. It may be in the future 
he will. I have said that in the New York Post, I be- 
lieve. I believe I said that. I hesitate to take the brunt 
of this kind of characterization, so to speak, not really 
[Tr. 272] for political reasons but because there are 
private reasons involved here which I don’t believe are 
of interest here. 

‘‘Mr. Doyle. Mr. Chairman, may I interrupt? I do 
not think we should take the time of this committee to 
have this witness put in a position where he tells about 
his private business. 

‘‘The Chairman. Well, of course not. He is volun- 
teering this statement. 

‘‘Mr. Doyle. I do not think we should let him volun- 
teer these confidential matters of his business and pro- 
fession. They are not a concern of this committee. 

‘The Chairman. That is right. 

‘Mr. Doyle. I object to that procedure. I do not 
think we have any business leaving this witness in that 
position. 

‘<The Chairman. There is no disposition to do that. 

‘‘Mr. Doyle. Let us stop it then and go to the issue. 

‘‘The Chairman. All right. 

‘¢ Answer the question. 

‘‘Mr. Arens. The question is, Did you [Tr. 273] 
attack Kazan because he broke with the Communist 
Party and testified before a congressional committee? 

‘‘Mr. Miller. I stated earlier, sir, that I have never 
attacked Kazan. I will stand on that. That is it. 

‘“‘Mr. Arens. That is the answer, then. Did you 
join with others in protesting the enactment of the 
Internal Security Act in 1950? 

‘<Mr. Miller. I don’t even remember what the act was, 
to tell you the truth, and I am not prepared to deny or 
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affirm it. You will have to show it tome. If it seems 

familiar, I will identify it. 

| “Mr, Arens. Were you an initiating sponsor of an 
emergency defense conference held in New York City 

'in 1952 for the purpose of protesting the enforcement 
of the Internal Security Act? 

‘‘Mr. Miller. I have no recollection of it whatever. 

‘‘Mr. Arens. Now, do you recall in 1948 the proposed 
visit of the Red Dean of Canterbury to the United 
States and any participation you [Tr. 274] may have 
had as a part of the welcoming committee? 

‘Mr. Miller. Are you asking me whether I did that? 

‘‘Mr. Arens. Yes, sir. Do you recall it? Do you 
have a recollection of it? 

‘‘Mr. Miller. I don’t, but I probably did it. That is 
my answer. 

‘‘Mr. Arens. Were you a member of the National 
Council of Arts, Sciences, and Professions? 

‘“Mr. Miller. Yes. 

‘‘Mr. Arens. Did you know at the time that you were 
a member of this of its Communist control and leader- 
ship? 

‘‘Mr. Miller. Well, I suspected that the Communists 
were in control of it. I couldn’t say that I knew it. 

‘*Mr. Arens. Excuse me. Did you protest at any 
time the control of the organization by the Communist 
Party? 

‘‘Mr. Miller. In itself as such, no, but I did have actu- 
ally no contact with these people excepting as I was 
_ being circulated for my name and various things and 
my participation in the [Tr. 275] Waldorf Peace Con- 
ference. Beyond that I don’t recall having any busi- 
- ness with them. I would have from time to time 
perhaps taken issue on some particular thing with some 
_ person or other, but I wouldn’t have lodged a formal 
protest. I didn’t lodge a formal protest. 

‘‘Mr. Arens. Did you lend your name as a sponsor 
| of the peace parleys of the World Congress for Peace 

held in Paris? 
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‘‘Mr. Miller. I don’t believe that that is accurate. 
It is the only one that I actually believe I had nothing 
to do with. 

‘‘Mr. Arens. I lay before you now a photostatic copy 
of that organization World Congress for Peace to be 
held in Paris. Among the sponsors listed there is a 
person by the name of Arthur Miller. I ask you 
whether or not you have a recollection of that (hand- 
ing)? 

‘‘Mr. Miller. The reason that I doubt this—I am not 
willing to swear that this is not so, but the reason 
that makes me doubt it is that while I have supported 
such causes without question, whenever the issues got 
—and there were several times which I can’t pinpoint 
now, but I just vaguely remember where something was 
going to be [fol. 276] carried into the international 
sphere, I would like to make the point that there I was 
loath and I think here is no case that I would say I 
was ready to support criticism of this country abroad. 
I want to just amplify that for 1 second. It is very 
important to me because it does make a difference to 
me. This is involved in this because it is an interna- 
tional thing and it is usable in Europe. 

‘‘After the denial of my passport by the State De- 
partment, I was literally besieged by foreign news- 
papers. Many of them, as far as I know they were 
all from non-Communist and most of them in the coun- 
try I know little about, France. They were from the 
rightist press and from the center press. They were 
after me to the point where I had to go to my home in 
Roxbury and hide out there because they wanted me 
to carry out a fight about this in the European press 
against the United States, and I refused to do it and 
I refused to do it for a good reason, and that is that, 
whatever I may have supported and however it looks, 
I do draw a line between criticism of the United States 
in the United States and before foreigners. 

[Tr. 277] ‘‘The Chairman. Do I understand that rep- 
resentatives of the foreign press—— 


‘¢Mr. Miller. In New York. 
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‘<The Chairman. In New York tried to prevail upon 
you to attack your Government for publicity purposes 
in the nations they came from? 

‘‘Mr. Miller. Sir? 

‘<The Chairman. Are those people still employed in 
this country? 

‘Mr. Miller. I wouldn’t know. I would have no way 
of knowing. The statement is slightly extreme, sir, 
as compared to the facts. I don’t think it needs me 
to say that the passport denial business is widely pub- 
licized in Europe, and many of these people feel dis- 
abled in the face of the Communist mockery of democra- 
tic institutions when they try to defend this, and many 
of them feel, I am sure, that it is an unwise policy in 
many cases, especially someone—not only in my case, 
but I think there was a question of a visa for Graham 
Greene once. 

‘‘The Chairman. I am talking about a particular 

thing because I think that those people ought not to 
be permitted to work in this country. 
[Tr.278] *‘Mr. Miller. I am just telling you what I 
know. That is that they were eager, as a matter of 
fact the brunt of their tone and of their method of 
talking to me on the telephone was to aggravate this 
thing into an international issue of sorts, and I refused 
to do it because I don’t believe, in other words, that 
anybody in Europe has got anything to teach us much 
in that regard, and it was a dishonest thing, it would 
have been a dishonest thing for me to have done. I 
felt very deeply about it. I felt very hurt about it 
because I believe I am a good representative of this 
country abroad and my plays are shown everywhere 
where there is a theater abroad. 

‘*Mr. Arens. Do you have that position with respect 
to Red China? 


‘‘Mr. Miller. What position? 
‘‘Mr. Arens. The position that you did not want to 


participate in anything affecting international rela- 
tions. 





259 


‘‘Mr. Miller. No. In the last few years I would not 
participate in anything that was a Communist front of 
any kind. 

‘‘Mr. Arens. Did you participate in a movement to 
embrace Red China by this country? 

[Tr. 279] ‘‘Mr. Miller. I recall nothing of the kind. 

‘‘Mr. Arens. I lay before you a photostatic copy of 
a document called Far East Spotlight for Friendship 
with New China, calling for friendship cargoes to New 
China, a launching dinner; and the sponsors of the 
dinner or those who sent personal messages of sup- 
port included one Arthur Miller. I ask you if that 
refreshes your recollection (handed). 

‘‘Mr. Miller. This was, as it says here, ‘The China 
Welfare Appeal, a new relief drive to aid the Chinese 
people.’ 

‘“‘Tt was headed up by Madame Sun Yat-sen, widow 
of the founder of the Chinese Republic. My recollec- 
tion of this would be that, on the basis of its relief 
which is not what I was talking about a moment ago 
at all, | would have supported it. 

‘‘Mr. Velde. What was the date of that? 

‘‘Mr. Arens. May 1949. 

‘‘Did you support the China Welfare Appeal in the 
propaganda statement which they issued over the coun- 
try: 

‘“Not only has the export of medical supplies from 

the United States been made subject to [Tr. 280] bur- 

densome restrictions and procedures, but a virtual 
embargo has been placed on all shipments to China. 

The history of such restrictions shows that they did 

not begin with recent events in Korea. 


“*T lay before you a photostatic copy of a letter on 
the letter head of the China Welfare Appeal, and ask 
you whether or not, although your name appears here 
on the letterhead, you lent yourself knowingly to that 
cause and movement? 

“‘Mr. Miller. You say my name does appear on the 
letter? 
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‘‘Mr. Arens. This is the reverse page. It had to 
be photostated on both sides. The name of Arthur 
Miller appears there (handed). 

‘‘Mr. Miller. It is the China Welfare Appeal. As 
I recall, there was a need for medicines and penicillin, 
et cetera, which they weren’t permitted to buy or some- 
thing of that sort. I did support this. 

‘‘Mr. Arens. Did you also support the Joint Anti- 
Fascist Refugee Committee in the Spanish Refugee Ap- 
peal for which funds were solicited and transmitted to 
the Communists in Spain in [Tr. 281] 1949, and again 
in 1951? 

‘‘Mr. Miller. This is not in mitigation of these other 
things. I think the Spanish case is quite different, how- 
ever. I have always been, since my student days, in 
the thirties, a partisan of Republican Spain. I am 
quite proud of it. I am not at all ashamed. I think 
a democracy was destroyed there. I would have carried 
through pretty generally my feelings of the thirties 
into the forties, as regards the Spanish Civil War 
refugees. : , 

‘‘Mr. Arens. Now, do you recall, in view of your ob- 
servations respecting your plays being played abroad, 
coauthoring a play Listen My Children? 

‘‘Mr. Miller. Coauthoring a play? 

‘‘Mr. Arens. Yes, sir. 

‘‘Mr. Miller. No, I don’t. 

‘‘Mr. Arens. Or do you recall authoring a play 
Listen My Children? 7 

‘‘Mr. Miller. What year would this have been? 

‘‘Mr. Arens. 1939. 

‘‘Mr. Miller. 1939? 

'**Mr. Arens. Yes, sir; with Norman Rosten? 
[Tr. 282] ‘‘Mr. Miller. Oh, yes. Yes, I do. 

‘‘Mr. Arens. I lay before you now an original docu- 
ment in handwriting which we procured from the Li- 
brary of Congress as the document there for the pur- 
pose of copyright. Could you tell us whether or not 
| that is your handwriting, or Rosten’s handwriting of 
this play which was there for copyrighting? 
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‘“‘Mr. Miller. It isn’t mine. 

‘‘Mr. Arens. Did you coauthor with Rosten this play? 

‘‘Mr. Miller. I did. 

‘‘Mr. Arens. I would like to read you part of this 
play. 

‘‘Mr. Miller. I beg your pardon, sir. 

‘‘Mr. Arens. Yes? 

‘‘Mr. Miller. My recollection is clear now. I wrote 
a sketch about when I had been relief in—well, when 
I got out of college. It was not long after. . 


‘‘Mr: Doyle. What year was that that you got out 


of college? 


‘‘Mr. Miller. I graduated in June of 1938. 

‘‘Mr. Doyle. 1938? 

‘Mr. Miller. And I subsequently got on to (Tr. 283] 
the Federal writers, Federal theater project, and I 
wrote a farcical sort of a play about standing and wait- 
ing in a relief office, and that was, I think, what you are 
referring to. It was a one-act sketch which was later 
amplified. Nothing ever came of it, I am glad to say. 

‘‘Mr. Arens. Did you know that Normal Rosten was 
a Communist when you collaborated with him in the 
play Listen My Children? 

‘*Mr. Miller. I wouldn’t know anything about that. 

‘‘Mr. Arens. In 1936 he was publicly identified in 
the Daily Worker as a member of the Young Commu- 
nist League. 

‘¢Mr. Miller. I wouldn’t make a comment about that. 
I wouldn’t know anything about it. I would be inclined 
strongly to say that it wasn’t true. 

‘Mr. Arens. Let me lay before you a photostatic 
copy of the Communist Daily Worker of December 10, 
1936, a public proclamation. 

‘“Mr. Miller. I can’t prove as to whether he was a 
Communist or not. It is impossible. 

‘‘Mr. Arens. I asked if you knew. If you do not 
know, that is the answer. 

[Tr. 284] ‘‘Mr. Miller. By the way, I would a 
that that doesn’t mean he was a Communist, does it? 
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‘‘Mr. Arens. If he was a member of the Young 
Communist League? 

‘‘Mr. Miller. I am just asking a question. 

‘‘Mr. Arens. Did Listen My Children pertain to 
‘congressional investigating committees? 

‘‘Mr. Miller. If it did, then it is not what I am talking 
‘about. What I am talking about is another thing. This 
is a long time ago. 

‘Mr. Arens. Let me read: 


‘‘Curtain slowly opens. The committee members 
are engaged in activity of an extraordinary variety, 
amid an equally extraordinary environment. Profuse 
flag bunting over the walls. There are several -huge 
clocks ticking ominously. Also a metronome which is 
continually being adjusted for tempo change. 

‘‘Secretary, at desk, pounds typewriter and, as alarm 
clock rings, she feeds the committeemen Sa of 
castor oil. see 
— **In center of room, in rocker, sits a man. He is 
securely tied to chair, with a gag in his month and a 
bandage tied over his mouth. Water, coming from a 
pipe near ceiling, trickles [Tr. 285] on his head. Near- 
by is a charcoal stove holding branding irons. . Two 
bloodhounds are tied in the corner of room. 

‘“Was that the play that you coauthored with Norman 
Rosten? Is that an accurate description of the play 
Listen My Children? 

‘‘Mr. Miller. I would say that I find it amusing. 


I don’t see what is so horrific about that. I think: 


it is a farce.. I-don’t think anybody would take it 
seriously that way. 

‘*The Chairman. It is a little corny. 

‘‘Mr. Miller. I was not, by the way, the author of 
that scene. I am saying this out of a kind of profes- 
sional jealousy of my own writing. - 

‘‘Mr. Arens. Was it-likewise just a little farce, 
your play, You’re Next, by Arthur Miller, attacking 
the House Committee on Un-American Activities? 

“*Mr. Miller. No, that would have been quite serious. 

‘‘Mr. Arens. Did you know that the play, You’re 
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Next, by Arthur Miller, attacking congressional investi- 
gating committees, was reproduced by the Communist 
Party? : 

‘‘Mr, Miller. No, I have no knowledge of it. 
[Tr.286] ‘‘Mr. Arens. I lay before you now a 
photostatic copy of the Communist Daily Worker of 
New York, Wednesday, June 18, 1947: 

‘“‘New York State Communist Party Building Con- 
gress—program—ineluding You’re Next, by Arthur 
Miller. | 

‘‘Mr. Miller. Sir, you can’t tax me with that. 

‘Mr. Arens. I ask you only whether or not you knew 
it, sir. : 

‘‘Mr. Miller. I did-not know it, and I say that you 
can’t tax me with that. My plays have gone all over 
the world by all kinds of people, including the Spanish 
Government theater, where Death of a Salesman has 
run longer than any modern play in history. I take 
no more responsibility for who plays my plays than 
General Motors can take for who rides in their Chevro- 
lets. It is impossible. You can’t do that. I am nota 
policeman to say you can do this or not. Plays are 
produced and people produce them. - 

‘Mr. Scherer. Before the Communist Party would 
use such a play it: had to follow the Communist line? 

‘<Mr.-Miller. Nothing in my life was ever [Tr. 287] 
written to follow a line. I will go into that if you ‘will. 

‘Mr. Arens. In view of your observations respect- 
ing your plays abroad, did you donate the rights of 
your play All My Sons to the Polish League in Poland? 

‘Mr. Miler. Polish League of what? 

‘Mr. Arens. League of Women in Poland, in 1947, 
September. ; 

‘*Mr. Miller. I don’t remember it, but I will tell 
you this: you can’t get any money out of Poland and 
you can’t get any money: out of Russia and you can’t 
get any money out of any place onthe other side of the 
Iron: Curtain... It is quite possible—I have no recol- 
lection, of it at all—that they simply took the royalties 
that were probably not. even there and applied them 
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to this fund. I have no communication, to my knowl- 
edge, from anybody. 

‘‘Mr. Doyle. May I ask whether there is an identifica- 
_ tion of that, that the Polish League of Women is a 
Communist organization? 

‘“‘Mr. Arens. Yes, sir; a branch of the Congress of 
_ American Women. I should like, if you- please, sir, if 
it would refresh your recollection, [Tr. 288] to read 
you an article appearing in the Daily Worker, Septem- 

ber 29, 1947. 

_ *Mr. Miller. You say the Congress of American 

Women. Yes, they asked me to do this on the basis 
of a relief drive that they were having for the Polish 

children. 
| **Mr, Arens. Then you have a recollection of donat- 

ing the royalties of your play? 

‘“‘Mr. Miller. I just said so, sir. 

‘“‘Mr. Arens. Now, I believe you alluded a few 
moments ago to your play the Crucible, is that correct? 

‘‘Mr. Miller. Crucible. 

‘‘Mr. Arens. Yes, sir. 

‘‘Mr. Miller. Yes. 

‘‘Mr. Arens. Are you cognizant of the fact that your 
play the Crucible with respect to witch hunts in 1692 
was the case history of a series of articles in the Com- 
munist press drawing parallels to the investigations of 
| Communists and other subversives by congressional 
committees? 

“Mr. Miller. I think that was true in more than the 
Communist press. I think it was true in the non- 
Communist press, too. The eee is [Tr. 289] 
inevitable, sir. 

‘“‘Mr. Arens. What have been your activities or 
associations with Howard Fast? 

‘‘Mr. Miller. In what respect? 

‘“‘Mr. Arens. Do you know him? 

‘‘Mr. Miller. I have met him. 

‘““Mr. Arens. How long do you know him? 

‘Mr. Miller. I don’t know how to describe that. 

‘‘Mr. Arens. Well, have you collaborated with him? 
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‘“‘Mr, Miller. Collaborated with him? 

‘‘Mr. Arens. Yes, sir 

‘Mr. Miller. No, sir. 

‘‘Mr. Arens. Are you cognizant of the promotion 
of yourself by Howard Fast? 

“‘Mr. Miller. No. 

‘‘Mr. Arens. I lay before you a copy of the Com- 
munist Daily Worker of November 8, 1955, ‘I Propose 
Arthur Miller as the American Dramatist of the Day, 
by Howard Fast.’ Were you cognizant of his pro- 
motion of yourself as the dramatist of the day? 

‘‘Mr. Miller. Let me may one thing about that sort 
of thing. The appreciation of dramatic [Tr. 290] 
values by people who have behind them an attachment, 
a remorseless attachment to the political line, is of no 
import to me. I don’t believe it when they are against 
me and I don’t believe it when they are for me. In| 
this case I take no compliment out of this for one 
simple reason. That is, it happens that the Crucible, 
which, by the way, I began thinking about in 1938 and 
which they now say was written about the Rosenbergs 
about whom I had not heard when I started to write 
this play, it happened that the line in that play co- 
incided at that moment. I have another example of that 
to which I will go into. This is-not literary or dramatic 
criticism. This is a political article. You are taxing me 
with what he says. Now, the next play, as with Death 
of a Salesman which they called ‘A decadent piece 
of trash,’ in the Daily Worker, they were against it.. 
I am not going to guide myself by what they think or 
don’t think. From time to time I am sure Howard 
Fast or similar critics of plays have praised or blamed. 
one or another of a hundred writers, all of whom 
you can’t tax with that criticism. It isn’t fair. 

‘‘Mr. Arens. Now, your present application [Tr. 
291] for a passport pending in the Department of 
State is for the purpose of traveling to England, is the 
correct? 

“Mr. Miller. To England, yes. 

‘‘Mr. Arens. - What is the objective? 
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‘‘Mr. Miller. The objective is double. I have a 
production which is in the talking stage in England 


of A View From the Bridge, and I will be there to be 


with the woman who will then be my wife. That is my 
aim. 

‘‘Mr. Arens. Have you had difficulty in connection 
with your play A View From the Bridge in its pre- 
sentation in England? 

‘‘Mr. Miller. It has not got that far. I have had 
the censor in England giving us a little trouble, yes, 
but that is general. A lot of American plays have that 
difficulty. 

‘‘Mr. Arens. Do you know a person by the name 


of Sue Warren? 


‘¢Mr. Miller. I couldn’t recall at this moment. 

‘‘Mr. Arens. Do you know or have you known a 
person by the name of Arnaud D’Ussean, 
D-’-U-s-s-e-a-u? 

‘“Mr. Miller. I have met him. 
[Tr.292] ‘‘Mr. Arens. What has been the nature 


of your activity in connection with Arnaud D’Usseau? 


‘‘Mr. Miller. Just what is the point? 
‘“‘Mr. Arens. Have you been in any Communist 
Party sessions with Arnaud D’Usseau? 

‘‘Mr. Miller. I was present at meetings of Com- 
munist Party writers in 1947, about 5 or 6 meetings. 
‘‘Mr. Arens. Where were those meeting held? 

‘<Mr. Miller. They were held in someone’s apart- 
ment. E don’t know whose it was. 

‘“‘Mr. Arens. Were those closed party meetings? 

“‘Mr. Miller. IE wouldn’t be able to tell you that. 

‘Mr. Arens. Was anyone there who, to your knowl- 
edge, was not a Communist? 

“‘Mr. Miller. I wouldn’t know that. 

‘““Mr. Arens. Have you ever made application for 
membership in the Communist Party? 

‘Mr. Miller. In 1939 I believe it was or in 1940 
I went to attend a Marxist study course in the vacant 
store open to the street in my neighborhood in Brook- 
lyn. I there signed some form or another. 
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‘Mr. Arens. That was-an application. for [Tr. 293] 
membership in the Communist Party, was it not? 

‘*Mr. Miller. I would not say that. I am here to 
tell you what I know. 

‘*Mr. Arens. Tell us what you know. 

‘‘Mr. Miller. This is now 16 years ago. That is 
half a lifetime away. I don’t recall and I haven’t - 
been able to recall and, if I could, I would tell you 
the exact nature of that application. I understood 
then that this was to be, as I have said, a study course. 
I was there for about 3 or 4 times perhaps. It was 
of no interest to me and I didn’t return. 

‘‘Mr. Arens. Who invited you to attend? 

‘*Mr. Miller. I wouldn’t remember. It was a long 
time ago. 

“‘Mr. Arens. Tell us, if you please, sir, about these 
meetings with the Communist Party writers which you 
said you attended in New York City. 

‘Mr. Miller. I was by then a well-known writer. 
I had written All My Sons, and a novel Focus, and a 
book of Reportage about Ernie Pyle and my work 
with him on attempting to make the picture The Story 
of GI Joe. I did the research for that, so that by 
that time I was quite well [Tr. 294] known, and I 
attended these meetings in order to locate my ideas 
in relation to Marxism because I had been assailed 
for years by all kinds of interpretations of what com- 
munism was, what Marxism was, and I went there 
to discover where I stood finally and completely, and 
I listened and said very little, I think, the 4 or 5 times. 

‘“‘Mr. Arens. Could I just interject this question 
so. that we have: it in the proper chroneleey? What 
occasioned your presence?’ Ram 


The Court: I think the witness has been using his voice 
for a period in excess of an hour and it is only fair to 
him that we give him a little respite although we are ap- 
parently reaching the close of the printed testimony which 
he is reading, but in fairness to the witness we will take 
a brief recess at this time. ~ 

The Witness: Thank you. -: 
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(Thereupon there was a recess following which this 
then occurred :) oe 


The Court: The witness may ee” with the reading. 
The Witness: (continuing :) 


‘‘Mr. Arens. Could I just interject this question 
so that we have it in the proper chronology? What 
occasioned your presence? [Tr. 295] Who invited you 
there? 

‘‘Mr. Miller. I couldn’t tell you. I don’t know.. 

‘‘Mr. Arens. Can you tell us who was there when 
you walked into the room?”’’ 


Mr. Hitz: Excuse me, sir. That is Count 1, your Honor. 
Go ahead. 
The Court: Yes. The question just read is the question 
set forth in Count 1 of the indictment. Proceed. 
The Witness: (continuing :) 


‘‘Mr. Miller. Mr. Chairman, I understand the phi- 
losophy behind this question and I want you to under- 
stand mine. 

‘“When I say this I want you to understand that I 
am not protecting the Communists or the Communist 
Party. I am trying to and I will protect my sense 

‘of myself. I could not use the name of another per- 
son and bring trouble on him. These were writers, 
poets, as far as I could see, and the life of a writer, 
despite what it sometimes seems, is pretty tough. I 
wouldn’t make it any tougher for anybody. I ask you 
not to ask me that question. 

‘‘(The witness confers with his counsel.) 

| [Tr. 296] ‘‘I will tell you anything about myself, as 
I have. 

‘‘Mr. Arens. These were Communist Party meet- 
ings; were they not? 

‘‘Mr. Miller. I will be perfectly frank with you 
in anything relating to my activities. I take the re- 
sponsibility for everything I have ever done, but I 
cannot take responsibility for another human being. 

‘‘Mr. Arens. This record shows, does it not, Mr. 

Miller, that these were Communist Party meetings? 
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‘<(The witness confers with his counsel.) 

‘‘Mr. Arens. Is that correct? 

“‘Mr. Miller. I understood them to be Communist 
writers who were meeting regularly. 

‘Mr. Arens. Mr. Chairman, I respectfully suggest 
that the witness be ordered and directed to answer 
the question as to who it was that he saw at these 
meetings. 

‘Mr. Jackson. May I say that moral scruples, how- 
ever laudable, do not constitute legal reason for refus- 
ing to answer the question. I certainly endorse the 
request for direction. 

‘“‘The Chairman. You are directed to answer [Tr. 
297] the question, Mr. Miller. 

‘Mr. Miller. May I confer with my attorney for 
a moment? 

‘¢(The witness confers with his counsel.) 

‘‘Mr. Miller. Mr. Walter, could I ask you to post- 
pone this question until the testimony is completed 
and you can gage for yourself? 

‘“‘The Chairman. Of course, you can do that, but 
I understand this is about the end of the hearing. 

‘‘Mr. Arens. This is about the end of the hearing. 
We have only a few more questions. The record re- 
flects that this witness has identified these meetings 
as the meetings of the Communist writers. 

‘‘In the jurisdiction of this committee he has been 
requested to tell this committee who were in attend- 
ance at these meetings. 

‘‘Mr. Doyle. If I understand the record, tke record 
shows that he answered that he did not know)vhether 
there were any non-Communists there, or not. I think 
the record so shows. 

‘‘Mr. Miller. I would like to add, sir, to complete 
this picture, that I decided in the course of these meet- . 
ings that I had finally to [Tr. 298] find out what my |, 
views really were in relation to theirs, and I decided 
that I would write a paper in which, for the first time 
in my life, I would set forth my views on art, on the 
relation of art to politics, on the relation of the artist 
to politics, which are subjects that are very important 
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to me, and I did so and I read this paper to the group 
‘and I discovered, as I read it and certainly by the time 
I had finished with it, that I had no real basis in 
common either philosophically or, most important to 
me, as a dramatist. I can’t make it too weighty a 
thing to tell you that the most important thing to 
‘me in the world is my work, and I was resolved that, 
if I found that I was in fact a Marxist, I would de- 
‘clare it; and that, if I did not, I would not declare it 
and I would say that I was not; and I wrote a paper 
and I would like to give you the brunt of it so that 
you may know me. 

‘““The Chairman. Have you got the paper? 

‘“‘Mr. Miller. I am sorry, sir. I think it is the 
best essay I ever wrote, and I have never been able 
to find it in the last 2 or 3 years. I wish I could. I 

would publish it, as I recall it, because it meant so 
much to me. It was this: [Tr. 299] That great art 
like science attempts to see the present remorselessly 
and truthfully; that, if Marxism is what it claims to be, 
a science of society, that it must be devoted to the 
objective facts more than all the philosophies that it 
attacks as being untruthful; therefore, the first job 
of a Marxist writer is to tell the truth, and, if the 
truth is opposed to what he thinks it ought to be, 
he must still tell it because that is the stretching and 
the straining that every science and every art that is 
worth its salt must go through. 

‘‘T found that there was a dumb silence because 
it seemed not only that it was non-Marxist, which 
it was, but that it was a perfectly idealistic position, 
namely, that first of all the artist is capable of seeing 
the facts and, secondly, what are you going to do 
- when you see the facts and they are really opposed 
to the line? The real Marxist writer has to turn those 
' facts around to fit that line. I could never do that. 
I have not done it. 

‘‘T want to raise another point here. I wrote a play 
called All My Sons which was attacked as a Commu- 
nist play. This is an example of something [Tr. 300] 
you raised just a little while earlier about the use of 
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my play in the Communist meeting, of a different 
sketch that I had written. I started that play when 
the war was on. The Communist line during the war 
was that capitalists were the salt of the earth just 
like workers, that there would never be a strike again, 
that we were going to go hand in hand down the road in 
the future. I wrote my play called All My Sons in the 
midst of this period, and you probably aren’t familiar 
with it—maybe you are—that the story is the story of 
an airplane manufacturer, an airplane parts manufac- 
turer who sends out faulty parts to the Air Force. 

‘‘Therefore, what happened was that the war ended 
before I could get the play produced. The play was 
produced. The Communist line changed back to an at- 
tack on capitalists and here I am being praised by 
the Communist press as having written a perfectly fine 
Communist play. Had the play opened when it was 
supposed to have opened; that is, if I could have sold 
it that fast, it would have been attacked as an anti- 
Communist play. 

‘<The same thing has happened with Salesman. [Tr. 
301] Death of a Salesman in New York was con- 
demned by the Communist press. 

‘<The Chairman. Mr. Miller, what has this to do—— 

‘‘Mr. Miller. I am trying to elucidate my position 
on the relation of art. 

‘‘Mr. Arens. Was Arnaud D’Usseau chairman? 

‘‘Mr. Scherer. Just a minute. Mr. Chairman, may 
I interrupt? 

‘‘The Chairman. Yes. 

‘Mr. Scherer. There is a question before the wit- 
ness; namely, to give the names of those individuals 
who were present at this Communist Party meeting 
of Communist writers. There is a direction on the 
part of the chairman to answer that question. 

‘‘Now, so that the record may be clear, I think we 
should say to the witness—Witness, would you listen? 


‘‘Mr. Miller. Yes. 


‘Mr. Scherer. We do not accept the reasons you 
gave for refusing to answer the question and that it is 
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the opinion of the committee that, if you do not an- 
swer the question, that you are placing yourself in 
contempt. 

{Tr. 302] ‘‘(The witness confers with his counsel.) 


‘‘Mr. Scherer. That is an admonition that this com- 
mittee must give you in compliance with the decisions 
of the Supreme Court. 

‘‘Now, Mr. Chairman, I ask that you again direct the 
witness to answer the question. 

‘<The Chairman. He has been directed to answer the 
question and he gave us an answer that we just do not 
accept. 

‘“‘Mr. Arens. Was Arnaud D’Usseau chairman of 
this meeting of Communist Party writers which took 
place in 1947 at which you were in attendance?’’ 


Mr. Hitz: Excuse me. That is Count 2. 
The Court: Yes. That question forms the basis of Count 2. 
The Witness: (continuing :) 
_ “Mr. Miller. All I can say, sir, is that my conscience 
will not permit me to use the name of another person. 

‘(The witness confers with his counsel.) 

‘‘Mr. Miller. And that my counsel advises me that 

there is no relevance between this question and the 
question of whether I should have a passport or there 
should be passport legislation in 1956. 
[Tr. 303] ‘‘Mr. Arens. Mr. Chairman, I respectfully 
suggest that the witness be ordered and directed to 
answer the question as to whether or not Arnaud 
D’Usseau—A-r-n-a-u-d. The last name is D-’-U-s-s-e-a-u 
—was chairman of the meeting of the Communist Party 
writers in New York City in 1947 at which you were in 
attendance. 

‘““The Chairman. You are directed to answer the 
question. 

‘‘Mr. Miller. I have given you my answer, sir. 

‘Mr. Arens. I ask you now, sir, whether or not Sue 
Warren was in attendance at this meeting of the Com- 
munist Party writers held in New York City in 1947? 
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‘‘Mr. Miller. I have given you my answer. 

‘‘Mr. Velde. Do you know Sue Warren? 

‘‘Mr. Jackson. Did you decline to answer the ques- 
tion? 


‘<(The witness confers with his counsel.) 


‘‘Mr. Miller. I tell you, sir, that I have given my 
answer. 

‘“Mr. Jackson. I am not satisfied with that. That is 
entirely too vague. What I want is a positive statement 
as to whether or not you will (Tr. 304] answer that 
question. 


‘*(The witness confers with his counsel.) 


‘‘Mr. Miller. Sir, I believe I have given you the 
answer that I must give. 

“The Chairman. Let us get that straight. As I 
understand, you decline to answer the question for the 
reason that you gave when you declined to answer the 
first question, or at least when you gave an answer that 


was not deemed acceptable; is that it? 

‘‘Mr. Miller. That is correct. 

‘‘Mr. Arens. Were you proposed for membership in 
the Stuyvesant Branch, 12th Assembly District, of the 
Communist Party by Sue Warren? 

‘Mr. Miller. To my knowledge—— 

‘‘Mr. Arens. In 1943? 

‘‘Mr. Miller. To my knowledge, I would not know 
that. I would have no knowledge of it. 

‘‘Mr. Arens. Have you made application for mem- 
bership in the Communist Party? 

‘‘Mr. Miller. I answered that question. 

“‘Mr. Arens. I put it to you as a fact and ask you to 
affirm or deny the fact that you did make application 
for membership in the Communist Party and that the 
number of your application is [Tr. 305] 23345. 

‘Mr. Miller. I would not affirm that. I have no 
memory of such a thing. 

‘‘Mr. Arens. Do you deny it? 
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‘‘Mr. Miller. I would deny it. 

‘‘Mr. Arens. Mr. Chairman, that will conclude the 
staff interrogation of this witness. 

‘<The Chairman. Are there any questions? 

‘‘Mr. Velde. I would just like one question. We men- 
tioned Norman Rosten a while ago, with whom you col- 
laborated in a play in 1938, I believe it was. Do you 
know where he is today? 

‘‘Mr. Miller. He is in New York City. 

‘‘Mr. Velde. Do you have any contacts with him at 
the present time? 

“‘Mr. Miller. Yes. 

‘‘Mr. Velde. Are you engaged in any business with 
him? 

‘<Mr. Miller. No; he is a writer. I know him. 

‘“Mr. Velde. That is all. 


‘*(Representative Donald L. Jackson withdrew from 
the hearing room at this point.) 


‘‘Mr. Doyle. I have one question. 

‘‘The Chairman. Mr. Doyle. 

[Tr. 306] ‘‘Mr. Doyle. I have no questions but I want 
to make this brief observation. With your recognized 
ability in your specialized field, based on your testi- 
mony here that I have heard, let me ask you one ques- 
tion. Why do you not direct some of that magnificent 
ability you have to fighting against well-known Com- 
munist subversive conspiracies in our country and in 
the world? Why do you not direct your magnificent 
talents to that, in part? I mean more positively? 

‘‘Mr. Miller. Yes; I understand what you mean. I 
think it would be a disaster and a calamity if the Com- 
munist Party ever took over this country. That is an 
opinion that has come to me not out of the blue sky but 
out of long thought. I tell you further that I have been 
trying for years now. I am not a fictionalist. I reflect 
what my heart tells me from the society around me. We 
are living in a time when there is great uncertainty in 
this country. It is not a Communist idea. You just 
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pick up a book review section and you will see every- 
body selling books on peace of mind because there isn’t 
any. 

‘‘T am trying to delve to the bottom of this and come 
up with a positive answer, and I have had [Tr. 307] to 
go to hell to meet the devil. You can’t know what the 
worst is until you have seen the worst, and it is not for 
me to make easy answers and to come forth before the 
American people and tell them everything is all right 
when I look in their eyes and I see them troubled. 

“‘T believe in democracy. I believe it is the only way 
for myself and for anybody that I care about; it is the 
only way to live; but my criticism, such as it has been, 
is not to be confused with a hatred. I love this country, 
I think, as much as any man, and it is because I see 
things that I think traduce certainly the values that 
have been in this country that I speak. I would like 
more than anything else in the world to make positive 
my plays, and I intend to do so before I finish. It has to 
be on the basis of reality. 

‘“‘The Chairman. Mr. Miller, I trust that you will 
raise your important voice in what must be apparent to 
you now as a conspiracy. I am frank to admit that I 
participated in some myself. I remember making a 
rather sizable contribution to this Anti-Fascist Com- 
mittee because they were moving Jews away from 
Germany, and I know that a [Tr. 308] great many 
other people did but, it is indeed significant that, in all 
of these causes in which you participated because of the 
persecution of the Jewish people you never moved to- 
ward the assistance of people who were being perse- 
cuted by the Communists. That, I think, is very un- 
fortunate. 

‘‘Mr. Miller. I think it is not only unfortunate. It 
was a great error. 

‘‘Mr. Kearney. Do you think—— 

‘‘Mr. Miller. Let me finish this. 


‘‘Mr. Kearney. Pardon me. 
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‘‘Mr. Miller. In the face of an overwhelming ideal it 
has been the common experience of mankind, both good 
people and bad people, that detail goes by the board and 
fades into the walls. I believe now in facts. I look at 
life as to see what is happening, and I have no line. I 
have no preconception. I am devoted to what is going 
on. The hardest thing to do is to tell what is going on. 
It is easy to talk about the past and future, but nobody 
knows what is happening now. 

‘‘Mr. Kearney. Do I get from your answer now that 

you consider yourself more or less of a dupe in joining 
these Communist organizations? 
[Tr. 309] ‘‘Mr. Miller. I wouldn’t say so because I 
was an adult. I wasn’t a child. I was looking for the 
world that would be perfect. I think it necessary that 
I do that if I were to develop myself as a writer. I am 
not ashamed of this. I accept my life. That is what I 
have done. I learned a great deal. 

‘“‘The Chairman. You have learned a great deal and 
made a greater contribution to what we think you now 
stand for than you realize, because, by the errors that 
you committed, you are serving a very loud note of 
warning to a lot of other people who might fall into 
what you did, quite obviously. 

‘<The committee is now adjourned.”’ 


The Court: As the Court stated at the opening of this 
afternoon’s session, the Court has commitments beginning 
at this very time which will consume the Court’s time the 
remainder of the day in matters of a judicial nature. 

Consequently, the court will stand adjourned until the 
regular reconvening time tomorrow morning. 


(Thereupon at 3:30 o’clock p.m. adjournment was had 
until 10 o’clock a.m., Thursday, May 16, 1957.) 
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[Tr.310] IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Criminal No. 164-57 
Unitep States or AMERICA, 


Vv. 


ArTHuR MILLER, DEFENDANT 


Washington, D. C. 
May 16, 1957. 


The above-entitled cause came on for further hearing 
before the Honorable CHartes F. McLavcuuin, United 
States District Judge, at 10:05 a. m. 

APPEARANCES: 


William E. Hitz, Assistant United States Attorney, 
Counsel for Government. 

Lloyd K. Garrison, Esq., New York, New York; Joseph L. 
Rauh, Jr., Esq., Washington, D. C., Counsel for Defendant. 


[Tr. 312] PROCEEDINGS 


The Court: Counsel may proceed. 
Mr. Hitz: Mr. Arens. 


Whereupon—RicHarp ARENS, resumed the stand and 
testified further as follows: 


Direct examination (Cont’d). 


By Mr. Hitz: 


Q. Mr. Arens, you stated yesterday that you believed 
that the State Department revised its application form so 
as to include what we may describe as a non-Communist 
affidavit, with certain particular questions in it, in January 
1956. 
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Have you made a check on the approximate date of the 
revision so as to include such a question? 

A. Yes, sir. 

Q. What is your information now as to when it was that 
the State Department put out the new form to include such 
a question? 

A. It was some few months after January 1956. 

Q. Was it after Mr. Miller’s application of May 17, 56? 

A. Yes, sir. 

Q. Now, at the time of Mr. Miller’s questioning on June 
21, did the Committee, to your knowledge, have informa- 
tion as to whether or not Mr. Miller’s application did 
indeed not include the question of him whether he had 
engaged in [Tr. 313] Communist activities? 

A. Yes; it was the information of the Committee that 
the application filed by Mr. Miller did not contain the ques- 
tion pertaining to any alleged Communist affiliations. 

Q. So that we make that definitely clear, in other words, 
he wasn’t asked any such question on the questionnaires? 
It isn’t that he didn’t answer it; he wasn’t asked it; is that 
right? 

A. That is correct, yes, sir. 

Q. Mr. Arens, I have before me a copy of the State De- 
partment regulations promulgated in September 1952, on 
the subject of the issuance of passports. The copy that 
I have is printed in the appendix to your Committee’s 
report, Annual Report of 1953. 


Mr. Hitz: Your Honor, that is Government’s No. 5; and 
it is on Page 191 and Page 192 thereof, Your Honor. 


By Mr. Hitz: 
Q. Now, Mr. Arens—— 


Mr. Rauh: One moment, if you please. I am a little bit 
at a disadvantage on this, because I won’t have a copy of 
the document. So could the witness be instructed not to 
answer until at least we can examine the document? With 
respect to the other ones, I, of course, had the documents. 
In this instance, I regret to say I don’t have the particular 
one. 
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Mr. Hitz: Is Your Honor using the evidence copy? 

[Tr. 314] The Court: The Clerk has the evidence copy. 

Mr. Rauh: I don’t want to deprive Your Honor of the 
copy. 

The Court: Well, perhaps the Court can gather the ques- 
tions from the verbal statements, the questions and an- 
swers. But if there is any need to look at the copy, the 
Court can do so. 

You may make use of the copy if you wish, Mr. Rauh. 

Mr. Rauh: Thank you, Your Honor. 


By Mr. Hitz: 


Q. Mr. Arens, Section 51.1835—do you have a copy of this, 
by the way? 

A. Are you referring to the Annual Report or the 
hearings? 

Q. Annual Report of ’53. 

A. No; I have the Annual Report of ’56. I haven’t got 
the 53 Annual Report with me. 


Q. 51.135—— 


Mr. Rauh: What page is this, Mr. Hitz? 
Mr. Hitz: 192. 
Mr. Rauh: Thank you. 


By Mr. Hitz: 


Q. —is the part of the regulations of the State Depart- 
ment entitled, ‘‘Limitations on Issuance of Passports to 
Persons Supporting Communist Movement,’’ and it states: 


[Tr.315] ‘‘In order to promote the national interest 
by assuring that persons who support the world Com- 
munist movement of which the Communist Party is 
an integral unit may not, through use of United States 
passports, further the purposes of that movement, no 
passport, except one limited for direct and immediate 
return to the United States, shall be issued to:”’ 


And then it lists three categories of persons. 
What have you got there? 
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A. In Part 1 of the hearings, in the course of the testi- 
mony of Miss Knight, beginning on Page 4308 of Part 1, 
are set forth the entire regulations; and I am presently 
following what you are reading from this document. 


Mr. Hitz: Well, that is fine. Then we can all follow this. 

Does Your Honor have that citation that Mr. Arens just 
gave us? 

The Court: No; I do not have that. 

Mr. Hitz: 4308—— 

The Court: I didn’t hear it, Mr. Hitz. 

Mr. Hitz: Page 4308 of Part 1. 

The Court: Page 4808 of Part 1—of Government’s Ex- 
hibit 5? 

Mr. Hitz: That is Government’s 10. I am reading from 
[Tr. 316] the Annual Report. What we have here is the 
same thing printed in two places. 

The Court: The first reference that you made was to 
the Annual Report of the Committee of 1953, which is Gov- 
ernment’s Exhibit 5. 

Mr. Hitz: Yes, Your Honor. 

The Court: And you referred to Section 51.135, Page 192. 

Mr. Hitz: Yes, Your Honor. 

The Court: Part of the regulations of the State Depart- 
ment. 

Mr. Hitz: That is right. 

The Court: Now your reference is to Government’s Ex- 
hibit No. 10, which contains the same material; is that it? 

Mr. Hitz: Yes, Your Honor. 

The Court: Very well. 

Mr. Hitz: It is on Page 43808. 

The Court: Page 4308. 

Mr. Hitz: Yes, Your Honor. 

The Court: And that contains the same material as you 
had reference to as being contained in Government’s Ex- 
hibit 5 at Section 51.135. 

Mr. Hitz: It does, sir. 

The Court: Very well. 

Mr. Hitz: I have just read 51.135, and was about to either 
sumimarize or read three sub-parts, a, b, and e. 
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[Tr.317] The Court: Very well. 

Mr. Hitz: Now, I have just read the Be re against 
the issuance of passports; and then the persons listed i in 
(a), (b) and (c). 

Does Your Honor have Part 1? 

The Court: Yes. That is on Page 4308. Proceed. 

Mr. Hitz: Thank you, sir. 


‘“(a) Persons who are members of the Communist 
Party or who have recently terminated such member- 
ship under such circumstances as to warrant the con- 
clusion, not otherwise rebutted by the evidence, that 
they continue to act in furtherance of the interests and 
under the discipline of the Communist Party.”’ 


By Mr. Hitz: 


Q. You will note, Mr. Arens, that the present tense is 
used there, ‘‘that they continue.’’ 

A. Yes, sir. 

Q. Part (b): 


‘‘Persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in 
activities which support the Communist movement 
under such circumstances as to warrant the conclusion, 
not otherwise rebutted by the evidence, that they have 
engaged in such activities [Tr.318] as a result of 
direction, domination, or control exercised over them 
by the Communist movement.’’ 


You note, do you sir, that the past tense is involved there? 
A. Yes, sir. 
Q. Part (c): 


‘‘Persons, regardless of the formal state of their 
affiliation with the Communist Party, as to whom there 
is reason to believe, on the balance of all the evidence, 
that they are going abroad to engage in activities 
which will advance the Communist movement for the 
purpose, knowingly and willfully of advancing that 
movement,”’ 
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You will notice that is couched in the present tense, sir? 

A. Yes, sir. 

Q. Do you so note? 

A. Yes, sir. 

Q. I will come back to 51.136, which is the next section in 
the regulations of 1952, which has to do with forbidding 
the issuance of passports to anyone who it is believed 
might while abroad violate any laws which, if done in the 
United States, would be a violation here. 

I will come back to that; but while on the matter of the 
present and past tense of these activities as contained in 
the 1952 regulations, I would like now to call your attention 
[Tr. 319] to the same matters as contained in the two bills 
then pending before the House at the time that Mr. Miller 
was called as a witness. 


Mr. Hitz: Your Honor, I would like now to direct the 
witness’ attention, and to invite yours to H.R. 9991, which 
is Government’s 6, and to Page 7 of that. 


By Mr. Hitz: 


Q. I am reading, actually, from Section 2 of this bill. 
We find that at the bottom of Page 6. This bill is an 
amendment, a proposed amendment to the Communist 
Control Act of 54; and Section 2 begins at the bottom of 
Page 6. 

All of the material, you will note, Mr. Arens, on Pages 
7 and 8, is in quotations. In other words, they are to be 
embodied word-for-word as an amendment. And when we 
get to that quoted material, we find different notations used. 

I am referring now to Section 14. That is, what would 
become Section 14 of the Communist Control Act, if the 
amendment went through. 

Before I proceed—lI might forget to ask you this—was the 
Communist Control Act of 54 enacted as an amendment to 
the Internal Security Act of ’50—were both of those enact- 
ments sponsored by and recommended by the Un-American 
Activities Committee? 

A. Yes, sir. 








283 


Q. Now, to get over to what will be Section 14 in the 
[Tr. 320] amended portion of the Communist Control Act 
of ’54, you will note that it provides there on Page 7: 


‘‘Hor the purposes of Section 13 of this Act, any 
person shall be considered to be under Communist dis- 
cipline or to be a substantial supporter of the Com- 
munist movement if such person: 

(a) Is a member of the Communist Party or has 
terminated such membership under such circumstances 
as to warrant the conclusion, not otherwise rebutted 
by evidence, that he continues to act in furtherance of 
the interests of the Communist Party.”’ 


You will note that deals with—— 

Mr. Rauh: Objection, if Your Honor please. I took an 
awful lot of these leading questions this morning, but I now 
object to leading the witness by say, you will note that it is 
so-and-so, isn’t it. 

This is direct examination, and Mr. Hitz should ask the 
question in a question form; not ask a leading question. 

Mr. Hitz: May I answer that, sir? 

The Court: Well, the Court would feel that the material 
is before the Court, and the form of the question, while 
apparently leading, is in a sense a direction to the witness, 
or reference by counsel to the witness of the material con- 
cerning which he is examining the witness, rather than in 
the [Tr. 321] strict sense a leading question. 

The Court, of course, would observe that as to all parties, 
leading questions should be avoided; and the Court would 
sustain objections where leading questions are vital which 
merely put the answer to the question in the witness’ mouth 
rather than to permit the witness to answer independently. 
Such questions are objectionable and the Court will sustain 
objections to them. 

There may be some point to the comment made by counsel 
for the Defendant that the question is being couched in such 
a way as to cause the witness to agree with the counsel who 
is asking the question; but the agreement is on matter 
which is accepted by all as material which appears in the 
Exhibit. ; 
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Mr. Rauh: I think it is true that the agreement is on 
published documents here; but it seems to me that that 
would only demonstrate that there is no warrant for the 
testimony. That if, in fact, it is so clear that they can use 
a leading question, it seems to me it is equally clear that no 
question is permissible. 


The Court: Well, with respect to that, the Court realizes 

the purpose of the objection. The Court will repeat that it 
is the Court’s view of the matter that the question, in the 
form in which it is put, merely directs or focuses the wit- 
ness’ attention on the material concerning which the follow- 
ing answer is to be made. Is that correct? 
{Tr. 322] Mr. Hitz: Precisely. This is all preliminary 
material to a question that I was going to ask Mr. Arens. I 
didn’t want to frame the question, which will be a lengthy 
one, from my recollection. I wanted to refer him to these 
items, and when referring him to them, ask the Court to 
likewise observe these matters. So that is all part of what 
will ultimately be a question. 

When I ask him if he would note that the present tense 
and the past tense is used, I think it is going to shorten 
this up. Certainly, I am not putting words in this witness’ 
mouth. 3 

The Court: Perhaps if you would say, directing your 
attention to such-and-such, rather than, you will note, you 
might satisfy the objection, it seems to the Court. 

Mr. Hitz: I will do that. I don’t know whether it will 
satisfy Mr. Rauh, but I will make that effort, Your Honor. 

The Court: Proceed. 


By Mr. Hitz: 


Q. Now, Mr. Arens, I have just read Part (a) on Page 7 
of 9991, having to do with a present member or one who has 
terminated, and I direct your attention to the fact that 
present membership or past membership which continues, 
and so forth, or a person who continues in the furtherance 
of the interests, is the way in which that provision is 
couched. 
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Next, Part (b): 


[Tr. 323] ‘‘Regardless of the formal state of his 
affiliation with the Communist Party, has engaged or 
engages in activities which support the Communist 
movement under such circumstances as to warrant the 
conclusion, not otherwise rebutted by evidence, that he 
has engaged or engages in activities as a result of direc- 
tion, domination or control exercised over him by the 
Communist movement.’’ 


‘‘T would like to direct your attention to the fact that 
the provisions of Part (b) are directed against one who not 
only is engaged but has engaged. 

And then to Part (c), which forbids passports to one: 


‘‘Regardless of the formal state of his affiliation with 
the Communist Party, on the balance of available unre- 
butted evidence, is proceeding abroad to engage in 
activities which will advance the cause of the Commu- 
nist movement.’’ 


That is, as you will note, and I direct your attention 
to the fact that it is couched in the present tense. 
Part (d), a person who: 


‘‘Has, on the balance of available, unrebutted evi- 
dence, consistently over an extensive period of time 
indicated through his actions that he adhered or 
adheres to the Communist doctrine as such doctrine 
[Tr. 324] is expressed in the Communist movement’s 
actions and writings on a variety of issues, including 
shifts and changes in the Communist’s movement’s 
doctrinal line.’’ 


I direct your attention, Mr. Arens, to the fact that the 
present as well as the past tense is used as a descriptive 
part of that prohibition against the issuance of passports. 
Do you so note? 

A. Yes, sir. 


Mr. Hitz: Now I would like, Your Honor, to invite your 
attention and that of the witness to the bill No. 11582, 
which is Government’s 7 
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I would like to invite the attention of the Court to the 
fact that this is a bill of Mr. Walter, likewise an amendment 
to the Communist Control Act of ’54, that it was introduced 
on June 4, 56, some two weeks or more before Mr. Miller 
testified, but after the commencement of these hearings. 


By Mr. Hitz: 


Q. Before I go into the provisions of this, Mr. Arens, I 
would like to ask you whether, when this 11582 was intro- 
duced on June 4, the first bill, 9991, was still, nevertheless, 
before the House? 

A. That is correct. 

Q. Now, would you turn to Page 7 of this print of the 
bill, 11582, and in the middle of that you will notice that 
{Tr. 325] there is a Section 2 of the bill, which states that 
the Communist Control Act of ’54 will be amended in the 
following fashion, and then it is quoted, and then the num- 
bers of the sections are taken up there as they would fit into 
the already passed Communist Control Act of 754. 

So we get then to Section 13 of the proposed amendment, 
which is entiled in itself, ‘‘Issuance of Passports to Persons 
Under Communist Discipline.’’ 

I direct your attention, sir, to the provisions of Section 
13, which forbid issuance of passports to persons, and so 
forth—and I am taking up now at the third line from the 
bottom of that section—‘‘where there is reason to believe 
such person is going or staying abroad for the purpose of 
engaging in activities which will support the Communist 
movement. ’’ 

And then follows Section 14. 


For the purposes of Section 13 of this Act, a person 
shall be considered to be going or staying abroad for 
the purpose of engaging in activities which support the 
Communist movement if such person: 

‘*(a) Is a member of the Communist Party or 


has terminated such membership. . .’”’ and so forth, so as 
to warrant the conclusion that he continues to act in fur- 
therance of the interests of the Communist Party. 
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{Tr. 326] For the record, may I note I am sumarizing and 
not quoting that. 
I will direct your attention to the fact that it is conched 
in the present tense. 
Part (b): 

‘‘Regardless of the formal state of his affiliation with 
the Communist Party, has engaged or engages in activ- 
ities which support the Communist movement under 
such circumstances as to warrant the conclusion that 
he engages in such activities as a result of direction, 
domination or control exercised over him by the Com- 
munist movement, or otherwise continues to act in 
furtherance of the interests of the Communist move- 
ment.”’ 

And May we note for the record that that is a quota- 
tion. 


Mr. Arens, I would like to direct your attention to the fact 
that Part (b) is couched in the present tense, is that correct, 
sir? 

A. Yes, sir. 

Q. ‘‘That he engages.’’ So that if he has previously en- 
gaged, it is necessary for them to find that he is still engag- 
ing in order to come within the ban of this section; right, sir? 

A. That is correct, sir. 

Q. Without reading Part (c), I wonder if we could skip 
[Tr. 327] to Line 3 thereof, and I direct your attention to 
the fact that it provides a prohibition against the issuance . 
of a passport to one further described, but through his 
actions that he ‘‘adheres to the Communist doctrine,’’ and 
so forth, couched in the present tense. 

A. That is correct, yes, sir. 

Q. Now, may I explain, Mr. Arens, that the material that 
I have just brought out with some incidental questioning 
is the background for a question that I am now going to 
ask you, which is: 

Did the Committee, to your knowledge, in considering this 
matter of the issuance and use of passports, the existing 
regulations and the proposed legislation, desire to obtain 
information for consideration with respect to past as well 
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as present activities of a person seeking a passport or using 
one? 

Mr. Rauh: Objection, Your Honor, on the issue that in 
addition to the objections made yesterday, which I under- 
stand are continuing, on the question that this witness could 
not possibly know what was in the minds of the Committee 
members and, therefore, what they desired. 

Mr. Hitz: It wasn’t the desire of the Committee. It was 
what interest they had in it. 

Mr. Rauh: I would ask that the reporter be asked to 
reread the question to see if the word ‘‘desire’’ was not in 
[Tr. 328] there, as indicated by me. 

Mr. Hitz: I don’t think it makes any difference if it is, 
Your Honor. This witness was an attorney; he was the staff 
director of the Committee; he was one who, he said, had 
conferred with the Committee prior to the commencement 
of the hearings; and he certainly is in a position to know, 
and cases hold, to testify as to what was the information 
of the Committee and what the Committee was seeking to 
obtain in order to consider and to legislate. 

The Court: Well, of course, it might be necessary, unless 
the Court would take for granted the fact that the witness 
was in position to know what the Committee was seeking, 
to lay a foundation to establish or seeking to establish the 
witness’ knowledge of the desire, as the word is used, of 
the Committee. 

Mr. Hitz: Yes, Your Honor. I will establish that. 

The Court: Counsel for the Government takes the 
position—the Court is not ruling on that in view of the sug- 
gestion that the Court is making—that this witness, without 
any foundation having been laid, by virtue of his connection 
with the Committee, the position he occupied with the Com- 
mittee and the close inter-relation he had with the members 
of the Committee, as indicated by the fact that he conducted 
examinations, is in a position to know what the desire of 
the Committee was. 

[Tr. 329] It might be a question as to that, and it would 
be eliminated in the Court’s opinion if counsel would fol- 
low the Court’s suggestion. 

Mr. Hitz: Yes, I will be happy to, sir. 
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By Mr. Hitz: 


Q. Mr. Arens, did you know what the Committee’s inter- 
est was in obtaining information concerning and in con- 
sidering legislation which would deal with past as well as 
present activities of a subversive nature? 

A. Yes, sir. 

Q. You did have that information? 

A. Yes, sir. 

Q. All right. Now, with that in mind, would you tell 
us whether or not the Committee did have an interest in 
obtaining information concerning and legislating upon ac- 
tivities which were past as well as present in the Com- 
munist movement in determining what legislation it would 
propose in the matter of the issuance of passports? 


Mr. Rauh: Objection, Your Honor, on two grounds: In > 
the first place, this is hearsay from the Committee mem- 
bers. Now, this is not the question of whether hearsay 
in the files of the Committee is admissible. I am not, 
therefore, reraising what we discussed yesterday. I bow 
to Your Honor’s decision. 

This is a question of Mr. Arens repeating what was 
said by Congressman Walter, and the other members of 
the Committee, [Tr. 330] simply bundling it all together 
and repeating it as one. It is worse than hearsay, because 
it is bundled together hearsay. 

Secondly, there is precedent here in the Nathan case, 
in which Mr. Hitz sought to ask for the purpose of the 
Committee and what they were desiring to do, and Judge 
Curran rejected that on the ground that the record, the 
transcript of the hearing, the Chairman’s opening state- 
ment, and what the hearing indicates must speak for itself. 

I call Your Honor’s attention to Page 11 of our trial 
brief. The exact same thing was tried in Nathan by Mr. 
Hitz—varied the opening statement of the Committee 
Chairman—and Judge Curran ruled against it. 

We would ask Your Honor to follow the precedent set 
by Judge Curran and sustain our objection to the testi- 
mony. 

The Court: The Court feels that the material considered 
by the Committee may be introduced into the record in 
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this case, and that the record is not to be limited by the 
contents of the printed record. 

It is the Court’s view that this matter of the scope of 
the inguiry by the Committee has a proper place in this 
record, that is, the material within the scope of the in- 
quiry by the Committee, if offered by the Government. 

These questions are being asked against the backdrop 
of the issue in this case, which we must not lose sight of at 
[Tr. 331] any time. That issue is whether the questions 
which were propounded to the Defendant at the hearing 
in 1956, in which the Defendant refused to answer, were 
pertinent to the subject under inquiry by the Committee. 

It is the Court’s view that in determining what that 
subject was, it is proper for the Court to receive evidence 
not only of the contents of the record, but also other evi- 
dence which the Committee, acting within its powers as 
granted to it by the Congress, considered in connection 
with its investigations. 

Now, as to whether the Committee’s determinations were 
proper so far as concerns the material which it considered, 
the Court feels that that is not a matter for this Court 
to pass upon or to review. 

The Court is passing upon this objection having in mind 
and particularly pointing to the issue as the Court has 
outlined it, the pertinency of the question. If the Com- 
mittee had this material in mind in its hearings and its 
investigations, then it has a bearing on the question, in 
the Court’s opinion, as to whether the questions which 
are contained in the indictment as having been refused of 
answer by the Defendant are pertinent to the inquiry which 
the Subeommittee was then conducting. 

The Court overrules the objection. 


(Tr. 332] By Mr. Hitz: 


Q. Do you have in mind the question? 
A. I would appreciate if I could have it either read back 
or rephrased. 


Mr. Hitz: I will attempt to rephrase it. We may save 


time. 
Will you read it back. 
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(Whereupon the pending question was read by the re- 
porter.) 


Mr. Rauh: Excuse me, if Your Honor please. On hear- 
ing the question again, there is a further objection—— 

Mr. Hitz: I will withdraw the question and rephrase it 
then. 

The Court: Very well, proceed. 


By Mr. Hitz: 


Q. Did the Committee, to your knowledge, have an in- 
terest in determining whether or not persons with a his- 
tory of past Communist activities should be banned from 
issuance of passports as well as those who had a continu- 
ing present activity in the Communist movement? 

A. It did. 

Q. And what was the interest and why did it have it? 

A. In answer to the first part of your question, what 
was the interest, the interest evidenced in part by this 
bill H.R. 9991, which precludes the issuance of passports 
to people who have engaged in the past in certain activi- 
ties—— 


(Tr. 333] Mr. Rauh: Excuse me. 

If Your Honor please, it was exactly that rephrasing 
that permitted this possibility that the witness is about 
to testify to a conclusion; and it is exactly that that I 
wanted to be heard on on the previous question. 

Mr. Hitz saw it was objectionable and rephrased it. 

Mr. Hitz: I didn’t see it was objectionable. I was trying 
to save some time, Your Honor. 

Mr. Rauh: If Your Honor please, this witness may not 
testify as to what the purpose of the Committee was. That 
is the conclusion that Your Honor will have to reach on the 
basis of our argument. 

We have thrown in issue here the question whether the 
Committee had a legislative purpose. This witness is not 
competent to testify whether the Committee had a legis- 
lative purpose. He would, in effect, be varying the record. 

If this can be answered, we are almost put to the neces- 
sity of subpoenaing the members of the Committee. That 
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is something that we had hoped not to do. It takes a great 
deal of time. It is not something that anybody looks for- 
ward to doing. 

Yet, what Mr. Hitz is about to elicit and what was com- 
ing from this witness is a statement as to Committee pur- 
pose, when, a, this witness is not the proper witness to 
testify to Committee purpose, and, b, it is the ultimate con- 
clusion [Tr. 334] of this case, and ¢, it varies the public 
record. 

On all three of those, we object to this witness testify- 
ing in answer to this question. 

Mr. Hitz: I was asking for the Committee interest known 
to him. 

The Court: I think the witness may be permitted to an- 
swer as to what information he had of his own knowledge 
with respect to this. 

Mr. Rauh: Sir, as to what information he had of his 
own knowledge on what subject? That is what I am not 
clear on. 

The Court: On the subject which forms the basis of the 
question. 

Mr. Rauh: That is, he may testify as to what he had 
of his own knowledge that the Committee had as the sub- 
ject of interest? 

The Court: The question is, did the Committee hae: an 
interest in determining whether persons with past as well 
as present interest in Communist movements might be de- 
nied passports. 

Mr. Rauh: He has answered that, Your Honor, that they 
did. It was the next question which I found objectionable. 
After Your Honor’s previous ruling, I completely bowed 
to it; and he answered that question. It is the next ques- 
tion that I am objecting to. 

Mr. Hitz: The next question, I think, was: What was the 
{Tr. 335] interest and why did it have such an interest. 

I think perhaps we had better go back. It is so hard to 
keep the questions in mind, keeping our objections i in mind. 

The Court: The Court may have had in mind the ques- 
tion which the Court repeated. 

Mr. Hitz: Yes, Your Honor. 
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The Court: After the witness has answered the ques- 
tion propounded to him, did the Committee have an inter- 
est in determining what persons with past as well as pres- 
ent interest in Communist movements might be denied pass- 
ports, you are now asking the witness—I am asking you— 
what was that interest? 

Mr. Hitz: Yes, sir; and why the Committee had it. 

In effect, it is asking him what was the importance of 
the interest of past Communist Party membership or ac- 
tivity as well as present and existing in the determination 
to issue or not to issue a passport. 

It is the very nub of what we are after in this trial. 

The Court: Well, the Court is concerned with the ques- 
tion as to conclusions, of course. The Court has felt that 
because of the foundation which has been laid, the witness 
is competent to answer the question which has been put 
to him and now answered. 

It would seem to the Court to follow that if the witness 
[Tr. 336] has knowledge that the Committee had an in- 
terest, the witness should be permitted to state what that 
interest was. And if the Court has erred in admitting 
evidence as to whether the Committee did have an interest, 
it would not be compounding error, it seems to the Court, 
to permit answer to the next question which is before the 
witness; and the witness may answer. 

The objection is overruled. 

The Witness: The reason for the interest is that in de- 
termining the probability of a person mis-using a United 
States passport today, you look to see what he did yester- 
day, or what he did in the past. And if a person has in 
the past been enmeshed in the Communist conspiracy, that 
would give a strong indication that as of the present he 
would be disposed to mis-use the passport, or to use ‘it, 
to put it another way, in the furtherance of the interests 
of the Communist conspiracy. 


By Mr. Hitz: 


Q. Even though present involvement could not be shown? 
A. That is correct. I should perhaps add to that, that 
as a matter of history—and this is known to the Committee 
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—the Communist Party, since about 1947 and 1948, has 
not actually had membership cards. As of today, the term 
‘‘membership’’ is one which is one of considerable diffi- 
culty to establish. It is a status that is very difficult 
{Tr. 337] to establish, as you would, say, a membership 
in a lodge or a church. 

Q. To your knowledge, Mr. Arens, did the Committee 
have information which caused it to have an interest for 
purposes of considering the existing regulations, the exist- 
ing law, and the proposed amendments to the existing law, 
in considering the matter of discipline by one supposedly 
engaged in activities connected with the Communist move- 
ment? 


Mr. Rauh: Objection. If Your Honor please, the very 
question includes in it the point I was making before. 
Mr. Hitz put this question: Did the Committee have infor- 
mation for the purpose of considering the legislation. 

He has put into his very question the ultimate decision 
Your Honor must make on one issue, namely, did they have 
this legislation in mind. 

I object to the question. 

The Court: Well, the question is in the same general 
category as the questions preceding it in the Court’s view. 

Mr. Rauh: May I just say this one thing, because I 
think this question is different. 

The Court: Very well. 

Mr. Rauh: It is a little hard for me—I wonder if the 
reporter could read it back, sir? I would appreciate it. 

The Court: She may. 


{[Tr. 338] (Whereupon the pending question was read 
by the reporter.) 


Mr. Rauh: Thank you, Miss Reporter. 

The difference in the question is that there is in there 
the words ‘‘for the purpose of considering this legislation,”’ 
which is the ultimate issue before Your Honor on the 
question of legislative purpose. There, we submit, it calls 
for a conclusion on the issue before Your Honor; and we 
object. 

The Court: The objection will be overruled. Proceed. 
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The Witness: The Committee was concerned over the 
situations in which persons who were or who had been 
under Communist Party discipline were procuring or had 
procured United States passports. 

That interest is evidenced in part by the bill H.R. 9991, 
which is alluded to in the opening statement of the Chair- 
man of the Committee on Un-American Activities, and 
which bill, in the very provisions which you, Mr. Hitz, 
alluded to this morning, has provisions governing the 
issuance of passports to persons under Communist Party 
discipline or who in the past had been under Communist 
Party discipline. 


By Mr. Hitz: 


Q. Does the description as to one who is under Com- 
munist Party discipline embrace a category of persons 
and activities greater than mere Communist Party mem- 
bership? 

A. Yes, sir. 

Q. I would like to ask you whether, to your knowledge, 
[Tr. 339] the Committee had information which caused it 
to have an interest in considering these various matters, 
by which I mean the regulations, the laws and the proposed 
amendment to the laws, on the matter of possibly forbidding 
the issuance of passports or use of passports by ones who 
had associated with known Communists to some degree? 

A. I can respond this way, if I understand the purport 
of your question, namely, that in determining whether or 
not a person is or has been under Communist Party disci- 
pline, to meet that issue, you look to the facts of his associa- 
tion or the meetings which he has attended which were 
admissible only to persons in the conspiracy, to Communists, 

Q. You say, ‘‘which were admissible to.’? Would you 
tell us a little more fully what you mean by that? ‘‘Meetings 
which were admissible to’’—I wonder if you would explain 
that? 

A. Yes. As a matter of technique, and as a matter of 
investigative process, in order to determine to the satisfac- 
tion of our minds whether or not Mr. X is under Communist 
Party discipline, we must see or try to find out whether 
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or not he has been in attendance in sessions in which known 
Communists participated. 

And we try to find out what transpired in those sessions, 
because those are the sessions in which discipline is 
evidenced. 

Q. Would it be material to considering whether a [Tr. 
340] person is of the kind who should not be given or per- 
mitted to use a passport that he attended gatherings of 
persons such as you have indicated at which no person 
except a member of the Communist Party was present? 

A. That is just what I was—— 

Q. In other words, a closed meeting. 

A. That is just about the essence of what I was trying 
to say a moment ago. In order to determine whether or 
not a person is or has been under the Communist Party disci- 
pline, you try to find out the sessions at which he has been 
in attendance and which known Communists were likewise in 
attendance, 

Q. Mr. Arens, after Mr. Miller stated that he had attended 
—TI will phrase it by quoting from his statement. 


Mr. Rauh: What page, Mr. Hitz? 
Mr. Hitz: 4685. That is Page 4685, about a third of the 
way from the top, Your Honor. 


‘“‘T was present at meetings of Communist Party 


writers in 1947, about five or six meetings.”’ 
You then asked him: 


‘“Where were those meetings held? 
And he answered: 


‘‘They were held in someone’s apartment. I don’t 
know whose it was.’’ 
You asked him: 
[Tr. 341] ‘‘Were those closed Party meetings? 
““Mr. Miller. I wouldn’t be able to tell you that.’’ 
You asked him. 


‘“Was anyone there who, to your knowledge, was 
not a Communist?’’ 


Mr. Miller replied: 
*‘T wouldn’t know that.’’ 
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By Mr. Hitz: 

Q. On behalf of the Committee, were you there seeking 
to determine the extent, if any, of his former or present 
Communist Party discipline? 

Mr. Rauh: Objection. Now, if Your Honor please, this 
is an effort to obtain from this witness the conclusion which 
is involved in this trial. 

It is an effort to vary the whole record. There is not 
one precedent for allowing Committee counsel to testify 
to what the Committee had in mind when he asked a 
question, which does not show on the public record here. 

What he had in his mind at that time is not a question 
before this Court. He cannot testify here what he had in 
mind then, which he did not disclose to the Defendant then. 

In particular, I call to your attention the unfairness— 
indeed, I might say that in our view it would go to the 
extent of due process of law—to allow him to testify what 
was [Tr. 342] in his mind, when the witness, two pages 
later, says: 

‘My counsel advises me that there is no relevance 


between this question and the question of whether I 
should have a passport or there should be passport 
legislation in 1956.’’ 


And this witness is now being asked to testify to what 
was in his mind a year ago, when, in fact, when Mr. Miller 
put the question, nothing was forthcoming. 

If he can testify what was in his mind at that time, no 
defendant in a contempt case will ever be safe. 

Mr. Hitz: Your Honor, I hope at this trial, I don’t ask 
a single question which does not have a bearing upon the 
ultimate conclusion to be reached by Your Honor. If I 
did, it would not be a proper question. 

Second of all, I am asking him, under a contest as to 
the pertinency, the relevancy, the materiality, the reason 
for, the purpose of the questions; I am asking him what 
was the purpose of the question. 

Very obviously, it is pertinent and it is admissible. 


The Court: I think it has been testified that the Com- 
mittee had an interest in the question of the issuance of 
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passports to persons who would come within the scope of 
the bills which had been introduced in evidence and are in the 
record; and that, it seems to the Court, is the foundation. 

Now, there is some point to the Defendant’s objection as 
[Tr. 343] to what this particular witness had in mind. 
That, it seems to the Court, is something upon which it 
would be very difficult to cross examine the witness. 

There has been evidence in support of the Government’s 
position that the Committee had an interest in these mat- 
ters and whether this witness had a particular thing in 
mind may be an objectionable thing. 

It would seem to the Court that when it has been testi- 
fied that the Committee, to the witness’ knowledge, had an 
interest in certain inquiry, certain investigation having to 
do with passports, that the questions that are contained 
in the record then can be considered by the Court in con- 
nection with the interest of the Committee which the witness 
has already testified to. 

It seems to the Court that this is going beyond the field 
which the Court has allowed the Government to explore. 

Mr. Hitz: Yes, Your Honor. 

The Court: So the objection will be sustained. 


By Mr. Hitz: 


Q. Mr. Arens, do you have any information as to whether 
or not the Committee had any interest in the possibility of 
using membership in one or more established Communist- 
front organizations as a criterion to be suggested in pro- 
posed legislation or in hearings to determine the advisa- 
bility of the issuance of passports, either in addition to 
other [Tr. 344] criteria or in substitution for other criteria? 
Do you have information that the Committee had that 
interest? 

A. Yes. I have a recollection of personal conversation 
with the Chairman of the Committee, Mr. Walter, on that 
very issue. 

Q. What was the result of your hearing their views on 
that? 
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Mr. Rauh: Objection, on the ground that the witness 
is about to testify to what Mr. Walter told him, and only 
Mr. Walter can testify to that. 

The Court: I don’t believe it quite goes that far. The 
question, as the Court understands it, follows the answer of 
the witness that he had the conversation with the Chair- 
man. If the Court properly understands the question, it 
is a gestion which is admissible in these circumstances. As 
a result of said conversation, what took place. Is that it? 

Mr. Hitz: Yes; it is the purpose of the question. 

The Witness: Yes, I believe so; and I will try to answer 
it to the best of my ability. . 

In determining who is or who is not or who has or who 
has not been under Communist Party discipline—again as 
a matter of technique, determination—you look, among 
other things, to any Communist-front affiliations or activ- 
ities of the individual. | 

In undertaking to prepare legislation precluding the 
[Tr. 345] issuance of passports to people who would be 
disposed to use those passports in the interest of the 
Communist conspiracy, and the Committee considering 
this as a possibility, would consider having in the legisla- 
tion a provision to the effect that people who had repeated 
or had continuous or record of consistent membership in 
Communist-front organizations should be denied passports. 


By Mr: Hitz: 


Q. Mr. Arens, you asked Mr. Miller at the Committee 
hearing about a number of organizations or activities that 
bore a particular name. Some of these Mr. Miller admitted 
he was affiliated with or belonged to or participated in; 
others, he didn’t. 

Whatever he said, the record will will be clear on that; but 
the record is not clear on this, and I would like to ask you 
what if any of these organizations or activities have been 
cited by either the Attorney General of the United States, 
in conformity with certain regulations, or by the Un- 
American Activities Committee, itself, as being Communist- 
front organizations. 

Mr. Rauh: If Your Honor please, we object. 
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Mr. Hitz: I haven’t asked the question yet.. 
Mr. Rauh: Excuse me. 


By Mr. Hitz: 


Q. My first question relates to the Joint Anti-Fascist 
[Tr. 346] Refugee Committee. Was such an organization 
cited by either the Attorney General of the United States 
or by the Un-American Activities Committee as a Com- 
munist-front organization prior to the time of Mr. Miller’s 
testimony? 

Mr. Rauh: Objection. This type of information, this 
type of testimony has been rejected as incompetent testi- 
mony in many cases, if Your Honor please. It has been 
rejected, for example, in United States v. Remington, in 
the Second Circuit. I don’t have the citation, but we can 
find it within three minutes, if we would be permitted to 
do so. 

It has never been held permissible to testify here as to 
the hearsay character of findings made outside and in no 
way binding on the Defendant. 

There are many authorities that the Attorney General’s 
list, and even worse, the House Committee’s list, because 
that is done with even less procedure than the Attorney 
General’s list—there has never been a witness allowed to 
testify in a criminal case as to whether particular organ- 
izations were on the Attorney General’s list or on the House 
Committee’s list. 

I would like the opportunity to find the authorities. I 
ean cite one. United States Court of Appeals for the Second 
Circuit, the two Judges Hand and Swan, in which they 
held this information was incompetent. 

Mr. Hitz: Your Honor, Mr. Rauh is addressing himself 
[Tr. 347] as to whether or not citation by one of these 
groups, either the Un-American Activities Committee or the 
Attorney General, is admissible evidence to prove the 
truth of what they are supposed to be saying about the or- 
ganization in a criminal case. 

We are merely asking this witness if the fact of citation 
by ‘either the Attorney General or by this. Committee was a 
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matter that it was considering to legislate upon to make a 
criterion of the denial of passports. That has nothing to 
do with the trial of a criminal case, although it is being 
brought out here in a criminal case, because that is where 
we are. 

The Committee could just as well, in spite of the rulings 
that Mr. Rauh refers to, makes membership in a certain 
type and number of Communist-front organizations a ban 
on issuance of passports, as it could Communist support, 
discipline, or any of the other criteria; and Mr. Arens said 
they were so considering. 

The Court: We come back at all times to the issue, from 
which we must not depart, of course, and that is the ques- 
tion of pertinency. And that, in turn, is to be determined 
by the character of the inquiry which the Committee was 
making. 

The inquiry in this particular hearing was with respect 
to unauthorized issuance and use of passports, and the 
material which the Committee considered and had in mind 
may [Tr. 348] have been material, in the Court’s judgment, 
upon which there might have been some question as to 
whether the Committee was justified in considering in 
connection with, the question of the issuance of passports 
to certain classes of people. 

“Now, the accuracy of the Subcommittee’s information on 
any of these subjects, as stated in the Sacher case, is not 
in issue; and, indeed, the question of the exercise of good 
judgment by the Un-American Activities Committee or the 
Subcommittee conducting these hearings is not in issue. 

What is in issue is whether the hearing was of such a 
character and involved such an issue as would make the 
questions propounded to the Defendant and refused of 
answer by the Defendant pertinent to the inquiry. _ 

Now, the Court feels that in determining that matter, . 
wide scope is permissible in order to make the determina- 
tion, or for the purpose of making the determination. 

That has been the foundation upon which the Court has 
made its rulings to these objections. On that basis, the 
Court feels that this line of inquiry should be permitted. 
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By Mr. Hitz: 


Q. Do you have in mind the question, sir? 

A. Yes, sir. The answer to the question is that this 
organization to which you have just alluded has been re- 
peatedly cited as subversive and Communist, not only by 
the then Attorney General of the United States, but by the 
Committee [Tr. 349] on Un-American Activities, and I 
believe also by the Internal Security Subcommittee of the 
Senate. 

Q. Any of those—— 


Mr. Rauh: Objection. I think these ought to be dates, 
these citations, if Your Honor please. 

The Court: Very well, it may be dated. 

The Witness: Would it be helpful if I would allude to 
the Manual Guide of Subversive Organizations in which 
these organization citations appear, because the citations, 
themselves, are rather lengthy. 

Mr. Hitz: I wonder if we could proceed this way, Your 
Honor. I will be happy to go into it in that fashion. I 
wonder if it would satisfy the objection—and I invite counsel 
to state—if the witness testifies that some or all of these 
were prior to June 21, 56. 

I think he is entitled to have them dated, if he wants 
them dated. 

Mr. Rauh: I would like them dated, if Your Honor please. 


By Mr. Hitz: 


’ Q. Would you date them, please, sir. 

A. This is the Joint Anti-Fascist Refugee Committee; 
is it not? 

Q. Yes. 

A. Cited as subversive and Communist by the Attorney 
General Tom Clark, December 1947, and again September 
1948. 

(Tr. 350] It was cited as a Communist-front organiza- 
tion by the then Special Committee on Un-American Activi- 
ties in 1944. 

It was cited again by the Committee on Un-American 

Activities in June 1946. 





303 


It was cited by the Internal Security Subcommittee of the 
Senate in April of 1956. 

Q. The same question, Civil Rights Congress. 

A. It has been repeatedly cited as a Communist- 
controlled organization, and unless you want the specifics 
on it, it was cited prior to the appearance of Mr. Miller 
before the Committee. 

Q. By what authorities prior to 1956, the testimony of 


Mr. Miller? Without giving the dates, just give us what 
authorities had cited it, if any had. 

Mr. Rauh: I thought we agreed that we would give the 
dates, if Your Honor please. 

Mr. Hitz: I was trying again, Your Honor, if we could 
omit some of that material. 


By Mr. Hitz: 


Q. Would you read all of the citations by any authority 
that you have at hand at any time prior to June 21, 56, 
for the Civil Rights Congress? 

A. Yes, sir. 

It was cited December 1947 by the then Attorney Gen- 
eral of the United States as subversive and Communist. 
(Tr. 351] It was cited by the then Attorney General of 
the United States again in September of 1948. 

Q. Is that all, sir? 

A. No, sir. 

It was cited by the Committee on Un-American Activi- 
ties in a special report on that organization, which report 
was dated September 1947. 

It was cited by the Senate Internal Security Subcommit- 
tee in April 1956. 

I should add this, that these citations to which I have 
just alluded are to the parent body. The subsidiary organi- 
zations of the Civil Rights Congress, such as Civil Rights 


Q. Never mind now. We are getting beyond. Have you 
read all the citations of the parent body? 

A. Parent body, yes, sir. 

Q. One of the subsidiary activities, the Veterans Against 
Discrimination, of the Civil Rights Congress, was that 
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cited by any authority as a front organization prior to 
June 1956? 

A. Yes, sir. May I be sure we have the same Veterans 
Against Discrimination of Civil Rights Congress of New 
York. 

Q. I will have to ask you that. When you were inquir- 
ing of Mr. Miller, were you inquiring, and concerning his 
activities with Mr. Lampell, was there under question by 
you and answer [Tr. 352] by him, so far as you were aware, 
the New York activity of that organization? 

A. That is the only one there is. 


Mr. Rauh: Object. Just a moment, Mr. Arens, please. 
I was standing on my feet, and you were looking at me. 

If Your Honor please, on the very ruling you gave be- 
fore, that he could not state what was in Mr. Arens’ mind, 
that question is clearly objectionable. 

The Court: It does seem that this question comes within 
the same area that the other question came, in which the 
objection was sustained by the Court. 

The Court feels this objection should be sustained, and 
‘will be sustained. 


By Mr. Hitz: 


Q. Mr. Arens, can you help us to refer to that part 
of Mr. Miller’s testimony where you asked him concerning 
this activity? 

The Court: When you speak of ‘‘this activity’’ are you 
speaking of Defendant’s activity in connection with the or- 
ganization named? 

Mr. Hitz: I am speaking of the activity of his associa- 
tion with the Veterans Against Discrimination of the Civil 
Rights Congress, about which Mr. Arens was questioning. 

The Court: Very well. 


[Tr. 353] By Mr. Hitz: 


Q. There are several references to Mr. Lampell, you 
will note. 
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A. Yes. Beginning on the top of Page 4667, of Part 4 
of the transcript of the proceedings, this question appears: 


‘‘Did Millard Lampell, to your knowledge, recollec- 
tion, solicit you to participate in a movement called 
Veterans Against Discrimination of the Civil Rights 
Congress?’’ 


Q. All right, sir. Did the Committee have information, 
to your knowledge, as to the whereabouts of the activities 
of Mr. Lampell in connection with the Veterans Against 
Discrimination of the Civil Rights Congress? » 

A. Yes; that was in New York; and there is only one 
or has been to our knowledge only one such organization. 
That is the organization that was located in New York 
City or in New York, I should say. 

Q. All right, sir, now answer the question whether or 
not that organization was cited. 

A. Yes; it has been. 


The Court: Well, now—— 


Mr. Rauh: Your Honor, would you instruct the witness 
when I am standing on my feet—— 


The Court: Withhold your answer until the Court rules. 

Mr. Rauh: The objection here is that the question is 
[Tr. 354] Veterans Against Discricination of the Civil 
Rights Congress. Your Honor has ruled that the witness 
may testify whether such organization is on the Attorney 
General’s list; and I bowed to that. 

He may obviously not testify whether another organiza- 
tion is on the Attorney General’s list; and that is what: he 
was trying to do when I arose. I object to the question. 

The Court: The Court has ruled in accordance with the 
statement of counsel for the Defendant. Now, if you are 
going outside the scope of that aie the objection would 
be sound. 

What is your point? 

Mr. Hitz: Well, we were permitted to show, and right- 
fully, I am sure, that the Joint Anti-Fascist Refugee Com- 
mittee was cited. We are now asking if this second organi- 
zation about which Mr. Miller was questioned was likewise 
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cited. We have finally identified it now as being the only 
one of that description. 

Mr. Arens asked a question a while ago as to whether 
or not I was referring to the New York one; and we tried 
to establish whether or not this was the New York one. 

We sought to do it in a fashion which the Court found 
objectionable. Now Mr. Arens has said there was only one, 
and it was in New York; and furthermore, that is where 
Mr. Lampell’s activities were. 

[Tr. 355] We then have that organization in precisely the 
same situation as the Joint Anti-Fascist one, so far as the 
Court’s ruling was, so far as I know. 

The Court: The connection concerning which evidence 
was introduced in the record between the Defendant and the 
organization of this general characterization or name ap- 
pears on Page 4667, about the middle of the page, but the 
organization at that point is named and designated as 
Veterans Against Discrimination of the Civil Rights Con- 
gress. 

Mr. Hitz: That is my question. That was the form of my 
question to Mr. Arens. 

The Court: You are now seeking to establish that there 
was another organization, having a designation Veterans 
Against Discrimination of Civil Rights Congress of New 
York, and that they are the same, and they are the identical 
organization. Is that what you are seeking? 

Mr. Hitz: That is right. And Mr. Arens says there is no 
other one except the one that is designated ‘‘of New York.”’ 
This is the only one. 

In addition, we have the tie-in of Mr. Lampell’s activities 
in this connection being there and only there. 

The Court: Well, counsel for the Defendant is objecting, 
as the Court recalls the objection, that the witness is being 
asked to testify with respect to another organization. That 
is to say, an organization other than the organization named 
{Tr. 356] on Page 4667, namely, Veterans Against Dis- 
crimination of the Civil Rights Congress. 

Mr. Rauh: That is correct, Your Honor, and that is the 
basis of our objection. 
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The Court: Well, now that the witness has testified that 
there is only one organization, there could not be two 
organizations to compare one against the other. 

Mr. Rauh: I don’t know how the witness could know that 
there was only one, if Your Honor please. 

The Court: You can inquire of him as to that. The ob- 
jection will be overruled. 


By Mr. Hitz: 


Q. Will you answer, Mr. Arens? 

A. The answer is, to my knowledge there is only one such 
organization; that is, the Veterans Against Discrimination 
of the Civil Rights Congress of New York, which has been 
cited, or was cited by the then Attorney General of the 
United States in December of 1947. 

Q. Is that the only citation prior to June ’56? 

A. Yes, sir. 

Q. Has the publication, ‘‘New Masses”’ been cited by any 
authority? 

A. Yes, sir. 

Q. While you are looking it up, tell us what the ‘‘New 
Masses’’ is or was in ’56? 

[Tr. 357] A. Excuse me. ‘‘New Masses’’ in 1956—I have 
a little difficulty here, a little problem I would like to explain. 

The title of the publication has changed. At one time it 
was ‘‘New Masses in Main Stream,’’ and at one time, ‘‘ New 
Masses.’’ What its title was in 1956, I do not recall. 

Q. Iam sorry, I would like to interrupt you and withdraw 
the question. : 


The Court: Proceed. 
By Mr. Hitz: 


Q. Let us turn to the testimony of Mr. Miller with respect 
to the ‘‘New Masses’’ and let’s find out as of about when it 
was he was questioned and then we can determine its name, 
and then the citation. 


Can you help us on that? 
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A. On Page 4670 of his testimony, about a little over 
half way down the page. 

Q. Yes, sir. 

A. He was interrogated with reference to an article in 
‘‘New Masses.”’ 

Q. Can you tell us approximately what year it was that 
that article was written or appeared in ‘‘ New Masses’’? 

A. 1945. 

Q. Now, would you tell us in 1945 what the ‘‘New 
Masses’’ publication was? ) 

A. In 1945, it was called ‘‘New Masses.”’ 
{Tr. 358] Q. What was its activity? 

A. You mean the citations? 

Q. No. What was it domg? 

A. It was a Communist publication. 

Q. All right. Now, was it cited prior to 756? 

A. Yes, sir. 

Q. When and by whom? 

A: In 1942, in September, the then Attorney General of 
the United States cited it as a Communist periodical. 


The Court: What was the date? 

The Witness: September 1942, it had been cited by the 
then Attorney General as a Communist periodical. 

January of 1939, it was cited by the then Special Com- 
mittee on Un-American Activities as a nationally circulated 
weekly journal of the Communist Party. 

That citation, or the essence of that citation was repeated 
by the Committee on Un-American Activities in June of 
1942. 


By Mr. Hitz: 


Q. Is that all, sir? 

A. Yes, sir. 

Q. The next activity is the World Congress for Peace, 
and its meeting in Paris in 1949. Was that activity cited by 
any authority? 

A. The World Peace Congress which, according to the 
[Tr. 359] Guide of Subversive Organizations of the Com- 
mittee on Un-American Activities; is also known as the 
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World Congress of Partisans of Peace and. the World 
Congress of Defenders of Peace, which is cross-referenced. 
in this publication to the World Congress for Peace, was 
cited by the Committee on Un-American nictivanes as a 
Communist enterprise in April 1951. 

Q. Is that what it says in there, ‘‘Communist enter- 
prise’’? 

A. I was only characterizing the rather extensive cita- 
tion. I would read it if you would care to have me do so. 

Q. I think you had better. 

A. Cited as ‘‘being among Communist peace conferences 
organized under Communist initiative in various countries 
throughout the world as part of a campaign against the 
North Atlantic Defense Act.’ 

Q. Is that all, sir? 

A. Did I give the date? 


The Court: No, you did not. 
Mr. Hitz: I thought you did. 
The Witness: The date of the citation was April of 1951. 


Thereafter, on April of 1956, it was cited as ‘a Com- 
munist-front activity in the recent peace offensive after 
World War IZ.’’ 


By Mr. Hitz: 


Q. By whom? 
(Tr. 360] A. By the Internal Security Subcommittee of 
the Senate Judiciary Committee. 

Q. Is that all, sir? 

A. Yes, sir. aoe 

Q. The next organization is the National Council of Arts, 
Sciences and Professions. Would vou tell us whether that 
had: been cited prior to 756? 

A. Yes, sir. 

Q. By whom? 

A. The National Council of the Arts, Sciences and Pro- 
fessions was cited as a Communist-front by: the Committee 
on Un-American Activities in April of 1950. 
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It was cited as a Communist front by the Internal Se- 
curity Subcommittee of the Senate Judiciary Committee 
in April 1956. 

Q. Is that all, sir? 

A. Yes, sir. 

Q. The next organization I would like to ask you about 
is the China Welfare Appeal. 

A. China Welfare Appeal was cited January of ’54, April 
of 54 and November of ’55 by the then Attorney General 
of the United States. 

Q. Is that all, sir? 

A. Yes, sir. 

Q. The next organization, the Congress of American 

Women. 
{Tr. 361] A. The Congress of American Women was cited 
as subversive and Communist by the then Attorney General 
of the United States in June of 1948; again in September 
of 1948. 

It was cited as subversive and Communist by the Com- 
mittee on Un-American Activities in April of 1950. 

The Internal Security Subcommittee, in April of 1956, 
had this to say with reference to the Congress of American 
Women, which is carried forth in the Committee on Un- 
American Activities Manual as a citation: 


‘‘As part of Soviet psychological warfare against 
the United States, Communist fronts seek to paralyze 
America’s will to resist Communist aggression by 
idealizing Russia’s aims and methods, discrediting the 
United States, spreading defeatism and demoralization. 
Specializing in this field have been such organizations 
as the Congress of American Women.’’ 


That was in April of 1956, if I didn’t give the date. 

Q. Is that all, sir? 

A. Yes, sir. 

Q: Now, on Page 4683, Mr. Arens, you stated that the 
League of Women in Poland, which was what you were 
principally asking Mr. Miller about, was a branch of the 
Congress of American Women. 
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I will-ask you now, so it-will be testimony in- this [Tr. = 
case, is that the fact, that it was such ‘a branch? 

A. Yes, sir. 

Q. To your information? 

A. Yes, sir. 

Q. Now my question is, is the League of Women in Poland 
a cited organization by any of these American authorities? 

A. Not as such, no, sir. 

Q. Do these citations only go to organizations who are, 
themselves, active in this country? 

A. I wouldn’t want to say because I would want to check 
very thoroughly before I would say that. I don’t know. 

Q. All right, sir. 

The next organization or activity, the Vout Youth 
Festival. 


The Court: The Court will take a brief recess at this time. 
(Whereupon a short recess was taken.) 


The Court: You may continue. 
Mr. Hitz: Shall I proceed, Your Honor? 
The Court: You may. 


By Mr. Hitz: 


Q. Mr. Arens, the next organization is the World Youth 
Festival. Do you find that organization cited? 

A. The World Youth Festival was cited by the Committee 
[Tr. 363] on Un-American—— 


The Court: When you say, the next, you had referred to 
to pages in the record where the organization was referred 
to. 

Mr. Hitz: I did as to some. I didn’t as to others. I can. 

The Court: That is correct. You did as to some and not 
as to others. 

The Court assumes, if there is any question about it, that 
each of the organizations concerning which you are making 
inquiry are organizations which appear in connection with 
some reference 3 in the Government’s Exhibits, which are 
four in number, ‘“‘Investigation of the Unauthorized Use of 
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United States Passports,”’ Parts 1 to 4, ESE; and 
particularly in Part 4; is that correct? | 

Mr. Hitz: These are all in Part 4. In fact, they are all i in 
the testimony of Mr. Miller. 

The Court: Proceed. For the purpose of the record it 
might be well to indicate that. 

Mr. Hitz: I thank you for straightening me out. 


By Mr. Hitz: 


Q. World Youth Festival? 
A. Cited by Un-American Activities Committee in April 
of 1951. 


The Court: Have you now made reference to the page in 
[Tr. 364] the Exhibit to which the Court referred where the 
organization’s name appears? 

Mr. Hitz: I have not yet. I will, if Your Honor wishes me 
to. 

The Court: Whenever you see fit to do it. 


By. Mr. Hitz: 


Q. You are very helpful on that, Mr. Arens. 

A. Yes. It is on Page 4663 of the testimony of Mr. Miller. 

Q. All right, sir. Now you say it was cited. Cited by 
whom and as what? 

A. By the Committee on Un-American Activities on April 
of 1951. 

Q. As what? 

A. Do you care to have me read it? 

Q. Yes, sir. 

A. Cited ‘‘as having been held from August 14 to 28, 1949 
in Budapest, with the cooperation of American Youth for 
Free World, and World Federation of Democratic Youth. 
The delegates to this festival were usually led by the Soviet 
delegation. ee 

Q. Is that all 

A. ‘*The United States was represented by a delegation 
of 175 students.’’ 
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Mr. Rauh: If You Honor please, it sounds-to me like. [Tr. 
365] this isn’t the same organization. I may have heard it 
wrong. Could the witness repeat that? 

The Court: Will you repeat it? 

The Witness: I beg your pardon? 

Mr. Rauh: Could the witness repeat or the reporter read 
it back? Sounds like it is not the same organization that is 
in the transcript. 

The Court: That is to say, the World Youth Festival. 

Mr. Rauh: Yes, Your Honor. The World Youth Festival 
in the transcript is some meeting in Prague in ’47. This 
sounds like a meeting somewhere else at a different time. 

The Court: The reporter will read back the answer. 


(Whereupon the answer of the witness was read back by 
the reporter.) 


The Court: Are you referring to the same organization? 

The Witness: I would have to say this, Your Honor. That 
the World Youth Festival cited here was the World Youth 
Festival which was as of 1949 held in Budapest. There is 
no citation as to the World Youth Festival which was held 
in Prague. 


By. Mr. Hitz: 


Q. Is it your information that they were the same or 
different activities? 

A. It is my understanding it is the same organization 
which was at a different locale. 
[Tr. 366] Q. And a different time? 

A. Yes, sir. 


The Court: Now, there has been no objection made to 
this; but this particular organization is only one of many 
on which the Government relies as indicating a pertinency 
to this question because of evidence as to the effect that 
the Defendant had some association with it in some manner. 

While this is only one organization, and while the evi- 
dence, of course, must be passed upon, it does seem to the 
Court that the record so far has indicated that the World 
Youth Festival with which the record indicated the Defend- 
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ant had association was the World Youth Festival which 
was to have met in Prague. Now the witness is testifying 
regarding a World Youth Festival which was to have met 
or did meet in Budapest, and the witness states that it is his 
understanding that it is the same organization, that they 
are both the same organization, but that they held meetings 
in the two places named, namely, Budapest and Prague. 

It does seem to the Court that although no objection 
has been made, it seems to be rather objectionable from the 
standpoint of thought or conclusion of the witness when he 
states it is his understanding. 

What is your position with respect to it? 

Mr. Hitz: Let me clarify that. 


[Tr. 367] By Mr. Hitz: 


Q. Do you have a recollection that the Committee was 
possessed of information that that was the same organiz- 
ation, however meeting at a different time; or do you not 
have such a recollection? 

A. I do not have such a recollection. I have, as I said, 
only an understanding. 

Q. What is the difference? 

A. Well, I don’t want to trespass here, except to say 
it is the information of the Committee, and myself in 
particular, that beginning about 1945, the Communist ap- 
paratus set up World Youth Festivals in each of the various 
capitals behind the Iron Curtain. 

They had one in Budapest; they had one in East Berlin; 
they had one in Prague. They have one that is contem- 
plated very soon in Moscow. 

The particular citation is a citation to the one which was 
held in Budapest. I have no present knowledge that the 
Committee on Un-American Activities or any agency of the 
Government has made a specific finding that the particular 
World Youth Festival in Prague—at least they have no 
written pronouncement on the thing—is or was controlled 
by the Communists. 

Q. And you are speaking of the Prague °47 one? 

A: Yes, sir; yes, sir. 

[Tr. 368] Q. I am asking you this question, however. I 
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think I didn’t make it clear. I am asking you whether the 
Youth Festival. which was held.in Prague in ’47 was the 
same organization which held its .celebration in ’49 in 
Budapest? 


Mr. Rauh: Objection, Your Honor, on the ground, among 
other things, that the witness has stated already that he 
does not have any recollection on that fact. 

The Court: I don’t know that the witness answered the 
question in the exact form in which it is placed, although 
the substance of his answer is as stated by counsel for the 
Defendant. : 

However, the Court will allow the question to be asked 
and the witness to give an answer to tie question in its 
present form. 


By Mr. Hitz: 


Q. Do you have my question in mind? . 

A. Yes; and the answer I have to give you is that I have 
no precise information on that in my mind at ane present 
time, beyond what I have already said. 


Q. Yes, sir. 

Now, would you turn to Page 4662 of Part 4, Mr. Arens. 

A. May I qualify that last answer 

Q. Yes. 

A. Just by one other item of information. 

Q. Yes, sir. 

[Tr. 369] A. And that is that the information is that the 
World Youth Festival, which was held in Prague, was under 
the auspices of the World‘Federation of Democratic Youth, 
which organization has been cited. 

Q. All right. Now, the fact that the World Youth Festi- 
val of 1947 at Prague was under the auspices of the World 
Federation of Democratic Youth is contained in the record 
of Mr. Miller’s testimony at Page 4662; is that not right? 

A. That is correct, yes. 

Q. All right now, will you give us information as to 
whether or not the parent organization, the sponsor organ- 
ization was, itself, cited? 
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A. Yes, sir. The World Federation of Democratic Youth 
was cited by the Committee on Un-American Activities in 
April 1951. 

It was likewise cited by the Internal Security Committee 
of the Senate Judiciary in April 1956. 


Mr. Hitz: Now, Your Honor, if Mr. Rauh wishes to make 
a motion to strike from the evidence the testimony of Mr. 
Arens concerning the World Youth Festival in ’49 in Buda- 
pest, or wherever it was, as being cited, I, of course, will 
have no objection to that. 

The Court: I think the Court has already by its comment 
indicated that the evidence is of very questionable probative 
{Tr. 370] value, so far as it concerns the Budapest meeting. 

Mr. Hitz: Yes, sir. 

The Court: But the latter testimony just given respecting 
the relationship between the Prague meeting of the World 
Youth Festival, the sponsorship thereof by the World Fed- 
eration of Democratic Youth, will remain in the record. 

Mr. Hitz: Yes, Your Honor. So, in effect, it is out of 
the record. 

The Court: In effect, it is out of the record. 


By Mr. Hitz: 
Q. The next organization of this category-——— 


The Court: That is, when you say ‘‘it,’’ it refers to the 
Budapest meeting. 
Mr. Hitz: Yes, of ’49, Your Honor. 


By Mr. Hitz: 


Q. The next organization of this category, Mr. Arens, is 
the Spanish Refugee Appeal. Tell us whether or not that 
has been cited by any American authority? 

A. The Spanish Refugee Appeal was cited by the Com- 
mittee on Un-American Activities in June of 1946. 

It was likewise cited by the Internal Security Subcom- 
mittee of the Senate Judiciary Committee in April 1956. 

Q. Mr. Arens, what is the document from which you have 
obtained this information of citation? 
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[Tr. 371] A. This is a Guide to Subversive Organiza- 
tions and Publications, issued by the Committee on Un- 
American Activities. It is dated January 1957, and is a 
compilation of the citations by various official governmental 
bodies. 

Q. I see. Did it have a print in 1956 at the time that 
Mr. Miller testified? Was there a print of that current 
at that time, sir? 

A. Well, there was a predecessor. There was a publica- 
tion that had not yet been released. Every two or three 
years the Guide of Subversive Organizations is revised and 
brought down to date. The predecessor guide was issued 
in May, I believe, of 1951. There may have been one inter- 
vening. 

Q. I wonder if you would take my question and answer 
i, 


In ’56, was there a predecessor publication to this one? 
A. Yes, sir. 

Q. Published? 

A. There was none that was published in ’56, no sir. 


Q. No; at the time, was there one in existence that was 
published, in print? 

A. Yes, sir, there was. 

Q. That is a print of this same Committee? 

Q. Mr. Arens, was Mr. Miller the only professional 
writer who was among those witnesses who were called in 
this [Tr. 372] series of hearings? 

A. Yes, I believe so. 

Q. Their names appear in the Table of Contents of Part 
4. I wonder if you would turn to that. That would be ITI 
of Government 13. 

A. Yes, sir. 

Q. Did you have anything to do with the selection of 
the witnesses who would be called at these so-called pass- 
port hearings? 

A. Yes, sir. 

Q. What did you have to do with it? 

A. In consultation with other members of the staff and 
in consultation with the Chairman of the Committee, we 
considered trying to get a pretty fair cross section for the 
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series of hearings, people in various activities, or various 
situations in relation to the passport problem who would 
be interrogated. 

Q. Mr. Arens, as the staff director, as one of the attorneys 
for the Committee, and as the interrogator designated for 
these hearings, what information did you, on behalf of 
the Committee, seek to obtain from identifying the members 
of the group of Communist Party writers that you asked 
Mr. Miller about? 


Mr. Rauh: Objection, if Your Honor please. This is the 
same question that was objected to before in a slightly 
{Tr. 373] different form to which Your Honor sustained 
our objection that it was what was in the mind of the ex- 
aminer at the time he was questioning the witness. 

Mr. Hitz: It is not my question. What did he seek to 
obtain. 

Mr. Rauh: What he seeks to obtain is obviously what 
was in his mind that he sought to obtain at that time. 

This question is indistinguishable from the one that you 
ruled on in our favor before when you said that the purpose 
of the question could not be gone into because it dealt with 
the mind of the witness, and it was undisclosed to the 
Defendant at the time he testified. 

Mr. Hitz: Your Honor, the entire hearings were designed 
to obtain information on the passport subject for the pur- 
poses of legislation and consideration of legislation. 

My question is couched in the language of what informa- 
tion did he seek to obtain. Now, that is certainly the very 
thing that we are trying to determine here. What informa- 
tion did he seek to obtain. 

The only other way it can be arrived at is for Mr. Rauh 
to argue one way and for me to argue another with respect 
to what they could have sought by the question. We have 
the man who asked the question here. He can tell us what 
they wanted to fit into their pattern of considerations to 
obtain from this question of this witness. 

(Tr. 374] Mr. Rauh: If Your Honor please, again Mr. 
Hitz is seeking from this witness what was in his mind, 
what he wanted. Those are Mr. Hitz’s own words. What he 
wanted at the time he asked the question. 
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I suggest to Your Honor that the question is identical in 
purpose and in the information it would elicit to the ques- 
tion that Your Honor has previously ruled on. It might be 
well to have the reporter read the previous question. 

The Court: It is the Court’s view that these hearings and 
the information obtained from the hearings are to be con- 
sidered by the Court in connection with all the other evi- 
dence, and the other evidence includes proposed legislation. 

It does seem to the Court that there may be some point 
to the question in its present form. The Court takes it 
that counsel for the Government is endeavoring or seeking 
—you might call it—to tie in this inquiry with two bills 
that have been introduced, which were sponsored by the 
Committee. 

Is that the purpose? 

Mr. Hitz: Sponsored by the Ginter of the Committee. 

The Court: Yes. Well, the Court could take that into 
account, the Chairman of the Committee. But in its present 
form, the Court is of the opinion the question calls for an 
answer which indicates the operation of the witness’ mind, 
which, of course, is a conclusion. 

The objection has been made. The Court feels that the 
[Tr. 375] objection must be considered as made. In its 
present form, the Court will sustain the objection. 

Mr. Hitz: I wonder if the objection could be understood 
to be that it calls for an opinion of this witness? 

The Court: That is included in the objection, the Court 
takes it. 

Mr. Hitz: Yes. In that case, I will qualify Mr. Arens as 
an expert in this field and ask him the question. 

Mr. Rauh: Objection. 

Mr. Hitz: I haven’t asked any question. Nothing to 
object to, as I understand it. 


By Mr. Hitz: 


Q. Mr. Arens, how long have you had official duties in 
connection with the investigation or collection of informa- 
tion in the field of subversive activities? 

A. Approximately ten years. 

Q. In what capacities? 
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A. Iserved as director of the Immigration Subcommittee, 
the United States Senate, in which we concerned ourselves, 
among other things, with the international Communist con- 
spiracy, particularly as it related to the immigration 
system of the United States and the immigration systems of 
the world. 

In that connection, we had occasion to conduct a series of 
investigations in the United States and abroad. 

{Tr. 376] I participated in the preparation of the 
Internal Security Act of 1950. I was in charge of the staff 
work on that legislation on the Senate side. 

Q. With what committee? 

A. That was with the Senate Judiciary Committee. 

Q. Yes, sir. 

A: Out of the Immigration Subcommittee investigations, 
there sprung the Internal Security Subcommittee of the 
Senate, and I was the first director of that subcommittee. 

We conducted a series of investigations, made a series of 
legislative recommendations in that work. 

I had charge of the preparation, staff-wise, on the Senate 
side of the Immigration and Nationality Act, which had 
provisions bearing on this subject. 

Likewise, I had charge of the preparation on the Senate 
side of the Communist Control Act of 1954. 

Q. Was that an amendment to the Internal Security Act 
of 1950? 

A. Yes, sir: And I had charge of the staff work on the 
hearings on that legislation, as well as on other legislation 
on the Senate side dealing with this general subject. 

For the last year, I have been engaged exclusively as 
director of the House Committee on Un-American Activities. 
In that work, we have conducted a number of hearings. We 
have made a number of legislative recommendations. We 
have issued [Tr. 377] a number of reports and studies, 
research projects, and the like. 


. Mr. Hitz: Your Honor, I submit that Mr. Arens is a 
person who is now shown to be qualified in this field of 
subversive activities, as well as in the field of immigration 
and the issuance and use of passports, and in the field in 
which these two activities may merge and overlap. 
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I do not concede that my question, which is, what informa- 
tion did the Committee seek to obtain from identifying 
and these persons who met as Communist Party writers 
with Miller in 1947, calls for.a conclusion or an opinion of 
an expert. . 

But in so far as Mr. Rauh makes that part of his objec- 
tion to the question, I think we have met the objection to 
it, and I ask that the question be permitted to be answered 
by this witness, without conceding the merit of Mr. Rauh’s 
objection. 

Mr. Rauh: In the first place, we are entitled to cross ex- 
amine on the expertness of the witness before he can 
qualify; and at that time, I would like to then hear what the 
question is to the witness. 

At the moment, there is no question before the witness. 
So I don’t see how he can be called upon to respond. 

I think there should be a question, and then if it is not 
objectionable on grounds other than whether this man is 
an expert, before he may answer, I think I am entitled to 
[Tr. 378] cross examine on his expertness. 

Mr. Hitz: I will put the question. I was merely stating 
my position and my reason for having qualified him. 


By Mr. Hitz: 

Q. The question is, Mr. Arens, as the staff director of 
the Un-American Activities Committee, as its principal 
attorney, as its interrogator selected for these hearings, 
what information did you seek to obtain for the consider- 
ation of the Committee at these hearings by obtaining the 
identity from Mr. Miller of those Communist Party writers 
which he stated he met with six or seven times in 1947? 


Mr Rauh: Objection, Your Honor, on the ground that 
the question of whether Mr. Arens is an expert is entirely 
irrelevant to whether he can ask this question. 

He is not being asked for his expert opinion about the 
relevance of the question, which would also be objection- 
able; but again being asked for what was in his mind. 

Whether he is an expert or not, he may not testify to 
what was in his mind. Your Honor has twice ruled on 
this, and this is the third attempt at the identical thing. 
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The Court: The Court understood counsel for the Gov- 
ernment to state that he intended to qualify the witness 
as an expert and call for his expert opinion. 

Are you now calling for his expert opinion or are you 
asking what he sought to obtain? Are you continuing to 
ask [Tr. 379] whai he sought to obtain? 

Mr. Hitz: Your Honor, I am not asking a question call- 
ing for expert opinion, as such. But the question that I 
have just put is precisely the same question I put before. 

Mr. Rauh objected; and the objection was sustained. I 
asked Mr. Rauh if it were not true that the objection that 
he made had to do with the qualification of this witness to 
answer that question because it called for an opinion. 

The Court made the answer to me, as I understood, that 
that was part of Mr. Rauh’s objection. 

The Court: That was in response to an inquiry by coun- 
sel. 

Mr. Hitz: Yes. 

The Court: Yes, that is true. 

Mr. Hitz: And I understood, of course, that that would 
have been part of the reason why the Court sustained the 
objection. 

The Court: The Court answered in the affirmative on 
that. 

Mr. Hitz: In so far as the question calling for an opinion 
of the witness, I then have qualified him to take care of it, 
without conceding the merit of the objection. 

I don’t concede the merit; but whatever merit there is 
in it has been cured by this witness being now qualified to 
be' one who can state an opinion; if-that is what it calls 
[Tr. 380] for. : 

I don’t think it calls for it. Mr. Rauh does. 

Mr. Rauh: Our objection was not basically, if Your Honor 
please, on whether it was opinion. Our objection was, the 
witness would be testifying to what was in his mind at that 
time. 

I don’t care whether it is opinion or facts that were in 
his mind. He may not testify to what was in his mind. 

Your Honor has ruled twice; and Mr. Hitz has now ad- 
mitted he is not asking for his opinion as an expert, as such. 
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it. is: the same question being brought for the third time. 
I would have thought if I had tried questioning the. same 
questioning three times in different ways, Your Honor 
would have asked me to desist. This is the identical thing. 

The Court: The Court was of the opinion that counsel was 
going to qualify the witness as an expert and ask for his 
expert opinion as to the reason for the inquiry, rather than 
to ask what he sought to obtain, which the Court has indi- 
cated the Court feels is calling for a conclusion of the 
witness. 

Mr. Hitz: Well, Mr. Arens, as I understood it, stood in 
the shoes of the Committee, so to speak. He was its agent 
in obtaining answers to questions. That is, in obtaining 
information on behalf of the Committee, if there were any 
[Tr. 381] gaps in the information that it sought to have in 
the process of considering legislation, the Committee could 
attempt to fill those gaps. 

If the Committee had a gap in the information it had 
which it desired to fill by asking this question of this wit- 
ness, I think the Committee may have that stated on behalf 
of the Committee, and this is the man to do it. 

It is in that way that we ask the question and for that 
purpose. It does not have to do with what was in the minds 
of the interrogator only and as such. It is what purpose 
was to be accomplished in the mechanics of the Committee 
considering and collecting the information for legislative 
purpose, what purpose it would accomplish, that we ask 
the question. 

The Court: The Court would permit the witness to ex- 
press his opinion based upon the qualifications as an expert 
that have been testified to and as a result of his years of 
experience in this type of work. But it is a somewhat dif- 
ferent approach than the approach which counsel for the 
Governments seeks to use, namely, to ask the witness, as 
staff director, assuming his qualifications, what he sought 
to obtain in that direct manner. 

It is a rather close question. The Court would take the 
position as it has indicated. 


Mr. Hitz: I didn’t understand the last. 
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fTr.382] The Court: The Court will take the position indi- 
cated, that on the basis of the witness’ qualifications, he may 
express his opinion as to the purpose for the inquiries of the 
witness, the questions asked the witness which were asked. 

Mr. Hitz: Thank you, sir. I will frame the question in 
that fashion. 


By Mr. Hitz: 


Q. Would you, Mr. Arens, please state, as an expert in 
this field of —— 


Mr. Hitz: Iam sorry, Mr. Rauh. Do you care to examine 
him on his qualifications? I think you have that right. 

Mr. Rauh: I was just waiting until you finished your 
question. 

Mr. Hitz: I will not ask the question. I think you have a 
right to examine him first. 

Mr. Rauh: I would rather have the question stated first. 

The Court: The Government’s counsel has indicated that 
it is his intention, on the basis of the foundation laid, to 
interrogate this witness as an expert witness; and that, in 
the Court’s opinion, is sufficient notice to counsel for the 
Defendant, so that he need not await the question, itself, if 
he desires to inquire as to the witness’ qualifications. 
[Tr. 383] It would seem to the Court that we might ad- 
journ at this time and take up the matter at this posture 
on our return at one-forty-five. 


(Whereupon at 12:35 p.m., the hearing was recessed, 
pursuant to reconvening at 1:45 p.m. of the same day.) 


[Tr. 384] AFTERNOON SESSION 


(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 1:45 o’clock 
p.m. when the following occurred :) 


Thereupon—Ricuarp Azens, the witness on the stand at 
the time of the taking of the recess, resumed the witness 
stand and testified further as follows: — 


4 
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The Court: I believe—— 

Mr. Hitz: Your Honor, the question that I intend to put 
to this witness as an expert is based upon what I believe 
to be the qualifications we have shown, that he is an ex- 
pert in the field of investigation of Communism for legis- 
lative purposes. 

The Court: Yes. The Court so-understood the ground 
or the basis for the foundational questions. We have now 
reached the point or had reached the point at the recess 
period or when recess was declared, and counsel for de- 
fendant stated that he wished to be permitted to examine 
the witness at this point on the basis of his qualifications 
as an expert witness. 

Mr. Rauh: I had prepared at lunch to waive the expert- 
ness but the field in which this man has been made an 
[Tr. 385] expert now is so vague that I am not sure 

I would like the Reporter to repeat the field of expert- 
ness because that threw me off. I was prepared to waive 
this man was an expert on subversive activities but there 
has been an added field in there. 

The Court: The reporter may read the question as stated, 
just before counsel for the defendant rose, by counsel for 
the Government. 

The Reporter: (reading:) 


‘‘Mr. Hitz: Your Honor, the question that I intend 
to put to this witness as an expert is based upon what 
I believe to be the qualifications we have shown, that 
he is an expert in the field of investigation of Com- 
munism for legislative purposes.’’ 


Mr. Rauh: Would you indulge me, your Honor, for one 
moment? 

We cannot accept that, your Honor. I was prepared 
to accept that he was an expert in subversive activities, but 
under the circumstances I have to go into the question of 
being an expert in investigations for legislative purpose. 

It is the ‘‘for legislative purpose’’ that I feel he is not 
qualified on as an expert. 
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The Court: Well, as a possible means of shortening the 
record and saving time perhaps counsel for the Government 
{Tr. 386] would care to consider rephrasing his question 
for the purpose of determining whether counsel for the 
defendant would waive cross-examination on the basis of 
the rephrased question. 

Now, that is entirely a practical suggestion and the 
Court 

Mr. Hitz: I understand. 

The Court: —doesn’t intend or desire to interfere in 
any way with the making of the record by counsel on either 
side in this case. 

Mr. Hitz: I will consider it. I think that it may well 
be that we can adopt that. I think it amounts to about the 
same thing but I cannot do it without consulting the wit- 
ness, and I would like to do so. 

The Court: Well, you may do so if you wish. 

Mr. Hitz: Thank you. 


(Thereupon Mr. Hitz conferred with the witness.) 





Mr. Hitz: We will be agreeable to accepting that as a 
suggested change in the field that I mentioned and, there- 
fore, to change the expert’s question. 

I would now like to reframe the question as follows: 

The Court: Very well. 

Mr. Rauh: Am I to understand that he is qualified now 

as an expert in subversive activities? 
{Tr. 387] The Court: Well, we will see what the question 
is and then it will come actually before the Court. Unless 
counsel for the Government wishes to state to counsel 
for: the defendant the character of the qualification or 
foundation he feels he has laid there would be no purpose 
to the inquiry, as the Court views it, at this time. 

Mr. Hitz: I will be happy to. I feel that we have quali- 
fied him and I understand this to be the agreement to the 
qualification: That he is an expert in the field of the in- 
vestigation of subversive activities. 

There may well not be any such thing as an expert in 
subversive activity, but in the investigation of it there 
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is, and we think this man is qualified and we offer him for 
that. 

I hear no comment from Mr. Rauh so I will frame the 
question. 

Mr. Rauh: I was just trying to confer with Mr. Gar- 
rison. 

Mr. Hitz: I am sorry. 

The Court: You may confer. 

Mr. Rauh: We believe that the more proper field would 
be subversive activities but it doesn’t seem to us that it 
is much different whether it is investigation of subversive 
activities or knowledge or subversive activities and we will 
let it go. 

(Tr. 388] The Court: Very well. You may propound your 
question. 


By Mr. Hitz: 


Q. As an expert in the field of the investigation of sub- 
versive activities, how can Communist discipline be 
established? 


Mr. Rauh: Objective, if your Honor please. I have six 
grounds of objection. | 

The Court: Now, just a moment. The Court wishes to 
get that question. I didn’t get that last part. What is 
the word. \\ 

Mr. Hitz: ‘‘How can Contlnunist discipline be estab- 
lished?’’ ‘*Communist discipline’’, your Honor I am sure 
is aware, are the words that are contained in the legisla- 
tion that we have had proposed here. 

The Court: Now, of course, counsel for the Gaveninent 
may make his record i in any way he sees fit to make it, how- 
ever, the Court goes back to the question which in a sense 
forms the basis of this line of objection. 

Without attempting to quote the question, it is the Court’s 
recollection, from such scant notes as the Court is able to 
take, not being an expert in shorthand, that the question 
was substantially as the Court recalls it, and the Court 
is saying this subject to any comment counsel on either 
side wish to make with respect to the accuracy of it, ‘‘As 
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staff [Tr. 389] director of the Committee what did you seek 
to obtain’’. 

Is that it? 

Mr. Hitz: That is roughly the question that we sought 
initially to ask and it was—— 

The Court: Yes, and then the question arose as to whether 
that question was one which called for the conclusion of the 
witness and counsel for the Government inquired whether 
that objection included an objection that it called for expert 
testimony, and it was then in the discussion determined, 
as the Court recalls it, that counsel for the Government 
would seek to rephrase the question in such a way as to 
cause the question to be one that would call for expert 
testimony of the witness on this question as to what was 
sought to be obtained in the hearings. 

Now, the question is, as the Court regards it, somewhat 
different. The question now is substantilaly, ‘‘As an ex- 
pert in the field of subversive activities, how can Communist 
discipline be established’’. 

It would seem to the Court that there is some difference. 
Now, counsel may have in mind moving on from that to 
expand it and to develop it so that you would seek to elicit 
the same information or the same answer as would be 
elicited from your original question, namely, ‘‘As staff 
director of the Committee, what did you seek to obtain’’. 

Mr. Hitz: It is a slightly different question in [Tr. 390] 
its wording. It would elicit the same information, the same 
testimony. 

The Court: Well, if you wish to stand on the question as 
you have framed it, you may, of course, do so. Do you 
consider that that calls for expert testimony? 

Mr. Hitz: I think the one last framed does. I don’t 
think—— 

The Court: You qualified him as an expert or you refer 
to the witness as an expert in the question. 

Mr. Hitz: I do. 

The Court: But you then go on and say, ‘‘how can Com- 
munist discipline be established’’ which, of course, the 
Court would feel carries with it, in view of the first part 
of the question, the intention to ask the witness how, in his 
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P opinion as an expert, can Communist discipline be estab- 
_ lished. 

Is that right? 

Mr. Hitz: Well, I don’t understand what the Court’s 
question is. 





\e The Court: I say the question in its present form is sub- 
| stantially, ‘‘As an expert in the field of subversive activi- 
* ties, how can Communist discipline be established’’. The 
is Court is stated that it assumes that carries with it the 
connotation, ‘‘as an expert in the field of subversive activi- 
a ties how, in your opinion as an expert, can Communist dis- 
> cipline be established’’. Pa 
[Tr. 391] Mr. Hitz: Oh, yes. I feel that is part of it, and 
i I will be glad to include that in the question. | 
™ The Court: The Court doesn’t want to be super-technical 
| about it but since the question has been objected to the 
nS Court would suggest that be incorporated in the question 
* and then it will be presented. 
m Mr. Hitz: I will, and I will repeat the question in that 
form. 


As an expert in the field of the investigation of sub- 
versive activities, how, in your opinion, can Communist 
discipline be established? 


> That, then, is the question that the Government stands | 

. upon and asks. | 
The Court: Very well. 

* Now, what is your attitude with respect to that? 


Mr. Rauh: The defense objects to the question on the | 
| following six grounds: First, Mr. Hitz is not really asking 


be for his testimony as an expert. He has just stated that he 
pe seeks to elicit the same testimony as he sought to elicit ! 
| by the question, ‘‘As staff director what did you seek to 
a obtain’’, which your Honor this morning three times said 


| could not be asked. 

This question boils down, however it is phrased—— 
The Court: Are you still discussing your first point? 
, [Tr. 392] Mr. Rauh: Yes, I am, if your Honor please. | 


:, This question boils down, however it is phrased, to what | 
had Mr. Arens in mind when he asked the question. Mr. | 
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Hitz is now doing for the fourth time what he started early 
this morning. 

Secondly, in essence his question calls, however much it 
is phrased in opinion testimony, for testimony on what 
was in somebody’s mind and to reduce it to its logical ab- 
surdity Mr. Arens is being asked for expert testimony on 
what was in his own mind. 


What we have here is a witness being asked to testify 
as an expert to what he would have had in his mind if he had 
asked the very question which, in fact, he did ask. There is 
no possibility for an expert testimony on what was in his 
own mind. What is more, the direction in this case came 
from Congressman Walter and I take it that even this 
expert is not an expert on what was in Congressman Wal- 
ter’s mind. 

The Court: You say the ‘‘direction’’? 

Mr. Rauh: Yes, sir. If your Honor please, as you know, 
under the Quinn, Bart and Emspak, cases a witness is not 
in contempt of Congress unless he has been directed to 
answer. 


The Court: The Court understands. 


Mr. Rauh: Well, I would just like to clarify my [Tr. 393] 
remark. I think I was confusing in what I said. 

We claim there was no direction to answer on point one 
and we will so move at a later stage. We admit, however, 
that there was a direction to answer on Count 2. But the 
direction to answer comes from the Chairman and the 
question is, what was in the Chairman’s mind, and what 
is being asked here under the guise of an opinion by an ex- 
pert is, what was his expert opinion on what Congressman 
Walter thought when Congressman Walter did something. 

We say that is no ground for an expert testimony. 

Third, an expert cannot testify to an ultimate legal issue 
before the judge. Now, that is what is being elicited here. 
Mr. Hitz said he was trying to elicit from the staff director 
what he sought to obtain from the defendant. That is the 
ultimate legal issue before your Honor and we submit that 
nobody under the guise of an expert can give his Spanos on 
what your Honor ‘ought to do. 
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Fourth, this was not allowed in Nathan. Just a few 
weeks ago Judge Curran tried Mr. Otto Nathan for con- 
tempt under what we believe are quite different circum- 
stances but on one point Mr. Hitz asked Mr. Ahrens, the 
same Mr. Arens, this question: 


‘“Would you be good enough to tell us what it was, 
what purpose the Chairman had, to your knowledge 
from conferences with him, in [Tr. 394] conducting un- 
der your authority the particular hearings that had 
been printed under this passport heading?’’ 


When this was objected to, and the objection was sus- 
tained, Mr. Hitz did not even try the opinion route that he 
has now tried. And I want to say to your Honor that I 
have followed the contempt cases in this court, every single 
one of them, your Honor, and no opinion testimony con- 
cerning any question asked a witness at a hearing has ever, 
in this court, been allowed. 

That must be some precedent that this has never been 
permitted and is attempted now to substitute for a question 
which your Honor rejected this morning. 

Fifth, and I submit this with all sincerity, that if this 
man is allowed to testify to his opinion in this case there 
will be then without any shadow of a doubt a due process 
question before the Court. 

Now, let us think for a minute about the defendant ap- 
pearing before this Committee, appearing before this same 
man as his interrogator. The questions, as the Government 
admits, are not pertinent on their face. The Government 
admits that. Mr. Hitz has said it twice in this—— | 

Mr. Hitz: Exeuse me, sir. I can’t let this go by without 
a correction of a statement of fact. Mr. Raub has read 
what I said several times. I said ‘‘probably’’. Mr. Rauh 
[Tr. 395] does not go by the record. 

Mr. Rauh: I will now read from Page 33 of the Record. 

Mr. Hitz: Read from Page 14, too. 

Mr. Rauh: Would your Honor ask Mr. Hitz not to have 
colloquies with counsel? 

The Court: Well, proceed. We will avoid discussions 
between counsel. 
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Mr. Rauh: On Page 33 of the Record it reads as follows: 


‘‘Not only are we allowed to introduce evidence of 
that sort under the Sacher decision, but under the 
Bowers decision in the Court of Appeals, we are re- 
quired to do so where the questions are not pertinent 
on their face.’’ 


There is no ‘‘probably’’ anywhere in any shape or form 
on Page 33 of the Record. 

Now, if Your Honor please, I was trying to tell the story 
of Mr. Miller before the Committee before this very witness 
as his interrogator. The questions, as the Government con- 
cedes,—— 

The Court: Are you now discussing all of the questions? 

Mr. Rauh: The two questions. I am only interested in 
the two questions that we are—— 

[Tr. 396] The Court: I am speaking of the points. 

Mr. Rauh: Oh, I am on point five, sir. 

The Court: You are not moving to point six? 

Mr. Rauh: No. I want to argue point five because I think 
it is of tremendous importance. 

The Court: Very well. 

Mr. Rauh: Here is Arthur Miller, playwright, in front of 
the witness. The witness is interrogating him for the Com- 
mittee. The questions, the two questions in the indictment 
are put to Mr. Miller. 

The Government has conceded on this Record—they may 
try to take the concession off but they have conceded on 
this Record—that the questions were not pertinent on their 
face. 

Mr. Miller says to this very witness, ‘‘I say these ques- 
tions are not pertinent’’ and no answer is forthcoming and 
on that decision he stands, by his position that he will not 
answer the questions. Now, if by an opinion expressed a 
year later this witness can change that record then no one 
who appears in front of a congressional committee can be 
safe because this witness by that record will have the right 
to determine whether a man is guilty in court when in fact 
he was not guilty at that time because he knew nothing 
of this material. 
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It is even worse than letting him state undisclosed facts. 
(Tr. 397] It was bad enough, in our judgment, if your 
Honor please, to allow a witness to testify to facts unknown 
to the defendant at the time he testified, but to allow him 
to give his opinion, not even facts, is far worse. 

And finally, if your Honor please, what Mr. Hitz is now 
inviting is a battle of experts. In view of the fact that this 
has never been done, that is, that no expert opinion has ever 
been allowed in a case of this kind, and in view of the fact 
that the Solicitor General’s opinion as stated is that nothing 
can be put in to vary the transcript—not even facts, much 
less expert opinion—we came to court on Tuesday prepared 
to try the case on the facts. 

Now, a question is being asked on an opinion. It is being 
asked to elicit the same testimony which your Honor ruled 
out this morning. If this is permitted we shall ask your 
Honor, having been surprised with an expert witness never 
suggested before in any of these cases, and contrary to the 
views of the Solicitor General as to its permissibility—while 
we recognize your Honor does not consider the Solicitor 
General as a rule of law, he certainly is a ground for our 
being surprised that the Government would present an 
opinion testimony—and we would ask, if your Honor please, 
for the right to find our own expert or experts in the field 
of subversive activities to read this transcript and to testify 
if it is their opinion that these questions would not [Tr. 398] 
have elicited this information but would have been for the 
sole purpose of exposing the defendant and holding him 
up for ridicule. 

And we shall, therefore, ask, if this question is permitted, 
for a delay sufficient that we may answer the surprise here 
and go forward to locate experts of equal standing in 
subversive activities with Mr. Arens. But in all sincerity, 
your Honor, we would urge that the rulings that were made 
this morning were correct and that in effect this is a ques- 
tion under another name for a reversal of what your Honor 
correctly did this morning. 

The Court: Well, the Court is not persuaded that the situ- 
ation with which the Court is confronted at this time, and 
that is the question that is now propounded, is the same 
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situation that existed this morning when the Court an- 
nounced its views and stated its ruling on the objection. 

This is a situation in which there is presented for the 
Court’s consideration the question as to whether the wit- 
ness, having been qualified as an expert, may testify as an 
expert in the field of subversive activities how, in the 
witness’ opinion, Communist discipline can be established. 

Now, it does seem to the Court that the inquiry is one 

which is within the realm or presents a case for testimony 
by an expert if properly qualified. That is with respect 
to No. 1. 
[Tr. 399] With respect to point No. 2, that the question 
calls for testimony as to what is in somebody’s mind, that 
is true in all expert testimony. It is merely an expression 
by the expert of what is in his mind as an expert. 

Third, the direction, and in relation to that that the direc- 
tion came from Congressman Walter, that, in the Court’s 
opinion, is not, with due respect to counsel, relevant to the 
question before the Court in the ruling upon this objection 
as to whether or not the witness may be permitted to testify 
as an expert witness. 

As to whether it invades the province of the Court in 
that it would result in permitting the witness to testify 
upon an ultimate legal issue before the Judge, as expressed 
by counsel for the defendant, the Court would state that, of 
course, the determination of legal issues is to be made by 
the Court, but that that does not bar a witness qualified 
as an expert to express his opinion upon a question which 
may be before the Court as a legal question or issue which, 
of course, would likewise involve factual matter. 

And the fact that it is claimed that it is not allowed in 
Nathan, the Court has previously, I believe, referred to that 
situation. The Court is not persuaded that the Nathan case 
is controlling. The Court takes the position that the waiver 
by the defendant of the question of probable cause for 
calling the defendant before the Committee does not fore- 
close [Tr. 400] the Government from establishing what 
character of inquiry was made by the Government Com- 
mittee, was being made by the Government Committee, and 
was involved in the hearings during which the defendant 
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was asked the questions which he is charged in the indict- 
ment with having refused to answer. 

The Court does not feel that it forecloses the Government 
to inquire into the latter circumstances because those cir- 
cumstances involve the question of pertinency which is dis- 
tinct, in the Court’s view, from the question that that would 
be involved in inquiry as to whether there was probable 
cause upon which to rely to call the witness before the Com- 
mittee. 

And the last point, namely, that the answer to this ques- 
tion or permission to answer this question would invite 
a battle of experts, as expressed by counsel for the defend- 
ant, of course, the Court is not persuaded that that is an 
element which it should take into account, because the issues 
are such as the record justifies and if they are issues they 
must be considered. 

And the fact that permission to answer one question will 
require or cause counsel on the opposing side to feel jus- 
tified in calling witnesses in opposition to the testimony 
given as a result of the Court’s overruling the motion, is 
not an element the Court feels should be taken into account 
by the [Tr. 401] Court. 

So the Court will overrule the additional point that was 
made by counsel for the defendant, that he knows of no case 
wherein expert testimony was ever allowed in a case of 
this general nature. It is rather a negative argument, 
rather than a citation of authority for the proposition that 
such evidence is definitely not permitted under the rules of 
the courts controlling this Court’s decisions, namely, the 
Cireuit Court of Appeals or the Supreme Court. 

So, the Court having made these comments on this motion, 
the Court will overrule the objection. 

Counsel may proceed. The witness may answer the 
question. 


By Mr. Hitz: 
Q. If you—— 


Mr. Rauh: If your Honor please, of course, I will abide 
by your Honor’s ruling, but I will ask your Honor to direct 
the witness to answer the question in the form in which it 
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is put and not make any reference to the transcript of the 
hearing or the case involved. 

The question put is: ‘‘How, in your opinion as an expert 
in subversive activities, can Communist discipline be estab- 
lished? 

I would ask your Honor, because of the importance of 
this matter, to direct the witness to stick to that question 
{Tr. 402] and not refer to the particular questions that 
were involved here. 

The Court: Well, the Court will not indicate to the wit- 
ness how he should or should not answer the question. 
If the answer to the question is felt to be such as to cause 
counsel for the defendant to move to strike it, the Court, 
of course, will consider any such motion but the Court 
will not in advance advise the witness how he should answer 
the question or direct him as to what he should take into 
account in answering the question. 

The question, in the Court’s opinion, is a rather clear 
question and the objection to it is overruled for the reasons 
the Court has stated. 

And the witness may proceed. 

The Witness: Communist discipline is established or 
determined in a variety of ways. It is established or deter- 
mined by the actual contacts which a given individual has 
with persons who have been identified as functionaries of 
the Communist Party. 


This contact is most generally established by cell meetings 
of the Communist Party. A cell meeting is a meeting in 
which only known members of the Communist Party : are 
admissible. 

To establish Communist Aeaaiine it is necesary to find 
out what actually transpires within a cell meeting (Tr. 403] 
in which the orders of the Communist Party are transmitted 
from one functionary in the Communist Party to another 
person who is in the Communist Party who may or may not 
be a functionary. 

That is the essence of the manner in which it is estab- 
lished. 


Mr. Hitz: I have no further questions, your Honor. 
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The Court: For purposes of personal comfort, it has been 
suggested that a short recess be taken and we will now take 
a brief recess. 


(Thereupon there was a recess following which this then 
occurred :) 


The Court: Counsel may proceed. 
Mr. Rauh: Thank you, your Honor. 


Cross-examination. 


By Mr. Rauh: 


Q. Mr. Arens, does the Committee on Un-American 
Activities have any rules? 
. Yes, it does. 
. Do you have a copy with you? 
. Yes, sir. 
. May I have them? 
. (Submitting a document to Mr. Rauh.) 
. May I have it marked for identification? 
. Surely. I should qualify my response to your last 
[Tr. 404] question by saying that those rules were pub- 
lished, that you have, in 1953. Subsequent to those rules, 
as appear in the Committee Report for 1956, there are 
certain resolutions which were adopted which have the 
status of rules which should be considered in conjunction 
with that pamphlet which you now have in your hand. 

Q. Well, possibly I had better mark them both then. 

A. (Submitting a document to Mr. Raub.) 

Mr. Rauh: Would you please mark this blue document 
entitled ‘‘Rules of Procedure, Committee on Un-American 
Activities’’ as our Exhibit No. 1? 


(Thereupon the aforementioned document was marked by 
the Deputy Clerk as Defendant’s Exhibit No. 1 for identi- 
fication. ) 


FOPOPO Pp 


Mr. Rauh: We offer these rules in evidence, your Honor. 
Mr. Hitz: No objection. 
Mr. Rauh: It will not be necessary to offer the other docu- 








340 


Q. Now, yesterday, Mr. Arens, you indicated that the 
Committee had received some information from the State 
Department prior to Mr. Miller’s testimony concerning 
Mr. Miller’s passport application. 

Would you mind repeating the information you [Tr. 408] 
received from the State Department? 

A. Prior to Mr. Miller’s appearance before the Com- 
mittee the Committee had information to the effect that 
Mr.. Miller had applied for a passport in the course of 
a matter of a few months prior to the hearing; that the 
question had arisen within the Department or within the 
passport office as to whether or not the passport should 
be issued particularly in view of the fact of the prior de- 
clination of a passport to him; 

That some correspondence or communication between 
Mr. Miller and his counsel ensued between the passport 
office and Mr. Miller or his counsel as to whether or not 
he had at any time been a Communist or under Communist 
discipline. . 

Q. Did he tell you anything else? 

A. I beg your pardon. 

Q. Did the State Department inform the Committee of 
anything else? 

A. Well, I hadn’t said that the State Department in- 
formed the Committee. I said we had that information. 
I mean, I did not want to leave the impression that the 
State Department has any established liaison there which 
they would report cases or anything of that character. 

Q. Well, how did the Committee get this information? 

A. I can only say that the information came to my 
attention as director of the Committee staff from oral 
[Tr. 409] conversation with a particular investigator and 
I, perhaps, had, although I have no momentary, no recol- 
lection as of the instant, what we call staff work sheets 
on. it. 

Q. From whom did the Committee receive the informa- 
tion, Mr. Arens, if you know? 

A. I say I received it from an investigator who I am 
reasonably certain received it on the basis of interroga- 
tions of persons in the State Department. 


4 
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Q. So that do you know who, in the State Department, 
gave this information to your investigator? 

A. I do not, no, sir. 

Q. Is it customary for the State Department to give 
out information to the Committee? 

A. No, sir. 

Q. What was the special nature of this case that caused 
the State Department to give you this information? 

A. You said, is it customary. I want to make it clear 
that we do not have a regular route of exchange of infor- 
mation with the State Department as we do not have with 
other executive agencies. 

On occasion, when the Committee is considering a par- 
ticular subject, an investigator or investigators will pur- 
sue that subject irrespective of where it may take them, 
and if it takes them into the State Department or any other 
Government agency, they will undertake to contact people 
[Tr. 410] there. 

I hope I have made that record clear in that respect. 

Q. You don’t know who in the State Department gave 
the investigator the information? 

A. I do not, no, sir. 

Q. So you don’t know whether the investigator really 
had the information, do you? 

A. (There was no audible response.) 

Q. You don’t know whether the investigator ever re- 
ceived the information, do you, of your own knowledge? 

A. Well, I know from conversations with the investi- 
gator that he procured information from the State De- 
partment. 

Q. Do you know of your own knowledge that the State 
Department gave him the information? 

A. Only—the only knowledge I have is what the inves- 
tigator told me. 

Q. Are you aware of any regulations concerning the con- 
fidentiality of passport applicants and applications at the 
State Department? 

A. No, I am not. 

Q. Do you believe that anyone can get this information 
from the State Department? 
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A. I do not know. 

Q. Has the State—have you ever been turned down by 
[Tr. 411] the State Department on any information you 
sought about passports? 

A. I would like to qualify what I said a moment ago, 
if you please. I believe also we had—this would be re- 
flected in the record—we had certain records that were 
in the custody of the State Department which were sub- 
poenaed. 

I stand corrected on that if the record is otherwise, but 
I know that in times past we have subpoenaed certain 
records. And I assume we subpoenaed these records, too. 

Q. Well, did you get all the information from the State 
Department by subpoena? 

A. I don’t know. 

Q. Now, this morning, I believe, you testified that the 
—correct me if I am wrong—that after Mr. Miller’s ap- 
plication of May 7th a change was had in the State Depart- 
ment regulation in question and added was the question, 
‘Are you now or were you ever a member of the Com- 
munist Party’’. 

Is' that an accurate reflection of your testimony? 

A. Well, I can probably restate it a little bit more accu- 
rately, namely, that it is my information presently that 
the application for a passport was changed to elicit from 
the applicant information as to whether or not he had ever 
been a Communist, and that that change took place sub- 
sequent to the period of time at which Mr. Miller made 
his application. 

[Tr. 412] Q. Was it your implication that it was par- 
tially the result of Mr. Miller’s application? 

A. I do not know. I do not know. 

Q. But you are pretty sure the change was made after 
Mr. Miller’s application? 

A. That is my present recollection, yes, sir. 


Mr. Rauh: Would you mark this for identification? 


(Thereupon a document identified as containing news- 
paper clippings was marked by the Deputy Clerk as De- 
fendant’s Exhibit No. 2 for identification.) 


- EPA el: 
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By Mr. Rauh: 


Q. Now, the date of Mr. Miller’s application was May 
7th, 1956, was it not? 

A. I would accept that if you have it there. I have no 
recollection to the contrary. 

Q. You were asked by Mr. Hitz, were you not, this morn- 
ing whether this hadn’t happened after May 7th, the date 
of the application, and you stated ‘‘yes’’. 

Is that correct? 

A. That is the essence of the response, yes, sir. 


Mr. Hitz: Mr. Rauh, I wonder if we could interrupt a 
moment. We may as well be correct. My information is 
May 17th for the application. 

Do you have anything to substantiate the 7th? 

Mr. Rauh: No. I am sorry. I take it I miswrote 
[Tr. 413] down this morning that it was the 7th. I am 
perfectly happy to accept that it is May 17th. 

Mr. Hitz: It is my information that it is the 17th, so if 
you got it from me or from my question it would have 
been the 17th. 

Mr. Rauh: Well, then we are all clear that the testi- 
mony this morning was by Mr. Arens that the rules were 
changed to include that question after Mr. Miller’s pass- 
port application which we now say is May 17th. 

The Witness: I am under that decided impression. Yes, 
sir. 

By Mr. Rauh: 


Q. Now, I show you Defendant’s Exhibit No. 2 for iden- 
tification and ask you if this refreshes your recollection 
in any way concerning when this change was made? 

A. Yes, this confirms my recollection. 

Q. Oh, it confirms your recollection? 

A. Yes, because the article says, ‘‘Starting this summer 
all persons seeking passports will be required’’ and so 
forth. 

And this, according to the stamp you have here, was 
issued March 29th. And I assume that ‘‘this summer’’ 
which the article is alluding to would mean the then cur- 
rent summer, which would be about the time indicated in 
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the question which the Government’s counsel posed to me 
a little [Tr. 414] while ago. 

Q. What is the date on there, Mr. Arens? 

A. The date—it is a stamped date on this article you 
are referring to—is March 29th, 1956. 

Q. Now, will you read it? 

A. And the lead sentence says, ‘‘Starting this summer 
all persons seeking passports will be required to swear 
they never belonged to the Communist Party’’. 

Now, my recollection is that the time coincides with the 
time indicated here, namely, that ‘‘this summer’’ would 
be the coming months after March 29th, which would be 
at a period after the time when Mr. Miller made his pass- 
port application. 

Q. Is it clear, Mr. Arens, now that the announcement 
that this change was being made was two months before 
Mr. Miller’s application? 

A. I beg your pardon? 

Q. Is it clear to your mind now that the change in the 
State Department regulations was announced two months 
before Mr. Miller made his application for a passport? 

A. No. It is clear just exactly the opposite, if I under- 
stand what you are saying. As of March 29th, 1956, the 
State Department announces that in the coming, then 
coming summer they are going to make a change in the 
provisions of the passport application. 

[Tr. 415] Now, what is the date again of Mr. Miller’s 
application? That was—— 

Q. May 17th. 

A. —May 17th, yes. And the actual change, I believe, 
you will find was after May 17th which was exactly what 
they were anticipating in the newspaper article dated May 
29th, which you lay before me now. 

Q. Now, Mr. Arens, will you just answer my question? 

Is it clear now that the announcement of this change 
was made almost two months before Mr. Miller applied for 
a passport? 

A. Oh, the announcement that the change was going to 
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take place. Yes, I would say that I have never seen this 
announcement before but I would say that that is clear. 
Yes, sir. 


Mr. Rauh: We offer Defendant’s Exhibit No. 2. 

Mr. Hitz: We object. There is no connection. 

The Court: The exhibit has never been identified ver- 
bally by the witness. He has made reference to it as an 
announcement. Counsel has made. reference to it as an 
announcement. 

Mr. Rauh: It is a statement from the New York Times 
of March 29th of 1956. It is a photostat made by us. 

Mr. Hitz: We object to it. It is incompetent and has 
not been identified. 

[Tr. 416] Mr. Rauh: If there is to be a questioning of 
this, why, we are perfectly happy to take it back and offer 
it ourselves. It has served its purpose of demonstrating 
concerning the testimony this morning. 

The Court: Of course, if the Government insists on its 
objection of competency there isn’t anything to support it. 

Mr. Rauh: I quite agree with your Honor and, there- 
fore, we will simply have to get the original and call a 
State Department witness. It is all right with me. If 
Mr. Hitz sees fit to force us to subpoena a State Depart- 
ment official to set this out I am perfectly willing to. 

The Court: Well, the Court is interested only in the 
legal question. If there is objection and it is insisted upon 
by counsel on either side, the Court must accept that as 
the basis for the ruling. 

Mr. Rauh: I agree with your Honor. I am suggesting 
that we had a stipulation that there would be no question 
of competency of documents of this kind, which appar- 
ently has just been broken, but that is perfectly all right. 
thea will call a State Department official to testify to 

is. ; 

Mr. Hitz: There has been an agreement between coun- 
sel that there would be no objection to the authenticity of 
these documents. That is a different proposition from the 
[Tr. 417] competency. 
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The Court: Well, if the objection as to competency is 
made the Court must sustain the objection as to compe- 
tency. 


By Mr. Rauh: 


Q. You no longer have any doubt, do you, Mr. Arens, 
that the public announcement of the change in State De- 
partment regulations was about two months before Mr. 
Miller testified. 

Is that correct? 

A. Yes, on the basis of the document just displayed to 
me which I had never seen before, and also on the firm 
understanding that the announcement is an announcement 
of a prospective course of action which in fact took place 
after his application. 

Q. And you testified this morning that the change was 
made afterwards. 

Did you mention that it had been announced before, 
Mr. 

A. No, I didn’t know it. No, sir. 

Q. Now, you testified that Mr. Miller received a pass- 
port a few weeks after the hearing, did you not? 

A. I beg your pardon? 

Q. Yesterday you testified that Mr. Miller received a 
passport a few weeks after the hearing? 

A. Yes. 

{fr. 418] Q. Did you discuss the issuance of this pass- 
port with anybody in the State Department? 

A. I did not. 

Q. Have you ever at any time discussed Mr. Miller’s 
passport with anybody in the State Department? 

A. I have no recollection of ever so doing. 

Q. Do you have a recollection that you never did? 

A. My best recollection is that I have never discussed 
Mr. Miller’s passport, whether he got one or shouldn’t 
get one, with a soul, I believe, outside of our staff. 

Q. Did anyone on your staff discuss with the State De- 
partment the question of the issuance of Mr. Miller’s pass- 
port? 
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A. Not to my knowledge-and I would seriously doubt if 
they did. 

Q. Do you know whether the State Department ever 
asked Mr. Miller for the names of the people at the 1947 
writers’ meetings? 

A. I do not know. 


Mr. Rauh: Would you please mark that as Defendant’s 
Exhibit No. 3 for identification? 


(Thereupon a letter dtd 7/6/56 and accompanying docu- 
ments was marked by the Deputy Clerk as Defendant’s 
Exhibit No. 3 for identification.) 


[Tr. 419] Mr. Hitz: Is this mimeographed letter from 
Mr. Miller to the Committee a copy of the original sent 
to the Committee? 

Mr. Rauh: This whole is a copy of the original sent to 
the Committee. I was just going to have Mr. Arens iden- 
tify the whole document so that we could put it in the 
record. 

Mr. Hitz: If you tell me what it was I could probably 
save some time. This is a copy of the same memorandum 
that was sent—— 

Mr. Rauh: This exhibit which I am now identifying to 
Mr. Hitz is a letter from Mr. Garrison, counsel for the 
defendant, to Francis Walter, Chairman of the Commit- 
tee, dated July 6th, 1956, with five attachments; one a letter 
from Arthur Miller dated July 6th; second, a memoran- 
dum of counsel; third, third and fifth, the three affidavits 
submitted by Mr. Miller to the State Department dated 
June 25th, July 3rd, 

Mr. Hitz: Just a moment, please. 





(Thereupon counsel conferred.) 


Mr. Rauh: There are two affidavits signed by Mr. Miller 
given to the State Department and a third signed by the 
Icelandic Consul given to the State Department. 

Mr. Hitz: The second one by Miller bears what date? 
[Tr. 420] Mr. Rauh: The second one by Miller bears the 
date July 3rd, 1956. 

Mr. Hitz: I have one, June the—— 
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Mr. Rauh: That is the first one. 

Mr. Hitz: All right. 

And the next one? 

Mr. Rauh: The one from the Icelandic Consul is dated 
July 5, 1956. 

Mr. Hitz: All right. 

Mr. Rauh: That is the exhibit for identification which 
I now—— 

The Court: That is Exhibit No. 3? 

Mr. Rauh: No. 3 for identification which I now hand, 
Mr. Arens. 


By Mr. Rauh: 
Q. Mr. Arens, will you please examine that document? 


Mr. Hitz: If you want to put a question it may be that 
I can help in the answer to it as to identify the documents. 


By Mr. Raub: 


Q. I wanted to ask, Mr. Arens, whether this letter and 
the five enclosures were received by the House Un-Ameri- 
can Activities Committee, and are now in the files of the 
House Un-American Activities Committee? 

A. Counsel, may I say that the letter is addressed to 
[Tr. 421] the Chairman. I would qualify the answer that 
it was sent to the Chairman in his personal office; in all 
probability filtered into the Committee staff. 

I know of the receipt of this material and have in the 
past actually glanced at it. I haven’t studied it; that is, 
I haven’t personally studied it. 

Q. Would you note the end of Mr. Garrison’s letter 
there and read the end of it there, the last-—— 

A. The letter of July 6th? 

Q. Yes, please. It may clarify: 


A. ‘‘If you or any member of the Committee have 
any question about these documents or if we could be 
helpful in any other way, Mr. Rauh and I await a call 
from you.”’ 
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Q. Before that. 


A. ‘‘For the convenience of the Committee, copies 
of this letter and its enclosures are being forwarded 
to each member of the Committee.’’ 


There is still a preceding one. 


‘©We request that all of these documents be made 
part of the official record.’’ 


Q. Yes. That was the question I had in mind. 

Now, are all of those documents part of the official record 
as far as you know? 
[Tr. 422] A. It depends upon what you mean by an ‘‘offi- . 
cial record’’. I am not trying to quibble with you but this 
is the official record here, the transcript. 

I have no doubt that in view of the request that there are 
in the Committee files all of these documents here. 


Mr. Rauh: We offer them in evidence. 

Mr. Hitz: No objection. 

The Court: Defendant’s Exhibit No. 3 is in how many 
parts? Five parts? 

Mr. Rauh: There is a letter, if you Honor pleases, and 
five attachments. 

The Court: Defendant’s Exhibit No. 3, as described by 
counsel for the defendant, is received in evidence. 


(Thereupon the documents heretofore marked as Defend- 
ant’s Exhibit No. 3 for identification were received in evi- 
dence. ) 


By Mr. Rauh: 


Q. No, would you look, Mr. Arens, at the two affidavits 
signed by Mr. Miller and see of at any place in those 
affidavits there appears the names of the Communist writers 
at the 1947 meetings? 

A. Well, if counsel would help me, are there two affi- 
davits submitted i in 3 here? 

Q. Circled there and four, I believe. 
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A. May I say they are certainly not in three. Four [Tr. 
423] is nineteen pages and I am perusing it now. I 
haven’t seen it before and I would be almost confident that 
they are not in here or it would certainly have been brought 
to my attention. 


Mr. Hitz: Do you want to state for the record that they 
are not in there and I think we can agree to it? 
The Witness: I would be amazed if they are. 


By Mr. Rauh: 


Q. In other words, you are quite sure that Mr. Miller 
gave the names to the State Department when he got his 
passport. 

Is that correct? 

A. No. No. I am sure they are not in these documents, 
here that were submitted to us. And the reason I have at 
least the degree of hesitancy in giving immediate response 
is that Mr. Tavenner of our staff is the man who actually 
did the legal work on this particular matter and actually 
studied the files. 

Q. But you are quite sure that they are not in the 
affidavits which were given to you as the affidavits given 
to the State Department? 

A. Oh, that is correct, yes, sir. Yes, sir, I have no doubt 
of that. 

Q. And is there any information that the Committee has 
that any further information than those two affidavits 
{Tr. 424] was given to the State department? 

A. No. We have no information respecting any further 
information which was or any additional information. At 
least, I haven’t such information. 

Q. Nobody in the Committee was interested in finding 
out from the State Department whether Mr. Miller had—— 

A. No, I wouldn’t say that follows, Mr. Rauh. I would 
say that we have no information that Mr. Miller gave any 
additional information to the State Department. 

I certainly wouldn’t want the record to indicate that we 
had no interest in the matter. 

Q. Well, isn’t it a fact that you know that Mr. Miller 
didn’t give those names to the State Department? 
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A. Yes. I would almost be prepared to say that as a 
matter of fact it isn’t—that he has not. 

Q. We can agree that he never gave the names to the 
State Department? 

A. As far as I know, yes, sir. 

Q. And they did give him a passport? 

A. Yes, sir. They did give him a passport. 

Q. Thank you. 

Mr. Rauh: If you Honor please, I would like to read the 
affidavits given to the State Department, if I may and I 
would like to pass them up because I have a copy and your 
Honor could follow them that way. 

[Tr. 425] (Thereupon Mr. Rauh submitted documents to 
the Court through the Deputy Clerk.) 


The Court: Very well. Proceed. 

Mr. Rauh: I am going to read, if your Honor will permit, 
the first affidavit of Mr. Miller which is the third exhibit 
to the letter of Mr. Garrison, which is Defendant’s Exhibit 
No. 3. 

It is an affidavit of Mr. Miller dated June 25th, 1956. 

The Court: Proceed. 


(Tr. 426] ‘‘ArtHur Miter, being duly sworn, deposes 
and says as follows: 


‘‘T am an American citizen, residing at Roxbury, 
Connecticut. Some weeks ago I applied for a pass- 
port, which I sent in from Reno, Nevada, where I 
was then residing. I have been advised that, in con- 
nection with this pending application, I am required 
to make an affidavit answering the question whether 
I am now, or ever have been, a member of the Com- 
munity Party. This affidavit is submitted accordingly. 

‘*(1) I am not a member of the Communist Party. 
I have never been under Communist Party discipline 
and, to the best of my belief, I have never been a 
member of the Communist Party although there were 
two short periods—one in 1940 and one in 1947—-when 
I was sofficiently close to Communist Party activities 
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so that someone might honestly have thought that I 
had become a member. The facts are as follows: 

‘“(2) In 1940 I enrolled in a Marxist study group 
in Brooklyn. I do not remember the address, but I 
‘do remember the fact that the study course was held 
in a store whose windows faced the street and that 
there was nothing in any way [Tr. 427] secretive about 
these mettings. I signed a document at this time which 
I believe to have been an enrollment form for the 
Marxist study group, but I cannot recall the contents 
of the document. While it is possible that I may have 
paid a few dollars at the time, I do not remember 
‘making any payments, nor do I remember doing any- 
thing other than attending approximately three lectures 
and finding the whole thing too boring to continue 
attending. When I dropped out of the group, no one 
spoke to me about this or tried to persuade me to re- 
turn. 

‘“(3) The second incident occurred in 1947. By this 
time ‘All My Sons’ had been a success and I was be- 
- ginning to receive some recognition for my work after 
many years of effort. I was invited by someone whose 
' name I do not recall to attend some discussions of 
writing and art by persons who I understood to be 
Communist Party writers. At that particular moment 
I was quite willing, indeed anxious, to do so, because 
I had an intense desire to locate my own thinking in 
the political spectrum and to clarify its relationship 
to Marxism and Communism. I went to about five or 
six meetings or discussions of [Tr. 428] these Commu- 
nist Party writers, held in an apartment in New York 
City. There was no agenda, no program; no one was 
- asked to do anything; it was all talk, about writing 
- from the Marxist point of view. At the next to the 
last meeting with this group I decided to write a paper 
in which, for the first time in my life, I would set forth 
my views on the relation of art to politics. The paper 
_ I prepared made this basic point: that great are, like 
science, attempts to see the present remorselessly and 
truthfully; that, if Marxism is what it claims to be— 
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a science of society—it must be devoted to the objective 
facts even more that the philosophies that it attacks; 
that the first job of a Marxist writer is to tell the 
truth and, if the truth is opposed to what he thinks 
it ought to be, he must still tell the truth as he sees it. 
At the last meeting or discussion of Communist Party 
writers I attended, I read my paper. There was a 
dumb silence; apparently what I had written was both 
non-Marxist and idealistic. In the short discussion 
that followed (before I left for good) the other writers 
made clear to me that a true Marxist writer has to 
turn down facts that do not fit [Tr. 429] the Communist 
Party line. That I could never do; that I have never 
done. 

‘*(4) One might think, after I walked out on those 
Communist Party writers, that I would have refused 
to lend my name to any more Communist-front or- 
ganizations. I agreed with the general outlines of 
what these groups were saying about civil liberties 
and about the pall of fear in this country, and I was 
in no mood to investigate to determine whether the 
statements I was asked to sign emanated from Com- 
munist sources. I now realize that this was a mis- 
take and that one who believes in democracy cannot 
cooperate with Communists for democratic purposes. 
In the last few years I do not believe I have lent my 
name to anything of this sort; I would never do so 
today. 

‘*(5) A question has been raised concerning an 
‘application’ for membership in the Communist Party 
in 1943 and a proposal that a Sue Warren is supposed 
to have made suggesting me for membership in the 
Stuyvesant Branch, Twelfth Assembly District of the 
Communist Party in 1943. I had so little connection 
with Sue Warren that when her name was first men- 
tioned to me to [Tr. 430] the hearing before the 
House Un-American Activities Committee on June 
21, 1956, I couldn’t even recall her. I now recall a 
Sue Warren whom I knew some fifteen years ago as 
the wife of a man who occasionally invited a few 
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dramatists to spend an evening at his apartment 
reading their works aloud and criticizing them. He 
was a theatrical director and these meetings were en- 
tirely non-political. Sue Warren did not attend these 
gatherings, but would occasionally come in and offer 
us coffee after the discussions were over. I never 
had any political contacts with her and certainly do 
not recollect ever having signed for her, or ever 
having given to her, any application, or other paper. 
Whether Sue Warren, on her own, did what has been 
suggested I cannot say; I can only assert that if she 
did anything of the sort it was without my knowledge. 
After having been interrogated on this point at the 
hearing on June 21, 1956, I have been searching in- 
wardly to find some hypothetical possibility which 
‘might account for the action which she may have 
taken—if in fact she took any such action. The only 
possibility of this sort which has [Tr. 431] occurred 
to me is that the enrollment form which I signed in 
1940, when I attended the study group in Brooklyn, 
as described above, may concelvably have contained 
‘an application for membership in the Party (although 
I have no recollection that it did so) and that this 
application may have been kept without my knowing 
it and, again without my knowing it, may have been 
referred to in 1943 by Sue Warren. It is conceivable 
also that my brief attendance at the study group in 
Brooklyn may have been a little later than 1940, al- 
though to the best of my recollection 1940 was the 
year in question. The whole thing is a mystery to 
me and I have set forth in this affidavit all the facts 
I can recall relating to my brief associations with 
Communist Party groups. 

‘*(6) I am neither proud nor ashamed of what I 
did. Perhaps because of the incident in 1940 and 
1947 and because I lent my name to ‘front’ groups 
for some time thereafter, I have learned more about 
the subjects of Communism and Communists and can 
think more clearly on them than others who have 
never been through this experience. 
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Certainly my writings have been widely attacked 
[Tr.432] by the Communists and ‘Death of a Sales- 
man’ was even called ‘decadent’. and ‘trash’ in the 
Daily Worker. | 

‘*(7) My purpose in going to England, as I told 
the House Committee on Un-American Activities, is 
to discuss the production there of my latest. -play, 
‘A View From The Bridge’ and to be with Miss 
Marilyn Monroe, who will then be my wife. 

‘*(8) May I just add this one additional word about 
my trip to England. My trip has nothing to do with 
politics, for I would not engage in political activity 
in a foreign country. I think the State Department 
should know that in 1954 when my passport was de- 
nied and I was prevented from going to Brussels for 
the opening of ‘The Crucible’, a great many foreign 
correspondents sought to elicit from me statements 
of criticism of the Department. These would have 
appeared in the foreign press and would have op- 
erated against the best interests of our country. I 
refused to do this, for, to me, criticism of our country 
stops at the water’s edge.’’ 


[Tr. 433] By Mr. Rauh: 


Q. If I may interject a question at this time, Mr. Arens, 
did you follow Mr. Miller’s career after he received his 
passport? 

A. No, I did not. 

Q. Are you aware of the purpose for which he went to 
England? ° 

A. Yes. I believe he said in the hearings he was going 
over there to make some type of arrangements on a play 
of his that was to be produced. 

Q. Are you familiar with the statement he made on 
arrival of love for his country? 

A. No, I am not. 


Mr. Rauh: Returning to the document: 


‘¢(9) Finally, I shall continue to-write and to criti- 
cize what I see. I think it would be a disaster and 
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a calamity if the Communist Party were ever to take 
control of this country. I believe in democracy and 
believe it is the only way of life for myself and for 
anybody that I care about. I love this country as 
much as any man, but it is because I see things that 
I think traduce the values of our country that I speak 
and write as I do. More than anything in the world 
I want my plays to [Tr. 4384] establish the positive 
values of democracy, but to do this they are going 
to have to be based on reality and on a critical and 
‘remorseless presentation of life as it is.’’ 


And then, if your Honor please, I direct your attention 
to, I believe it is four of the items attached to Mr. Gar- 
rison’s letter. This is the affidavit of July 3rd, 1956. This 
is Mr. Miller’s affidavit. 


‘‘T am submitting this affidavit in response to the 
request of the Passport Division for any additional 
‘data, not comprehended in the Division’s file, respect- 
ing my past relationship to Communism. 


‘‘J. Testimony Before the House Committee on Un- 
American Activities 


‘‘In my testimony before the House Committee I 
made two things clear: (1) that while I had had asso- 
'ciations with left-wing groups and causes in the past, 
I had never in my life been under the direction, domina- 
tion or control of the Communist movement; and (2) 
that I am a thoroughgoing believer in democracy and 
would regard it as a disaster if the Communist Party 
ever took over this country. 
‘‘Wor the convenience of the Passport [Tr. 435] Divi- 
sion the salient passages of my testimony on these two 
points are set forth below, with references to the tran- 
script pages.’’ 


I will not trouble your Honor to read the parts which 
are really a summary of what happened before the House 
Committee and which Mr. Arens read yesterday. 
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And I won’t bother your Honor to hear that a second 
time. I would, however, address your attention to Page 5, 
having skipped the part which comes from the transcript 
of the hearing which your Honor heard. On Page 5 at 
the top: 

‘TI. Statement of November 28, 1955 to the New York 
City Youth Board 


‘“As I stated to the House Committee on June 21, 
1956, I had been engaged in 1955 by an independent 
motion picture producing company called ‘Combined 
Artists’ to write a screen play on the subject of 
juvenile delinquency, with the cooperation of the New 
York City Youth Board. The Youth Board, under its 
proposed contract with Combined Artists, was to co- 
operate with me by permitting me to go along with 
the Youth Board workers into the streets at night 
in their efforts to cope with the problems of delin- 
quency, in return for which the City of New York 
was to receive a certain portion of the [Tr. 436] pro- 
ceeds of the picture. In consequence of a newspaper 
attack upon my earlier alleged left-wing associations, 
and after I had written an outline of the screenplay 
which commended itself to the members of the Board, 
a controversy arose as to whether or not the Youth 
Board should go forward with the contract. . 

‘“In the statement to the Youth Board, which was 
produced by the House Committee at the oe on 
June 29th, 1956’’—— 

Mr. Hitz: 21st. 

Mr. Rauh: —‘‘June 21, 1956 but was quoted from 
only in part, I made clear at the outset the nature of 
the faith by which I live, in these words: 

‘¢ <T do not wish this controversy disposed of, either 
in my favor or otherwise, as though it were a twig, 
but as the root of a tree whose trunk is the basic Judeo- 
Christian ideology by which we live. For I believe that 
only by the accident of the moment am I now in a 
position of defense. The deeper truth is that what I 
am defending is a concept which all of us share.’ 
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‘‘T then went on to describe my hope that through 
the screenplay I might contribute to the [Tr. 437] un- 
derstanding and alleviation of juvenile delinquency, 
and my unwillingness as a matter of principle to have 
my fitness as a creative artist judged by any standard 
other than that of the worth of the play that I had 
been engaged to produce. I referred the Committee 
to a public statement I made at the time of the denial 
of my previous passport application in March, 1954 
in which ‘I categorically denied that I was supporting 
the Communist cause or contributing to it or was under 
its discipline or domination.’ I said that this statement 
‘was of course still true but I was not willing on prin- 
ciple to be drawn into a discussion of past associa- 
tions as a prerequisite to the Youth Board’s acceptance 
or non-acceptance of me as a writer. I said that to 
take any other position would be ‘to concede to a 
philosophy which, I believe, neither you nor I nor any 
democratic person can obey. It is perfectly abhorrent 
to us when we read that under dictatorships all sorts 
of persons in all kinds of professions are forced to 
proclaim their adherence to the regime’s philosophy 
on pain of either forced silence, exile, or death. It is 
clearly an abomination [Tr. 438] to us because it is 
distant and because we abhor the philosophies which 
these people are being forced to obey.’ I went on to 
state: 


| ** “My works have been produced in Communist 
countries, in Fascist Spain, Peron’s Argentina, Tory 
‘England, and in practically every country and under 
every type of regime in the world. They have been 
‘praised by Catholic writers and Communist writers 
and castigated by both. Frankly, I couldn’t care 
less. And the reason I care nothing for such praise 
and such blame is that whatever I have written has 
sprung from my personal vision of reality and no word 
of it was ever designed to conform to any ideology 
or to confound any ideology. I am addressing myself 
to the human dilemma which to my mind transcends 
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the ideological categories current today.’ 

‘‘T concluded by referring again to the great tradi: 
tion of freedom and the dignity of the individual with 
which I had begun my statement, saying that neither 
the Youth Board nor I could participate in an examina- 
tion of my political past ‘unless all of us are willing 
to concede that the time has come when the tree of 
our tradition must be cut down, when the individual 
[Tr. 439] is no more, and there is no longer any in- 
nate right or conscientious reservation which cannot 
be seized by the state or the majority or the minority. 
I believe I am not defending myself alone here, but you 
as well and a tradition that reaches back to the time 
when man first raised himself out of the mud of un- 
consciousness and proclaimed the existence of his 
unique personality and the sacredness of his spirit.’ 

‘‘T submit that this statement to the Youth Board 
could not by any stretch of the imagination have been 
made by a man under the direction, domination or con- 
trol of the Communist movement or committed in any 
way to the furtherance of its regime.’’ 


The Court: The Court will interrupt counsel in the read- 
ing of the exhibit or such portions of it as counsel desires 
to read and recall to counsel’s mind the statement made 
on yesterday by the Court that it would be necessary for 
the Court to adjourn today at such time as to enable the 
Court to meet a commitment on a judicial matter which 
the Court had previously made for this afternoon at 3:30. 

The Court has held court until about three minutes be- 
fore 3:30 and, therefore, will adjourn at this time and 
counsel may continue the reading on our reconvening. 
[Tr. 440] . With reference to reconvening, the Court also 
calls attention of counsel to the facts stated yesterday that 
the Court has commitments in the course of its present 
assignment on the criminal branch of the court which will 
require it to postpone this hearing tomorrow because the 
Court has already made the arrangements, and they have 
been made by the Assignment Office, and the Court will 
have a full day with respect to those assignments. 














360 


So when we adjourn, which we will do in a moment, we 
will adjourn until Monday morning at ten o’clock. And 
the Court would state or ask at this time of counsel for the 
defendant if there has been any change in his situation 
regarding the suggested appointment which he had referred 
to yesterday for next Monday. 

Mr. Rauh: Counsel broke his appointment for next Mon- 
day. I would like to say on Mr. Garrison’s behalf that he 
will be unable to be here on Monday because he could not 
break his appointment, however, with the consent of the 
defendant neither of us are asking for a postponement on 
that ground. 

I would like to say, if your Honor please, that we are 
planning to call expert testimony in view of your Honor’s 
ruling and that we will ask for some time. Now, I don’t 
feel that I can ask the time today because this is a new 
subject to which I can guarantee your Honor that we will 
address [Tr. 441] ourselves at once and that I will be able 
to report to your Honor sometime on Monday what re- 
quest it is that we are making in that respect. 

It is possible, of course, that no request for time will 
be necessary in line with that request. On the other hand, 
what we are going to do is to try and find expert testimony 
to rebut the expert testimony and also, in view of the rul- 
ing of the admissibility, to give our views of this situa- 
tion. 

That would mean that an expert in this field would have 
to familiarize himself with the full record. We shall do our 
best to do that promptly. I can assure your Honor that 
we shall not let any grass grow under our feet even this 
afternoon in getting towards that. 

The Court: Well, with reference to the statement that 
if an expert is called the expert would be required to famil- 
iarize himself with the entire record, the Court, of course, 
is not passing on any application for a continuance but 
is calling attention to the fact that the subject matter of the 
expert testimony was not as broad as the entire case; 
that is to say, it was with respect to one question, as to 
Communist domination, I believe it was. 
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Mr. Hitz: Communist discipline, I think, your Honor. 

The Court: Discipline. That is correct. So that 
[Tr. 442] the Court wouldn’t want counsel for the defend- 
ant to leave court with any misapprehension or with any 
assurance because of the Court’s silence on the subject that 
the Court would rule favorably upon any request for a 
continuance. 

We are adjourning today which is Thursday. We shall 
not reconvene until Monday morning and the Court would 
assume that when counsel on both sides undertook to—no, 
the Court won’t make that statement. 

It may be that counsel on both sides had in mind the 
fact that the Court would not be able to sit on Friday. 
So the Court won’t make the statement that counsel had 
all of that time to devote to anything in connection with 
this case. 

At any rate, the Court will adjourn at this time and we 
will meet questions as they arise during the course of the 
trial. The Court will inquire of counsel on both sides in 
order to endeavor to make up its agenda of work, of which 
there is a great deal, as counsel well know on both sides, 
for the courts to perform, if counsel can give any idea of 
when they will complete the testimony in this case or when 
the case will be concluded. 

Mr. Hitz: Well, the Government will be about one half 
hour more after the cross-examination is concluded. And 
Mr. Rauh can estimate that. 

Mr. Rauh: It is a little hard, if your Honor [Tr. 443] 
please, to estimate the cross-examination. I would say— 

The Court: The Court realizes that and the Court is 
not trying to get any commitment from counsel. 

Mr. Rauh: Well, I would say that certainly our cross- 
examination shouldn’t take more than Monday. I would 
say certainly on that. And I would hope that it would 
be much shorter but I would say certainly it ought to be 
finished on Monday and I would hope before, if your Honor 
please. 

And our direct case, of course, as is always true in 
these matters, will be short. I think your Honor is aware 
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that in these cases the major time is spent on the Govern- 
ment’s case and our’s will be short. It may be so that we 
are still contemplating various problems and we, as I said, 
had interjected a new problem today which we will do our 
best not to hold up—— 

The Court: But it is your estimate that the case will 
¢o on over to Tuesday, assuming that it is in trial all day 
Monday? 

Mr. Rauh: Oh, I would say that there would be no doubt 
on that, your Honor. . 

The Court: Very well. Court will adjourn until Mon- 
day morning. 


(Thereupon at 3:35 o’clock p.m. adjournment was had 
until 10 o’clock a.m., Monday, May 20, 1957.) 
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[Tr.444] IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Criminal No. 164-57 


Unirep States or AMERICA, 
v. 
ArrHur MILLER, DEFENDANT 


Washington, D. C. 
May 20, 1957. 


The above-entitled cause came on for further hearing 
before the Honorable CHartes F. McLaveusum, United 
States District Judge, at 10:05 a.m. 


APPEARANCES: 


William E. Hitz, Assistant United States Attorney, Coun- 
sel for Government. 

Joseph L. Rauh, Jr., Esq., Frederick S. Wyle, Esq., Coun- 
sel for Defendant. 


[Tr. 446] PROCEEDINGS 


The Court: Counsel may proceed. 

Mr. Rauh: Thank you, Your Honor. 

Whereupon—RicHarp ARrENns, resumed the stand and 
testified further as follows: 


Cross-examination. (Cont’d) 


By Mr. Rauh: 


Q. Mr. Arens, last Thursday morning, did you testify 
as follows: 


Mr. Hitz: Page, please, sir. 
Mr. Rauh: Page 312 of the transcript. 
By Mr. Rauh: 


Q. ‘‘Question: Mr. Arens, you stated yesterday 
that you believed that the State Department revised 
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its application form so as to include what we may 
describe as a non-Communist affidavit, with certain 
particular questions in it, in January 1956. Have 
you made a check on the approximate date of the 
' revision so as to include such a question? 

‘¢Answer: Yes, sir. 

‘‘Question: What is your information now as to 
when it was that the State Department put out the 
new form to include such a question? 

‘‘Answer: It was some months after January 1956. 

[Tr.447] ‘‘Question: Was it after Mr. Miller’s 
application of May 17, 1956? 

‘“‘Answer: Yes, sir.”’ 


Was that your testimony, Arens? 

A. Yes, sir. 

Q. At the time you gave that testimony, did you know 
that the State Department had changed the application 
form before Mr. Miller applied for a passport? 

A. No, sir. 

Q. You did not know at the time you gave that testi- 
mony that the State Department had changed its applica- 
tion form before Mr. Miller applied for a passport; is 
that correct? 

A. That is correct, yes, sir. 

Q. I now read you from Page 4319 and Page 4320 of 
Part 1 of the hearings, ‘‘Investigation of the Unauthor- 
ized Use of United States Passports,’’ which I believe is 
Government’s Exhibit 10. 


Mr. Rauh: Does Your Honor have the Government’s 
Exhibit 10? This is Part 1 of the hearings at which Mr. 
Miller testified. 

The Court: The Clerk has handed the Court Govern- 
ment’s Exhibit 10. You may proceed. 

Mr. Rauh: I am about to question the witness concern- 
ing Page 4319. 

{Hr.448] The witness has the testimony, so he may 
follow it. 
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By Mr. Rauh: 


Q. You are following it, are you not, Mr. Arens? 
A. What part of the page are you alluding to? 


Q. Towards the bottom, the second to the last ques- - 


tion you asked: 
‘“‘Mr. Arens. I understood ...’’ 


Are you following it? 

A. Yes, sir. 

Q. ‘‘I understood you to say a little while ago. . .’’ 

Now, what day is Knight testifying here, Mr. Arens? 

A. It was the very first day. I will find it here in a 
minute. 

Q. All right. 

A. The very first day of the hearings was May 23. 

Q. And she is testifying on May 23; is she? 

A. Yes, sir; I understand so. 

Q. All right. 


‘‘Mr. Arens. I stood you to say a little while 
ago that the Passport Office in the recent past issued 
a new application form containing questions regard- 
ing membership in the Communist Party. Can you 
give the Committee information on these questions? 
And perhaps, if you have with you a sample, we 
would like to have it. 

[Tr.449] ‘‘Miss Knight. I have a copy of the new 
application form with me. It has been put into use 
and it contains the following questions: 


‘Are you now a member of the Communist Party? 
(Answer ‘Yes’ or ‘No.’) 

‘Have you ever been a member of the Communist 
Party? (Answer ‘Yes’ or ‘No.’) 

“‘If ever a member, state period of membership. 

‘‘These questions were added to the application 
in accordance with the recommendations of a com- 
mittee of the 82nd Congress. 

‘‘T have a copy of the application here, which I 
shall be very glad to leave for you. 





366 


‘“‘Mr. Arens. We appreciate having it. And I 

would like the Chairman, please, to mark that as 
‘Knight Exhibit No. 1’ and incorporate it by refer- 
ence to this record. 

‘““The Chairman. It will be incorporated. 

‘Mr. Willis. When was this application form put 
into effect? 

‘Miss Knight. The new application blank was in- 
itially issued about the first of this month. We have 
distributed it to all of our domestic field agencies 
but not to all the [Tr. 450] 3,000 courts because in 

| some cases we haven’t received word from the clerk 
of the court as to how many application blanks he 
needs.”’ 


Now, Mr. Arens, in the light of what I have just read 
you, do you care to change you testimony as to whether 
you knew at the time you testified last Thursday that the 
State Department had changed the application form be- 
fore Mr. Miller applied for a passport? 

A. No, I don’t believe I do. If I understand what you 
are driving at here, I don’t believe I do, no. The in- 
formation I was undertaking to impart here was that 
as of the time Mr. Miller made his application for a 
passport in 1955 or 56, that the form which was sub- 
mitted to him to fill out did not contain questions which 
would elicit information on whether or not he is or was 
a member of the Communist Party; that it was sometime 
thereafter when the form which was submitted to the 
applicant actually contained questions which would elicit 
that information. 

Q. Maybe, Mr. Arens, you forgot what I read you at 
the beginning. I will read it again. 

‘‘‘Question: What is your information now as to 


when it was that the State Department put out the 
new form to include such a question?”’ 


A. Excuse me, where are you reading from? 

Q. I am reading from the transcript of the hearing 
[Tr. 451] at which you testified last Thursday. 

A. Oh, I beg your pardon. 
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‘‘Question: What is your information now as to 
to when it was that the State Department put out the 
new form to include such a question? 

‘¢ Answer: It was some months after January 1956. 

‘‘Question: Was it after Mr. Miller’s application 
of May 17, 1956? 

‘Answer: Yes, sir.’’ 


A. That is my understanding, my impression; that is 
correct, yes, sir. 

Q. Now, at the time you gave that testimony, did you 
know that the State Department had changed the ap- 
plication form before Mr. Miller applied for a passport? 


Mr. Hitz: Excuse me, sir. I object to that. It assumes 
a fact not in issue and, therefore, is misleading to this 
witness. The State Department witness, Miss Knight, 
did not state that the new form had been printed up and 
put into use prior to May 17, from what Mr. Rauh has 
read. She said on May 23, when she testified, that she 
had a copy of it then. That was the new form. But she 
didn’t date it back prior to May 17. 

Mr. Rauh: I object to this interruption and effort to 
clean up the witness’ inconsistency. 
[Tr.452] Mr. Hitz: I am trying to clean you up, sir. 
I think you put something in the record that didn’t be- 
long there. 

Mr. Rauh: I will now read from Page 4320: 


“Miss Knight. The new application was initially 
issued about the first of this month.’’ 


By Mr. Rauh: 


Q. What date is she talking about there, Mr. Arens? 
A. She is talking about—you mean what month? She 
is talking about the month of May. 
Q. What date is Miss Knight talking about when she 
says: 
‘“‘The new application was initially issued about 
the first of this month.’’ - 
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A. I can see nothing except that she means the first 
of May. 

Q. May 1, what year? 

A. 1956. 

Q. And when was the application field by Mr. Miller? 

A. The application by Mr. Miller was filed—you had 
the date a moment ago—May 17; wasn’t it? 

Q. Of what year? 

A. 1956. 

Q. Now, is May 16, 1956 after May 1, 1956, Mr. Arens? 

A. May 17, 1956 is after May 1, 1956, yes, sir. 


The Court: I don’t believe we need to take time to 
[Tr. 453] establish the chronology as obvious as that. We 
have spent a great deal of time in this case. The Court 
would suggest that we limit ourselves to questions without 
going into explanations as to the effect of them. 

Mr. Rauh: Mr. Hitz had challenged the effect of them, 
if Your Honor please. I was really answering Mr. Hitz. 

The Court: The Court is not going into that question. 
It is not critical of counsel. It is simply making a sugges- 
tion. In a matter as completely obvious as the question as 
to whether May 17 follows May 1 of the same year, it might 
be left to the Court’s judicial knowledge, at least. 


Proceed. 


By Mr. Rauh: 


Q. You testified, Mr. Arens, that your Committee re- 
ceived information from the State Department concern- 
ing Mr. Miller’s passport; did you? 

A. Yes, sir. 

Q. Who received it? 

A. The Committee. . 

Q. Who in the Committee? 

A. Excuse me. The Committee staff member or mem- 
bers who were working on the passport projects. 

Q. Who were tkey? 

A. One gentleman was Mr. Donald Appell, A-p-p-e-]-I. 

Q. Who else? 

{Tr. 454] A. I could only say who else worked on the 
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particular project on the staff; and I don’t mow who of 
the two actually. did it. The other gentleman who worked 
on the project of passports, on the investigative phase of it . 
was Mr. Frank Bonara, B-o-n-a-r-a. 

Q. Do you know which of these two gentlemen received 
the information from the State Department? 

A. I could make a very good educated guess on the thing 
and that would be Mr. Donald Appell, but I do not know 
for a certainty. 

Q. Now, you received your briefing on what information 
the Statement Department had given the Committee from 
Mr. Donald Appell? 

A. Not exclusively. I want to make it clear just how I did 
receive a briefing and from whom. 

We have an inter-staff worksheet arrangement. We also 
have staff conferences, staff consultations. In this particu- 
lar project, the staff consultations which I had were with 
both Mr. Appell and Mr. Bonara. 

Q. You don’t know of your own knowledge which one 
received the information from the State Department? 

A. My guess is—it is a little bit more than a guess—I 

would almost answer it would be Mr. Appell because he is 
the senior investigator of the staff and had the principal 
investigative responsibility here. 
(Tr. 455] Q. Did Mr. Appell tell you that the State Depart- 
ment had given the Committee information that they had 
been sending foreign playwrights, novelists and news- 
papermen to Mr. Miller for cultural discussions ever since 
1949? Did Mr. Appell tell you that? 

A. I didn’t understand your question. 

Q. Did Mr. Appell ever tell you that the Committee had 
received information from the State Department that they, 
the State Department, had been sending foreign play- 
wrights, novelists and newspapermen to Mr. = for 
cultural discussions ever since 1949? 

A. Oh, no. 

Q. Do you know whether the State Department has been 
sending foreign playwrights, novelists and newspapermen 
to Mr. Miller for cultural discussions. ever since 1949? — 

A. No. 
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Q. You don’t know? 

A. No. 

Q. Does the State Department ever give you favorable 
information about people who are applicants for passports? 


Mr. Hitz: Excuse me. I object. It is immaterial, Your 
Honor. Irrelevant and immaterial. 

Mr. Rauh: On the contrary. It is most material that we 
know what it is that the Committee had in its files. This 
witness was allowed to testify to what was in the [Tr. 456] 
Committee’s files. I am trying to get at what is in the Com- 
mittee’s files. 

The Court: Well, the question, as the Court understands 
it, is whether the State Department sent reports to the Com- 
mittee, of which the witness is director, regarding favorable 
applicants for passports; is that correct? 

Mr. Rauh: Regarding favorable information regarding 
applicants for passports. 

The Court: — regarding favorable information regarding 
applicants for passports. 

The Court is not quite able to see the materiality of that. 
The Court will sustain the objection. 


By Mr. Rauh: 


Q. Now, on direct examination, you repeated used the 
phrase ‘‘information in the files of the Committee.’? Would 
you describe the information in the files of the Committee, 
how it is kept and what form it is in? 

A. May I, in response to that, first of all make an 
observation. I doubt seriously if I repeatedly referred to 
information in the files of the Committee. If I did, I mis- 
spoke myself in this respect: That the source of my inform- 
ation, as director of the Committee, is not on the basis of 
myself going to the files, themselves, of the Committee. 

The source of my information, because of the variety of 
[Tr. 457] my responsibilities, is what we call worksheets 
between the staff members and staff consultations. 

Now, if I have cleared that point, may I answer the 
principal question. I don’t mean to be at all evasive of 
the question; but I want to get that one point clear. — 
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Q. Well, you can elaborate on what you then meant by 
‘information in the files of the Committee.’? You used 
that phrase several times. 

A. I meant information of the Committee, or my in- 
formation. 

Q. That was your information you were talking about? 

A. Information in the possession of the Committee, of 
which I am a representative or staff member. 

Q. Now, taking your phrase, ‘‘information in the pos- 
session of the Committee,’’ will you describe how this in- 
formation is kept? 

A. Yes. I will describe how it is assembled. That is the 
same thing. 

We have a project such as this particular project to which 
an investigator or investigators are assigned. Those in- 
vestigators interview prospective witnesses. Those inves- 
tigators, by devices which I am sure you would not ask 
me to reveal in a public session of this kind, acquire in- 
formation—— 

Q. I am sorry, I didn’t get your answer, what you [Tr. 
458] were saying about what I would not ask you to reveal? 

A. Iam sure you wouldn’t ask me to divulge any security 
or confidential arrangements which this Committee may 
have with prospective informants. 

Investigators acquire information from prospective wit- 
nesses or informants or other sources which may be avail- 
able to the Committee staff. That information is written 
up in what we call worksheets, which is then digested by 
the investigator or investigators working on the project, 
brought to my attention, and we have, as I said a few 
moments ago, staff consultations not only upon the general 
operation of the Committee but upon the specific subject 
matter which the man or men who are working upon it re- 
port to me and discuss the matters. 

Q. On how many people does the Committee have in- 
formation? 

A. I beg your pardon? 

Q. On how many people does the Committee have in- 
formation? 
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A. In the aggregate, I would estimate probably a million 
and a half items of information relating to various people. 
Much of it is from public sources. 

Q. Is this a million and a half items or items on a million 
and a half people, Mr. Arens? 

A. Let me explain what we do have, and then that will 
{Tr. 459] answer your question. 

Again, I say, I am not trying to avoid specific or direct 
answer. It is only that the question doesn’t quite tie in with 
the fact. 

We have cards in what we call our Public Reference and 
File Section on, roughly speaking, a million and a half—a 
million and a half cards; and we card our material on sub- 
ject matter and upon individuals. 

In other words, let’s say that you wanted to find some- 
thing on the XYZ organization. You could look into our 
public file cards and you would find there references to our 
files on the XYZ organization. 

If you wanted to find information on Mr. X, who is alleged 
to be a Communist, you could look there and the card system 
would gear you into Mr. X. 

That is what we call our public files. Now, in addition to 
that, we have what we call our investigative files which, 
from the standpoint of Committee operations, are abso- 
lutely secret. 

@. And how many persons not in the million and a half 
public files are in the private files? 

A. I have no idea. 

Q. There would be some in addition to the million and 
a half? : 

A. I would speculate—purely from the standpoint of 
[Tr. 460] giving you a truthful answer—that there is in all 
probability a very high degree of duplication of names, but 
the type of information there is not a type of information 
we would want to make available to the public at large. 

You understand, in our public file system, we make it 
available to every member of the Congress who, in turn, 
make it available to the world at large, to various agencies 
of the Government, occasionally to various patriotic organ- 
izations, such as the American Legion, VF'W, and so forth, 
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material which is in our public file, all of which is based 
upon public sources. 

For example, in the public file system, we have reference 
to hearings, which have been public. We have reference to 
publications of the Communist Party, which have been 
public. We have references to other leaflets, pamphlets, 
and so forth, all of which are public. Public statements, 
newspaper items, all of which are public. 

In our investigative, confidential files, we have in there 
hearsay material; we have material that is not sworn to; 
we have a vast array of material which, because of its very 
nature, if for no other reason, we have to keep absolutely 
secret. 

Have I made myself clear? 

Q. Do you include in your files of the Committee all in- 
formation received by the Committee? 

[Tr. 461] A. Do we include in the files of the Commit- 
tee—— 

Q. Do you take information from any source you can 
get it? 

A, Oh, yes, sir; yes, sir. 

Q. Do you include in your files anonymous letters con- 
taining information about people? 

A. Yes, with this qualification; that we evaluate the 
source, check it against other sources. Much of the work of 
any investigative agency such as ours goes on the basis of 
tips, or anonymous suggestions; but the fact that someone 
would, on an anonymous basis, say something on the issue, 
with respect to anyone, does not in and of itself have any 
particular credence. It isn’t given particular credence by 
the Committee. . 

Q. The answer to my question, do you include in your 
files anonymous letters containing information about peo- 
ple, was, yes, was it, Mr. Arens? 

A. It ‘depends on what files you are talking about. Not 
in our public files. I should have said also, in addition to 
our public files, investigative files, we have correspondence 
files. 

Q. Now, in your files of the Committee—would you just 
answer this question—— 
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A. Yes, sir. 

Q. —do you include anonymous letters containing: 
{Tr. 462] information about people? 

A. Yes, sir; yes, sir; yes, sir. 

Q. Do you include in your files anonymous letters saying 
that another anonymous person had said something about 
@ person? 

A. I have no recollection of ever seeing such a letter. 

Q. You have never had a letter—— 

A. I say, I have no recollection of ever seeing such a 
letter or had knowledge of such a letter. 

Q. If such a letter was received, would the Committee 
leave it in its files? 

A. In the investigative files, of course, yes, sir. 

Q. It would leave anything in its files it got; wouldn’t it? 

A. Well, it depends on what all you are encompassing 
within ‘‘anything.’’ 

Q. Well—— 

A. Generally speaking, any information, memos, sugges- 
tions, leads, tips, anything on a specific subject matter which 
bears upon the general jurisdiction of the Committee will 
be incorporated in our secret files, so that the investigator 
who is assigned to a particular project would have leads, 
would have any tips, any bit of information; and I would 
only add that that is uniform practice of all investigative 
agencies. But we do evaluate it. And I don’t mean by this 
to leave the [Tr. 463] impression that an anonymous tip 
or an anonymous letter or a crank letter is given any par-. 
ticular consideration by the Committee as conclusive or as 
evidence. 

Q. Have you completed your answer? 

A. Yes, sir. 

Q. Is there any limit on the degree of hearsay that your 
Committee will include in its files? 

A. Not in investigative files, no, sir. 

Q. Now, supposing a person wants to give oral informa- 
tion to the Committee, is this generally reduced to writing? 

A. Sometimes it is and sometimes it isn’t. Here is the 
way we would proceed. 


Let us assume you had some information you wanted to 
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give to us. You would put in a call to the Committee. You 
would probably be interviewed, either by coming to the 
office, or by having a member of the staff interview you. 

If it appeared that there was absolutely nothing of any 
consequence to what you had to say, there would be no 
record of it at all, even by conversation with myself in my 
office there. On the other hand, if the information which 
you had had some substance to it, there would be a memo- 
randum prepared, and that memorandum would be incor- 
porated in our secret files. 

Q. Is there any rule of the Committee on reducing such 
oral information to writing? 

A. I know of no such rule, no. 

(Tr. 464] Q. Is there any practice of the Committee on 
reducing such oral information to writing? 

A. Yes. I would say as a practical matter, yes. The 
answer would be in the affirmative. 

Q. Was the information which you testified to about 
Arthur Miller last week received orally or in writing by the 
Committee? 

A. It was received, so far as I know, in both manners, 
by both processes. I konw that the investigators inter- 
viewed a number of people, including people in the Depart- 
ment of State, and, I believe the record will show, had 
access to certain of the material in the possession of the 
Passport Office of the Department of State. 

They then would come back to the office and prepare 
work-sheets. 

Q. So there are either worksheets or other writings to 
back up your testimony that you gave last week? 

A. I didn’t say that; and I didn’t mean to leave that 
impression. There are either worksheets or conversations 
with investigators, staff consultations, staff conversations. 

Q. Did you do any investigating on this case? 

A. No, sir. 

Q. Did you get any information on this case from any- 
body except an investigator? 

A. I don’t believe so,’ with this qualification. Again 
[Tr. 465] I am under oath and I want to be absolutely 
accurate. : & 
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We have, in addition to our investigative unit in the. 
office what we call our Files and Reference Section; and in 
this case, as in all cases in which we go into public hearings, 
the name of the individual was checked through our Files 
and Reference unit, which is a separate and distinct part of 
the operation from the investigative unit; and I am abso- 
lutely certain, on the basis of my reference to this record, 
that the Files and Reference Section sent in to me, in 
anticipation of the interrogation of this witness, a sizeable 
quantity of exhibits, because the record shows that there 
were a number of exhibits used there. Whether those were 
routed to me via the investigative unit, I couldn’t say, be- 
cause I don’t recall. 

Q. Those came, did you indicate before, from the public 
files of the Committee? 

A. Yes, sir. By those, I mean what we call the material 
that would come from the Files and Reference Section 
which, again, is public information. 

Q. Now, coming back to the confidential files of the Com- 
mittee, is all the information concerning Mr. Miller either 
in ‘the form of a writing from the outside world, or in the 
form of a worksheet? 

A. I do not know; and that is what I said. Some of it 
came in the form of a worksheet; some of it on the basis of 
oral conversation with the investigators. And during the 
{T'r. 466] interrogation, as you recall, an investigator who 
handled this particular case sat right next to me and would 
be in consultation with me, as your co-counsel is right now. 

Q. Who is that investigator? 

A. The investigator who sat with me on that particular 
case was Mr. Don Appell, who is the senior investigator of 
the staff. I think it would be reflected in the opening part 
before he actually appeared. 

Q. Would you look on Page 4655—— 

A. Yes, sir. 

Q. —and see if there is some reference to this? 

A. There is not, no, sir. 

Q. Is there any reference to it at the opening of the 
hearings generally, on Page 4303? I direct your attention 
about eight lines down. 
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A. Yes, it was here. Page 4303. You are alluding to 
Part 1. 

Q. Yes. 

A. Yes; that is right. 

Q. So Mr. Appell was with you throughout the hearings? 
the hearings, because there was another man working on 
the passport project. To be specific, to show you what I 
have in mind, Mr. Rauh, Mr. Bonara, I know, worked up 
most of the material which we had in anticipation of the 
appearance [Tr. 467] of Paul Robeson. So he would sit 
with me on that particular case. 

I am decidedly of the opinion and of the recollection 
that Mr. Appell worked up most of the material on the 
Arthur Miller case. So he would be sitting with me during 
that interrogation. 

Q. Now, Mr. Arens, leaving aside how you learned this 


- information, is it correct to say that everything in the 


private or confidential files of the Committee concerning the 
Defendant was either reflected in a writing from the outside 
or in a worksheet? 

A. Everything in the confidential files, of course, would 
have to be in writing or it wouldn’t be in the files. That 
is correct, yes, sir. 

Q. Did you prepare a single writing? 

A. I have no recollection at the moment of preparing 
any single writing except—you mean on the Arthur Miller 
case, as such? 

Q. Yes. 

A. No, sir, I have no present recollection of preparing 
a single writing on that. 

Q. So is it fair, Mr. Arens, to say that everything you 
testified to was what somebody else told you or was in a 
writing of the Committee? 

A. No, sir. It is fair to say that everything I [Tr. 468] 
testified to was either told to me by an investigator orally, 
or was submitted to me by an investigator in a worksheet or 
was submitted to me by the Files and Reference Section 
pursuant to either my request or the request of the inves- 
tigator in charge of the project. 
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Q. Last week, Mr. Arens, I believe you testified that 
the files of the Committee contained information that the 
Defendant had joined the Communist Party in Brooklyn, 
New York in 1943 and maintained membership at least 
until 1947. 

Was this information received in the form of a written 
document or report? 

A. To my eyes—it came to my eyes in the form of a 
worksheet and was supplemented and embellished or elabo- 
rated on, I should say, in the form of conversation with 
the investigator or investigators in charge. 

Q. Do you or don’t you know haw the information was 
received by the Committee? 

A. Yes, sir. 


Mr. Hitz: Excuse me, sir. I object. Mr. Rauh evidently 
is attempting to get at the source of the information, which 
is inviolate not only in the court of law, but even in appli- 
cation for search for an arrest warrant. 

Mr. Rauh: If Your Honor please, I am trying to get at 
exactly what Your Honor said I could cross examine on at 


the very time I objected to this witness testifying. 

{Tr. 469] I objected to his testifying because he doesn’t 
have the vaguest notion of what is in the files of the Commit- 
tee; and I am trying to prove it. He gets this stuff either 
out of writings which we ought to have, or he gets it as 
second hand from another investigator. I am trying to show 
that this witness doesn’t know anything about this infor- 
mation. 

‘So my question is, from where did this information come. 
It is a way of testing this witness’ knowledge of what is 
in the files. 

Mr. Hitz: Whatever his purpose is, it is not permitted 
for him to find out the source of the information. 

Mr. Rauh: I am not asking for the name at this time, if 
Your Honor please, where they got it from. That may or 
may not come later. I am asking in what form did it come: 
A letter, an oral report, or some other form. I am testing 
his knowledge of the files. 

The Court: Well, as the Court recalls the testimony, it 
is to the effect that the information received was either in 





the form of written reports or verbal reports from members 
of the investigatory staff. Now, what further—— 

Mr. Rauh: I want to know which, if either, this witness 
can say it is. I want to know from this witness, was this 
received as a written report from the outside; was this 
received as oral information reduced to writing. I don’t 
think the witness knows, if Your Honor please. 

[Tr. 470] The Court: When you say ‘‘this,’’ to what do 
you refer specifically? 

Mr. Rauh: The basis of the witness’ testimony last week 
that the files of the Committee contained information that 
the Defendant had joined the Communist Party in Brooklyn, 
New York in 1943 and maintained membership at least 
until 1947. I want to know the basis for that statement 
in the sense, was this information received in writing or was 
this information received orally by the Committee, if the 
witness knows. 

The Court: Well, the Court will permit you to interrogate 
the witness to that extent. The Court will overrule the 
objection as to that question. 


By Mr. Raub: 


Q. Do you understand the question, Mr. Arens? 

A. May I give a response—— 

Q. Let me ask it again. 

A. —and see if there is meeting of the minds. 

Q. Do you understand the question? If you do not, I 
will restate it. 

A. Perhaps you had better do so. 

Q. Last week, Mr. Arens, I believe you testified the files 
of the Committee contained information that the Defend- 
ant had joined the Communist Party in Brooklyn, New York 
in 1943 and maintained membership at least until 1947. 
{[Tr. 471] Was this information received in the form of 
a written document or was it received orally and reduced 
to writing? | 

A. As between the investigators and myself, it was both 
by oral—— 

Q. No; I am not asking about the investigators and 
yourself. 
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A. Between the investigator and the sources of his in- 
formation? 

Q. Yes. 

A. It was, as I understand it from the investigators, on 
the basis of conversations which the investigators had with 
confidential informants, as well as on the basis of the actual 
perusal by the investigators of certain confidential files, 
which I would be very reluctant to allude to or describe 
further. 

Q. Are there writings of all this information either in 
the form of what was originally received or in the form 
of the investigators’ worksheets? 

A. Yes, sir. 

Q. May I have them, please? 

A. I don’t have them. 

Q. Will you produce them? 

A. I would be very reluctant to do so for the reason that 
we regard the worksheets within the operation of our 
staff as secret and confidential. I am under a directive, 
or [Tr. 472] at least a thorough understanding—I will put 
it that way—that our secret files are to be maintained 


absolutely secret; and if we ever would establish a prec- 
edent of releasing the information in our secret files, I 
would certainly be in trouble with the Committee, to say 
the least. 


Mr. Rauh: Now, if Your Honor please, we ask you to 
direct the production of this material; and I would like to 
say why. 

Mr. Hitz: We object to it. 

Mr. Rauh: What has happened here is that this witness 
has testified to certain information in the possession of the 
Committee. He has no personal knowledge whatever 
whether the Committee actually has this information. 

‘What we have developed this morning is that he is 
testifying to two things; One, from the contents of written 
documents. Certainly, it is perfectly clear that a man may 
not testify to the contents of documents if the other side 
has timely raised objection to his testifying to the con- 
tents of documents; and we raised this point the first 
_ day Mr. Arens testified. 
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And secondly, he is testifying to what Mr. Appell and 
Mr. Bonara told him. 

Now, I think the confusion arises here, if Your Honor 
please, between the right to put in the documents which 
are hearsay, and the right of Mr. Bonara and Mr. Appell 
to testify to hearsay, and the right of this man to testify 
to what [Tr. 473] Bonara and Appell told him, and to what 
is stated in the documents. 

We are not contending at this moment that this informa- 
tion would not be admissible if properly authenticated. We 
are saying that this witness has no personal knowledge 
that this material is in the files of the Committee except 
in so far as he is testifying to the contents of a document, 
and in that respect he is violating the best evidence rule. 

Now, I would like to cite to Your Honor the cases that 
answer Mr. Hitz’s contention that there is anything secret 
or any right of confidentiality of this material. 

I would like to call Your Honor’s attention here to the 
eases that deal with that subject. United States v. Con- 
forti, 200 F. 2nd, 365; cert. denied. United States v. Cop- 
lon, 185 F. 2nd, 629. 

The first case was in the Seventh United States Circuit 
Court of Appeals. The second was the Second United 
States—— 

Mr. Hitz: I missed that citation. 

Mr. Rauh: The second was United States v. Coplon, 185 
F. 2nd, 629. That is the Second Cireuit. The Conforti 
ease is the Seventh Circuit. 

United States v. Grayson, 166 F. 2nd, 863. That is 
Second Cireuit. United States v. Beckman, 155 F. 2nd, 


580. That is the Second Circuit. United States v. Andol- 


sehek, 142 F. 2nd, 503. That is the Second Circuit. 

[Tr. 474] There are some District Court cases, but I won’t 
bother Your Honor with those, in view of the Court of 
Appeals decigions in other circuits. 

Now, what these cases hold is that the Government has 
got a choice. They can act like everybody else in the court- 
room, or they can dismiss the prosecution. But they can’t 
violate the rules of evidence. 
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There are two rules of evidence which are being vivlated 
unless these documents are produced. The first is the best 
evidence rule; and the second is the rule of hearsay, because 
Mr. Arens is testifying here to what he was told by Mr. 
Appell and Mr. Bonara. 


Now, there is one point there was some confusion about 
when we made these points, and Your Honor said we could 
cross examine about them and bring it up at that time, and 
that is the problem of how you introduce hearsay. 

Just because the hearsay in the files of the Committee can 
be adduced doesn’t prove that they can be adduced in viola- 
tion of every rule of evidence in a United States Federal 
District Court. 

He has adduced the hearsay by hearsay, and by violating 
the best evidence rule on written documents. Therefore, 
we say that he has adduced the hearsay given the Com- 
mittee contrary to the normal, legal methods of introducing 
evidence. 

ff Mr. Arens’ testimony stands, then it means that not 
{Tr. 475] only in a contempt case is every bit of hearsay 
in the files of a Congressional committee available in a 
courtroom—and you heard the testimony of this witness 
that there is no degree of hearsay they don’t receive and 
accept in their files—that with all that hearsay, he not only 
ean testify to its existence, but he can testify to its exis- 
tence when he doesn’t know of his own knowledge that it 
exists. 

Therefore, we now ask for the production of the docu- 
ments and for the production of Mr. Appell and Mr. Bonara, 
who are under the control of the Government; and in the 
alternative, if that should be denied, we would ask to strike 
this entire testimony that came from the files as not 
properly authenticated. 

The Court: The Court has previously stated its position 
with respect to this matter. Counsel is making his record. 

Tt has been established that the material which has come 
to the knowledge of this witness comes from two sources: 
Hither from investigators working for the Committee, and 
under the direction of the witness; or from documentary 
information. 
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The Court would not require an investigating committee 
to disclose confidential information or disclose the confiden- 
tial workings of the Committee. 


The Court’s position has been stated that it is not the 
substantiality or the admissibility in evidence in a court 
of [Tr. 476] law of the material considered by the Com- 
mittee, which is the test as to whether the Committee may 
consider that material. 


The Committee, as counsel has well stated, consider hear- 
say material, and the Court is not concerned with whether 
it is hearsay or whether it is not hearsay as it comes to the 
Committee, and is not concerned with the correctness of 
it, the soundness of it, or the question as to whether under 
test this Court would consider it admissible for the purpose 
for which the Committee considered it. 

The question is, did the Committee have material which 
would cause it to consider that inquiry of this witness con- 
cerning anything to do with passports was a proper inquiry. 

Now, counsel for the Defendant agress to all that, but 
takes the position that the witness may not testify to mate- 
rial which came to him in the manner in which he has 
testified it came to him, for the reason that it is hearsay 
testimony, and violates the best evidence rule. 

The Court does not feel in this proceeding that that test 
should be applied. The Court has already indicated that 
the witness may testify as to material that came to him, 
came to his knowledge from the sources which he has out- 
lined; and the Court will not require the production of the 
source material. 

The Court will sustain the objection to production of 
that material; and that includes the production not only 
of [Tr. 477] the documentary evidence, but also of the in- 
dividuals named, Mr. Appell, and any others, from whom 
the witness received the information. 

The objection is sustained. 

Mr. Rauh: We move to strike all the testimony of Mr. 
Arens on the ground that it is either hearsay on hearsay, 
or a violation of the best evidence rule. 


The Court: The objection of the Defendant is noted; and 
the objection is overruled. 

















384 


Mr. Raub: Just to clarify the record, if Your Honor 
please, I would like to speed things up here, I take it that 
the issuance of a subpoena for Mr. Appell and Mr. Bonara 
is not necessary on our part; that Your Honor has ruled, 
that if we do issue a subpoena, it will be quashed. 

The Court: That is the effect of the Court’s ruling, yes. 

Mr. Rauh: Since we are precluded from examining the 
documents and the hearsay upon which Mr. Arens’ asser- 
tions were based, it is impossible for us to pursue this cross 
examination, because it makes possible for him to make any 
assertions he wishes without the remotest possibility of any- 
body being able to check on them. 

In view of Your Honor’s rulings, we will continue. 


By Mr. Rauh: 


Q. Last week, I believe, Mr. Arens, you also testified 
[Tr. 478] that Mr. Miller had urged more freedom from 
discipline in a ’47 speech to Communist writers. 

Was this information received in the form of a written 
report or oral statement by the Committee? Not by you, 
but the Committee. 

A. I do not know. 

Q. You don’t even know where this information came 
from; do you? 

A. I know where the bulk of it came from. 

Q. I asked you a question now about this particular piece 
of information, namely, the basis of your testimony that 
Mr. Miller had urged more freedom from discipline in a 
1947 speech to Communist writers. You don’t know where 
that came from; do you? 

A. To the Committee, not to me? 

Q. To the Committee. 

A. I know it came on the basis of examination by a 
member of our staff of secret files, as well as on the basis 
of interviews with persons who were deemed by the in- 
vestigator and myself, on the basis of my conversation with 
the investigator, to be thoroughly reliable. 

Q. You don’t know where it came from, though; do you? 
Didn’t you just tell me, in answer to my first question. that 
you didn’t know whether it came orally or in writing? 
Didn’t you tell me that, Mr. Arens? 
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[Tr.479] A. That is correct; yes, sir. 

Q. Thank you. 

Mr. Arens, you testified to other information in the files 
of the Committee during the last week, did you not, be- 
sides these two points about membership and this ’47 meet- 
ing? 

A. Yes, sir, I did. 

Q. Was this information received by the Committee in 
the form of written documents or orally? 

A. Some in the form of written documents, some orally. 
For example, on the written documents, as the record re- 
flects, we had a number of documents in which Mr. Miller 
had been a participant in what we have called here previ- 
ously these Communist fronts. Those were documented, 
we thought, very clearly. That came from our public Files 
and References Section. 

Q. Now, coming back to your confidential files, which 
was the subject of my inquiry, Mr. Arens, was this informa- 
tion that is in your private files, on the basis of which 
you testified last week, received in the form of written 
documents or orally? 

A. My best judgment is, it would be both. 

Q. I read from Page 371 of the transcript of last Thurs- 
day, and ask you if you testified this way: 


‘‘Mr. Hitz. Question: Mr. Arens.. .”’’ 


Mr. Hitz: Just a moment, please, sir. All right. 
(Tr. 480] By Mr. Rauh: 


Q. ‘‘Mr. Hitz. Question: Mr. Arens, was Mr. Mil- 
ler the only professional writer who was among those 
witnesses who were called in this series of hearings? 

‘‘Answer: Yes, I believe so. 

‘‘Question: Their names appear in the Table of Con- 
tents of Part 4. I wonder if you would turn to that. 
That would be III of Government 13. 

‘‘Answer: Yes, sir. 
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‘‘Question: Did you have anything to do with the 
selection of witnesses who would be called at these so- 
called passport hearings? 

‘¢ Answer: Yes, sir. 

‘‘Question: What did you have to do with them? 

‘‘Answer: In consultation with other members of 
the staff and consultation with the Chairman of the 
Committee, we considered trying to get a pretty fair 
cross section for the series of hearings, people in 
various activities or various situations in relation to 
the passport problem who would be interrogated.’’ 


Did you so testify, Mr. Arens? 


A. Yes, sir. 

Q. When was this cross section made up, Mr. Arens? 
{Tr.481] A. Specifically, I couldn’t tell you, to save my 
soul. In general, it would be within the course of a few 
months, at least, prior to the actual hearings and issuance 
of subpoenas. 

Q. First, when was the first subpoena issued, Mr. Arens, 
for the first witnesses at your hearings, please? 

A. I can answer it this way, if it will be helpful to you. 
That the subpoena on this particular case was issued on 
the first day of June, and most of the other subpoenas— 
most of the subpoenas went out about the same time. 

There is generally a staggering of a few days one way 
or the other from the standpoint of mechanical problems 
involved. 

Q. The first witness testified on May 23, is that correct, 
at the hearings? 

A. Excuse me. I made a mistake on that date. I was 
looking here at this. 

Q. Yes. 

A. Excuse me. I want to qualify that. I thought I was 
looking at the subpoena. 

Q. I haven’t asked you a question about the Arthur 
Miller case. 

A. You asked me when the subpoena was issued. 
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Q. I am not asking you when the subpoena was issued 
in the Miller case. I am asking you when the subpoena 
went out for the people who testified on May 23. 

[Tr. 482] A. I understand your question; and I was try- 
ing to answer it by alluding to this particular one because 
this would refresh my recollection as to when all of them 
went out, because they all went out about the same time. 

Q. You mean a subpoena went out about June 1 for some- 
body going to testify on May 23, Mr. Arens? 

A. I said they went out about the same time. Generally, 
subpoenas go out about a month before the actual appear- 
ance. 

Q. The subpoenas will go out about a month before the 
actual appearance? 

A. That is our general practice, yes, sir. 

Q. Now, when would the subpoenas have gone out, then, 
for the people who testified on May 23? 

A. Within the course of a month prior thereto. 

Q. About the end of April 756? 

A. Something along that line, yes, sir. 

Q. At the time the first subpoena went out, was your 
cross section made up? 

A. Yes, sir. Yes, sir. 

Q. Was Mr. Miller included in your cross section? 

A. Yes, sir. 

Q. Had you decided to call Mr. Miller before he filed his 
passport application? 

A. You would have to tell me again—he filed his pass- 
port application on May 17; wasn’t that right? 

(Tr. 483] Q. That is correct. Was he included in your 
cross section? 

A. I would think so. 

Q. So he was included before he filed his passport appli- 
cation; is that correct? 

A. I would think so. 

Q. So Mr. Miller’s—— 


A. In order to be absolutely clear here—I am under oath, 
as you appreciate, counsel—I don’t have a specific recol- 
lection of the exact time in any of these cases. I am only 
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trying to be helpful, to give a responsive answer that in 
each case about a month prior to the time that the witness 
is to appear, we order the issuance of subpoenas. 

I have no particular recollection of the exact day on 
this; and I am sure you wouldn’t expect me to have. 

Q. My question, Mr. Arens, is subject to an answer. Was 
Mr. Miller included in your cross section of people that 
you were going to call, which cross section you have testi- 
fied was being made up in April; at the time you made up 
that cross section, was he included? 

A; Whether or not he was actually included, I do not 
recall. I would say that there was a decision reached on 
his particular case on whether to call him approximately 
a month before the subpoena was issued; and I would have 
to refer to this report here to get the exact date of the 
issuance [Tr. 484] of the subpoena. 

Q. Would you answer the question? Was Mr. Miller 
included in the cross section you made up in April or 
wasn’t he? 

A. I do not know. 

Q. Thank you. 

How many of the witnesses other than the official State 
Department witnesses did you have information that they 
had gone behind the Iron Curtain, Mr. Arens? 

Do you have before you the hearings, Government’s Ex- 
hibits 10 to 13? 

A. Yes. 

Q. Will you look through that list, please, and tell me 
how many of the witnesses, other than the official witnesses, 
the Committee had information that they had traveled 
behind the Iron Curtain. 

Take your time and look through it. 

A. Do you want a precise, exact answer or an approxi- 
mation? 

Q. No; I would like it precise, please. 

A. It would necessitate reading a little bit of each rec- 
ord to refresh my recollection. 

Q. Go ahead. 
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A. Well, starting with the first witness whose record I 
am now looking at—— 


[Tr. 485] The Court: Will you refer to pages, if you are 
going to testify from exhibits? 

The Witness: Yes, sir. 

William Aloysius Wallace, whose testimony begins on 
Page 4321, who, I believe, was a friendly witness, went to 
the Soviet Union with a group known—and I can’t find the 
name right here—but my recollection is it is some kind 
of a trade union committee. I am trying to find the name. 
He went to the Soviet Union with that committee. 


By Mr. Rauh: 


Q. I am trying to shorten this, Mr. Arens. 

A. Yes, sir. 

Q. All I would like from you, if you will tell us how many 
of these, one-by-one, had passports, or without passports 
or with passports went behind the Iron Curtain, or the 
Committee had information that they had gone behind 
the Iron Curtain? 

I don’t care where they went. Just tell me how many 
went behind the Iron Curtain. 

A. That is what I am doing now. Most of them did, if 
that will help you. I am trying to—— 

Q. Can you find anybody in there beside Mr. Miller and 
Mr. Boudin? I will speed it up. Can you find anybody 
else who did not beside Mr. Miller and Boudin? 

A. Yes. 

[Tr. 486] Q. Who else? 

A. My recollection is Stephanie Horvath did not. Let 
me look to confirm my recollection on that. Perhaps others. 
I think I see another one, too. I would be certain of this 
Stephanie Horvath. 

Q. She wasn’t really a witness about a passport anyway. 
She was just a policewoman; wasn’t she? 

A. That is correct. 

Q. She had nothing to do with the passport hearings; 
did she? 
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A. Yes; she identified under oath one or two persons 
whom she knew as members of the conspiracy. 

Q. I am asking you about those who traveled on pass- 
ports who were investigated. 

Will you point out to me somebody in that category who 
didn’t go behind the Iron Curtain, or you didn’t have in- 
formation that they didn’t go behind the Iron Curtain other 
than Boudin and Miller? 

A. May I invite your attention to Clark Howell Fore- 
man, Page 4510. I am not certain about him. That is in 
Part 3. 

Q. Isn’t it a fact that Clark Howell Foreman traveled 
to Poland, Mr. Arens? 

A. Do you see the part in the hearing where that ap- 
pears? 

{fr.487] Q. No, I don’t have it. It is my recollection. I 
have read these hearings. You were there. Did he travel 
to Poland or didn’t he? 

A. I am refreshing my recollection on that point right 
now. 

Yes, sir. I see here on Page 4518 a question: 


‘*Kindly tell us what month you went to Poland.’’ 
And his answer: 

‘““To the best of my knowledge and belief, it was 
December, and it may have been November or De- 
cember.”’ 


He went to Poland; yes, sir. 

Q. Is there anyone else in there other than Mr. Miller 
or Mr. Boudin who didn’t go behind the Iron Curtain, or 
you didn’t have information went behind the Iron Curtain? 

A. Will you excuse me? I have two more here I want to 
check just to be certain. 

Q. Will you, please. 

A. I know all of them were engaged in travel and had 
passport difficulties. Just whether they were behind the 
Tron Curtain or not, I would be hard pressed to say without 
refreshing my recollection. 
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Of course, not to be technical, but would you include 
Red China in the Iron Curtain? 

[Tr. 488] Q. I would; would you? 

A. They have a distinction that they make between the 
Iron Curtain and Bamboo Curtain. I just want to be 
able—— 

Yes; I believe all of them had with the exception of 
Stephanie Horvath. \ 

Q. Who was the policewoman witness? 

A. Yes. With the exception also of the two State De- 
partment people, with the exception also of Leonard Bou- 
din, they all had some travel in which they had engaged 
in behind the Iron Curtain in Europe or in Red China. 

Q. Thank you, Mr. Arens. 

A. Yes, sir. 

Q. Now, tell us how many of them had lawsuits pending 
for their passports, and whether Mr. Boudin fell within 
that category? 

A. Whether Mr. Boudin fell in that? 

Q. Yes. 


Mr. Hitz: Do you want to get a date for the date of 
pendency? 

Your Honor, I object to the question. It is not definite 
with respect to time. Mr. Arens will have trouble answer- 
ing that question. 

Mr. Rauh: I will rephrase the question. 


‘By Mr. Rauh: 


Q. Mr. Arens, will you tell us how many of these wit- 
nesses [Tr. 489] had pending or past lawsuits for pass- 
ports? 

Mr. Hitz: As of what time? 


Mr. Rauh: Pending or past, pending at the time of 
the hearings or past. 

Mr. Hitz: The hearings lasted for almost a mane I 
think it is important that the question be made Gennes 
or I object to it. 
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A. Yes; she identified under oath one or two persons 
whom she knew as members of the conspiracy. 

Q. I am asking you about those who traveled on pass- 
ports who were investigated. 

Will you point out to me somebody in that category who 
didn’t go behind the Iron Curtain, or you didn’t have in- 
formation that they didn’t go behind the Iron Curtain other 
than Boudin and Miller? 

A. May I invite your attention to Clark Howell Fore- 
man, Page 4510. I am not certain about him. That is in 
Part 3. 

Q. Isn’t it a fact that Clark Howell Foreman traveled 
to Poland, Mr. Arens? 

A. Do you see the part in the hearing where that ap- 
pears? 

[Tr. 487] Q. No, I don’t have it. It is my recollection. I 
have read these hearings. You were there. Did he travel 
to Poland or didn’t he? 

A. I am refreshing my recollection on that point right 
now. 

Yes, sir. I see here on Page 4518 a question: 


‘‘Kindly tell us what month you went to Poland.’’ 
And his answer: 

‘*To the best of my knowledge and belief, it was 
‘December, and it may have been November or De- 
cember.”’ 


He went to Poland; yes, sir. 

Q. Is there anyone else in there other than Mr. Miller 
or Mr. Boudin who didn’t go behind the Iron Curtain, or 
you didn’t have information went behind the Iron Curtain? 

A. Will you excuse me? I have two more here I want to 
check just to be certain. 

Q. Will you, please. 

A. I know all of them were engaged in travel and had 
passport difficulties. Just whether they were behind the 
Iron Curtain or not, I would be hard pressed to say without 
refreshing my recollection. 
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Of course, not to be technical, but would you include 
Red China in the Iron Curtain? 

(Tr. 488] Q. I would; would you? 

A. They have a distinction that they make between the 
Iron Curtain and Bamboo Curtain. I just want to be 
able—— 

Yes; I believe all of them had with the exception se 
Stephanie Horvath. 

Q. Who was the policewoman witness? 

A. Yes. With the exception also of the two State De- 
partment people, with the exception also of Leonard Bou- 
din, they all had some travel in which they had engaged 
in behind the Iron Curtain in Europe or in Red China. 

Q. Thank you, Mr. Arens. 

A. Yes, sir. 

Q. Now, tell us how many of them had lawsuits pending 
for their passports, and whether Mr. Boudin fell within 
that category? 

A. Whether Mr. Boudin fell in that? 

Q. Yes. 


Mr. Hitz: Do you want to get a date for the date of 
pendency? 

Your Honor, I object to the question. It is not definite 
with respect to time. Mr. Arens will have trouble answer- 
ing that question. 

Mr. Rauh: I will rephrase the question. 


‘By Mr. Rauh: 


| Q. Mr. Arens, will you tell us how many of these wit- 
nesses [Tr. 489] had pending or past lawsuits for pass: 
ports? 


Mr. Hitz: As of what time? 

Mr. Rauh: Pending or past; pending at the time of 
the hearings or past. 

Mr. Hitz: The hearings lasted for almost a a I 


think it is important that the question be made ss 
or I object to it. 
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Mr. Rauh: It seems to me, if Your Honor please, the 
question is very definite. How many had lawsuits pending 
at the time of the hearing or had previous lawsuits. 

Mr. Hitz: I object to the question. 

The Court: Well, if the objection is made as to the speci- 
ficity of the question, that is to say, as to the time cut-off, 
there would seem to be validity to the objection. 

The question seeks to elicit from the witness what oc- 
carred or what was in existence prior to a certain time, 
and the time which forms the basis of the question seems 
to' be a period of a month. That would seem to be a 
rather ambiguous question. 

Mr. Rauh: I am sorry, Your Honor. I will try to re- 
phrase it. 


By Mr. Rauh: 


Q. At the time that each of these witnesses testified, will 
you tell us the names of those who then had pending a 
lawsuit or had completed a lawsuit against the State De- 
partment? 

{Tr.490] A. Again, it will necessitate me alluding to the 
record in each individual case. 

Q. You may do so. 

A. Well, beginning number one would be William Aloy- 
sius Wallace, beginning at Page 4321. He was a friendly 
witness, and without perusal of the record here, I would 
say almost without qualification, I am certain he did not 
have. 

Next, would be, beginning on Page 4343, Willard Uphans. 
I will now peruse this record. 

Perhaps I could help on this question by saying this: 
That I wouldn’t know on all of them how many may have 
had. I see that issue presented right here with Mr. Uphaus. 
He had had passports issued before and perhaps had 
some declined. Whether or not he had actually engaged 
in litigation in the courts, I don’t know, and I don’t believe 
this record would reflect. 

'Q. Does the record reflect that Paul Robeson, Clark 
Howell Foreman, Leonard Boudin, Otto Nathan all had 
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passport suits either at the time they testified or before? 

A. I can say without a moment’s hesitation at least some 
of those, I know, had passport litigation pending. I know 
Paul Robeson did. — 

Q. What about Foreman? 

A. Clark Foreman? May I look at the record on that? 

Q. Yes. 

[Tr.491] A. Begins on Page 4510. 

I am scanning this rather quickly. I don’t see that from 
the record there is an indication that Mr. Foreman had a 
litigation that had been instituted at any time prior to his 
appearance on passport matter. — 

If you have a particular place you can refresh my recol- 
lection, I ask you to invite my attention to it.. I do know 
—and I see my recollection is refreshed from this record 
that he had some difficulties with the State Department on 
his passport. 

He had some passports that were cancelled, something 
of that effect. 


Mr. Hitz: Mr. Raub, the testimony so far goes only to 


Robeson, Boudin and Nathan; is that it? 

Mr. Rauh: No. I was asking about the whole group; but 
I am trying to speed it up, to help out here, and I am now 
asking whether the Committee had testimony or evidence 
or anything in its files as to Robeson, Foreman, Boudin, 
Nathan and Willcox concerning the question whether they 
had litigated or were litigating at the time of their appear- 
ance passports against the State Department. 

The Witness: I know Robeson did. I know Boudin did. 


By Mr. Rauh: 


Q. What about Nathan? 

A. I was just looking at Foreman’s. Can you help me 
[Tr. 492] on that as to any place in here as to where there 
would be an indication of it? I have no independent recol- 
lection of it. 

Q. Would you look at Page,4512, please. 

A. Yes. This would indicate, his answer about a third 
of the way dowa, that he had... 
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Q. Would you read it, please? 
A. Yes. 
This is about a third of the way down on Page 4512. 


‘‘Mr. Foreman. I want to say about the passport, 
which I really tried to say before, that I am prepared 
to show it to the Committee and to the counsel and to 
read into the record the entire contents of it, which 
is nothing except what the State Department gave to 
‘me after a very long and expensive lawsuit, except 
that it now has my signature on it. 

‘Now, I am perfectly prepared to show that to the 
counsel, but it does seem to me that it is unreasonable 
to ask me to surrender it.”’ 


So that would indicate that he had a prior lawsuit. 

Q. You told us Boudin had such a lawsuit. What about 
Nathan? 

A. Otto Nathan? 

Q. Yes. You testified in his case three weeks ago. 
{Tr. 493] Don’t you remember anything about Mr. 
Nathan? 

A. I remember something about Mr. Nathan. I don’t 
remember whether this particular issue—— 

Q. You don’t remember whether he had gotten a pass- 
port by a lawsuit or not; is that correct? You don’t re- 
member? 

A. I have no independent recollection of it as of the 
moment. I do recall quite vividly the Nathan case, and 
I do recall the issne he had difficulty with the State Depart- 
ment over his passport. I don’t remember whether there 
was a lawsuit over it. 

Do you see in here, counsel, a similar passage to the one 
we just looked at on the other case? 

Q. We will find it for you. 

A. All right, sir. 

@. Will you look, please, at Page 4547. 

A. 4547. Now, is there a passage there to which you 
specifically invite my attention? 
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Q. Yes. About half way down, I call your attention to 
Mr. Nathan’s answer, the last paragraph of his answer: 


“Tt would not only be tantamount to the suspension, 
but would infringe upon the authority of the Executive 
Branch of the Government which issued it and upon 
the Judicial Branch which ordered its issuance.”’ 


Does that refresh your recollection as to whether the 
[Tr. 494] Committee had information that Mr. Nathan had 
been a participant in the litigation of passport with the 
State Department? 

A. No; this does not refresh my recollection. I have no 
doubt that the statement made by the witness there would 
indicate to my mind conclusively that there had been some 
litigation on the thing. 

Q. What about Mr. Willcox? Page 4562, at the top of 
the page. 

A. I see on Page 4563, counsel, the observation made by 
Mr. Willcox: 


‘“May I raise the objection that this is directly the 
subject which is under adjudication in the District 
Court.”’ 


Which was an allusion to his passport litigation. 

Q. So at least five of the persons, the Committee had in- 
formation they were involved in a litigation or had been 
involved in a litigation with the State Department; is that 
correct? 

A. Yes, I think so. 

Q. Isn’t it a fact, Mr. Arens, that Mr. Miller was the only 
witness called as to whom there was no evidence of travel 
behind the Iron Curtain and as to whom there was no evi- 
dence that he had been involved in a litigation with the 
State Department? 

A. It may well have been. As is obvious here, it is 
[Tr. 495] difficult with the array of witnesses of this kind 
here stretching back over a year to pinpoint precise items 
of fact in each one of them. 


Q. Now, did you testify that everybody except Boudin 


had traveled behind the Iron Curtain? 
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A. You mean just a few moments ago? 

Q. Yes. Did you? 

A. Well, we had the exception of Stephanie Horvath. 

Q. Yes, the policewoman. But the applicants to pass- 
ports. 

A. I had also the State Department people. 

Q. Yes. Let’s leave out now, Mr. Arens—— 

A. Yes, I believe that is correct. 

Q. Did you testify now that Boudin and four others of 
these had been in passport litigation? 

A. Just now you mean? 

Q. Yes. 

A. Yes, sir. 

Q. Then isn’t it a fact, and can’t you answer this, yes, 
or, no, Mr. Arens, that Mr. Miller was the only witness 
called as an applicant for a passport where there was no 
evidence of travel behind the Iron Curtain and where there 
was no evidence he had been involved in a litigation for a 
passport? 

Can you answer that, yes, or, no? 

{fr. 496] A. I would want to say, yes, on the basis of what 
the record has developed here; but I would want to qualify 
it by saying this: That we knew, and the record reflected 
activities—— 

Q. I asked you a question that can be answered, yes, or, 
no. Is it or is it not a fact that Mr. Miller was the only 
witness among the passport applicants who were called as 
to whom there was no evidence of travel behind the Iron 
Curtain? 

A. Yes. 

Q. And as to whom there was no evidence of a passport 
litigation? 

Is Mr. Miller the only witness in that category? 

A. Who had not traveled behind the Iron Curtain, to 
our knowledge; is that correct? 

Q. Or been involved in a litigation, yes. Was he the only 
witness? 

A. I believe so, yes, sir. 

Excuse me a minute. He was involved in litigation. 

Q. He was? Tell me when? . 





397 


A. Well, not litigation in the sense—not litigation in the 
sense of a judicial proceeding in a court. 

Q. What litigation was he involved in? What do you think 
litigation means, Mr. Arens? 

A. I mistook what you meant by litigation—in which 
rir: 497] there was a passport controversy. 

Yes, sir; you are correct on your question. 

Q. Thank you. 

Mr. Arens, you testified about two bills, I believe, in the 
Congress in 1956. What were their numbers? 


The Court: If you are going into a new phase at this time, 
it wouldn’t be an interruption, and I think it would be well 
to relieve the reporter. She has reported steadily without 
interruption. 

We will take a recess at this time. 

(Whereupon a short recess was taken.) 


Mr. Rauh: May I ask the Clerk to pass up to the Court 
Defendant’s Exhibit 3 of last Thursday, please. 

Last Thursday afternoon, if Your Honor please, just 
before adjournment, I was reading the document which had 
been admitted, and I believe it is Item 4, attached to the 
letter of Mr. Garrison to the Committee, the affidavit of 
Mr. Miller, dated July 3, 1956, and I was at the bottom of 
Page 7. 

I would like to start, if I may, at the top of Page 8. 

The Court: Just a moment. You are now continuing at 
a point at which you terminated or interrupted your exam- 
ination on Thursday night. 

Mr. Rauh: Yes, Your Honor. If you will recall, I was 
reading Mr. Miller’s affidavit, which has been admitted in 
evidence. 

[Tr. 498] The Court: Yes, the Court does recall that. 

Mr. Rauh: That is where I would like to start now, if 
I may. 

The Court: You may start, of course, any place you wish; 
but the Court trusts it didn’t interrupt you, because at the 
close of our morning session, when the Court announced 
the recess, you had announced that you were about to go 
into the question of the two House bills. 
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Mr. Rauh: I will do that when I finish reading this, if 
Your Honor please. 

The Court: Yes. Then you may proceed. 

Mr. Rauh: I am on the top of Page 8, if Your Honor 
please, of, I think it is the fourth attachment there. It is 
the one I was reading. It is the second affidavit of Mr. 
Miller. 

The Court: That is correct. 

Mr. Rauh: And it is Page 8. I believe we have the same 
copy. 

The Court: Yes. Page 8. Very well. 

Mr. Rauh: ‘‘III Keynote Address at the Conference on 
World Affairs Sponsored by the Department of Social 
Sciences of the University of Colorado, at Boulder, Colo- 
rado, delivered on April 9, 1956 At An All-University Con- 
vocation 


‘‘In this address, which was broadcast and he be 
published by the University. . .’’ 


[Tr.499] This, of course, is Mr. Miller talking. . 
‘,.. my principal theme was the.vital importance to 


America of presenting to the’ world a true picture of 
our American culture, and the need of our overcoming 
the distorted picture of a materialistic country by a new 
and bolder program of participation with the back- 
ward countries of the world in their upbuilding. 

‘<In the course of my remarks I said: 


‘¢ ¢Yet the fact remains, and I believe it to be a de- 
monstrable fact, that with all our absence of apparent 
awe, we have produced more than a decent quota of 

cultural works in the past two decades. The crucial 
importance of the image we cast in the world is not 
appreciated among us and in my opinion is one of the 
wounds through which the blood of our influence and 
our dignity is constantly seeping out. I go back once 
again to the image of our force. If our enormous 
_ power to destroy, and whatever else it is, military force 
is a destructive force—if we are content to allow it to 
appear in the hands of a people who make nothing of 
culture, who are content to appear solely as business- 
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men, technicians, and money-makers, we are handing 
[Tr. 500] to the Russian, who appears to make so much 
of culture, an advantage of regiments. And the further 
irony is that the serious Russian, both student and 
artist, has been so hamstrung by the tryannical struc- 
tures ...’’ 


I think it means ‘‘strictures.”’ 


‘<¢_.. on thought in his country, that his intellectual 
production has in recent years been brought to nearly 
a standstill excepting in those scientific pursuits con- 
nected with militarily valuable science. It is, in their 
case, an irony which does not escape the notice of the 
world, in fact, it is precisely their tyranny that has kept 
nations out of their grasp. I believe, in short, that if 
we could only recognize and admit to our success in 
culture, if the policy of our Government and our people 
toward the things of the mind and the spirit were 
especially conscious and made serious, we have at hand 
a means of coming into closer harmony with other 
peoples who at bottom share our basic values.’ 


‘¢ At a subsequent point in this address, I spoke of the 
recent novel by a well-known British author, Graham 
Green, entitled, ‘The Quiet American,’ in which Ameri- 
cans were falsely caricatured as relying only upon po- 
litical opportunism and force and as spiritually empty, 
[Tr. 501] smug and self-satisfied. I deplored the fact 
that this picture of a typical American seems not to 
have been regarded by critics abroad as the caricature 
that it is. I then said: 


‘¢ ‘Tt is time, I think, for us to step back and with 
open eyes, and a dignified humility, to look at where we 
are. How does it come to pass that so successful a 
system and so free should so steadily lose its hold 
upon the hearts of men over a single decade, when 
its competition is a tyranny whose people live in com- 
parative poverty and under the rule of men instead 
of law? Is it truly possible that everything can be 
laid to the success of Communist propaganda? [If . 


‘ 
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that is true, then I think the jig is up for then history 
is truly made of words, and words that lie. But it 
is demonstrably untrue, for there has never been a 
Communist revolution in a country with parliamentary 
government, excepting for Czechoslovakia, which was 
a revolution under Russian bayonets. Nevertheless, 
there is a sense in the world that somehow we are 
helpless, excepting for our armament, against a posi- 
tive ideology which moves forward as we stand still 
or move backward. The conviction grows, it seems, 
that we have nothing really to say that we haven’t 
said, and nothing (Tr. 502] really to do excepting 
to stand by our guns.’ 


‘“‘Toward the end of my remarks, I said: 


‘<<The danger, I believe, is that the Communist 
‘idea will, in fact, be able to accommodate itself to the 
new complexity, but that we shall not, because we 
shall have refused to see that great social changes 
can be anything but threats to us. The danger is 
that without our participation in the reorganization 
of the backward sections of the world, our central 
value, in the dignity of the human being based upon 
a rule of law and civil liberty, will never become part 
of the movement of peoples striving to live better at 
any cost. 


‘¢ ‘Wor that and that alone ought to be our mission 
in this world. There are many mansions not only in 
heaven but on earth. We have or ought to have but 
one interest, if only for our safety’s sake, and it is 
to preserve the rights of man. That ought to be our 
star and none other.’ 


‘‘Here, again, I submit that no one but a person 
' devoutly dedicated to the highest ideals of American 
democracy could so speak. 


[Tr.503] ‘‘IV Letter to American Committee for 
Cultural Freedom, American Committee for Liberation 
_ from Bolshevism, and Union of Soviet Writers, Dated 
February 7, 1956 
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“This was a letter which was made public by the 
American Committee for Liberation from Bolshevism, 
and which was liberally quoted from in the New York 
Times among other papers’ (Times, February 13, 1956, 
page 9). As set forth in the letter, and as noted by 
the ‘Times, I received independent invitations from all 
three of the above-named organizations—the two 
American organizations being of course strongly anti- 
Communist—asking me to write a statement on the 
occasion of the 75th anniversary of the death of Dos- 
toevsky. The request from the two American organi- 
zations was with the understanding that the statement 
would be broadcast into the Soviet Union, and I took 
it for granted that the Soviet radio would also broad- 
cast whatever I might write. 

‘‘T decided to address a letter to all three organiza- 
tions. 

‘After describing the receipt of the three independ- 
ent invitations, I said: 


‘¢ ‘T should like very much to issue such a statement, 
especially since it was the work of [Tr. 504] Dostoevsky 
which first suggested to me that I might become a 
writer. His work has had the kind of meaning for 
me which no other writing has had; a meaning such 
as one finds in a personal relationship which always 
changes, and through the years and the phases of 
one’s maturation returns again and again in new 
forms and always with added wonder. I have always 
felt, therefore, that the Soviet suppression of some 
of his works and the outright banning of others, was 
a particularly indefensible act of cultural barbarism.” 


“I then noted the irony of the fact that: 


‘¢ “Here I am, a writer who has only recently been 
deprived of his right to create a screenplay (on ju- 
venile delinquency) in America; a writer. who only a 
few years ago had his plays removed from Soviet 
stages on the basis of his ‘‘cosmopolitanism,’’ being 
asked to speak in celebration of an author who was 
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exiled in his own time in Ozarist Russia, whose works 
were forever being censored, and who until recently 
was suppressed by the Soviet government. More, 
when my liberty was, in effect, suppressed in America, 
no American [Tr. 505] writer, nor any of the sponsors 
of the two inviting American organizations raised a 
protesting voice, nor am I aware that any Soviet 
writer protested when my plays were taken from the 
Soviet stage for political reasons.’ 


‘‘ After discussing the complex sides of Dostoevsky’s 
character, one of which might be claimed by the Rus- 
sians to demonstrate the ills of capitalism and the other 
side of which could truly be said to stand for ‘all that 
is anti-Soviet, anti-totalitarian, and anti-mate- 
_ Yialist ...’ and after pointing out that his art tran- 
 seended politics, as all art must if it is to be honest with 
_ itself, I set forth the following thoughts (the entire 
letter was broadcast to the Soviet Union by Radio 
Liberation in Munich, on a recording made in New York 
City by me): 


“< ‘Tf I could, I would say to the world that Dosto- 
_ evsky was exiled and his works censored in his own 
_ time; that under the Soviets they were suppressed at 
times and at times held to be so injurious that people 
were warned away from reading them; that in neither 
the Soviet Union nor in the United States today would 
a man with his views have long [Tr. 506] survived 
without punitive condemnation, which in the Soviet 
Union would mean outright suppression if not worse, 
and in the United States an unofficial but nevertheless 
powerful process of social and economic ostracism. I 
would want to say that the survival of Dostoevsky’s 

works is a testament to the futility of censorship either 
overt or covert; that the political man’s claim to know 
that an artist or work of art is injurious to the public 
mind or the national interest is an expression, always 
and everywhere not of his love of country but his fear 
for the loss of his power when the truth is told. That as 
@ consequence, to attempt to draw the memory of this 
great and terrible man onto any political platform ex- 
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tant in the world today is vanity. That what all of 
us might do everywhere in the world is to understand 
that through the works of their artists the nations of 
the world have at hand a communion of spirit unap- ' 
proachable for its sincerity and depth by any other 
means. That whatever the views of its author, a gen- 
uine work of art is an expression of love, especially 
is this true of Dostoevsky, and that to break off this 
communion or to interfere with its freedom is to com- 
[Tr. 507] mit an act against mankind itself. I should 
further want to compliment the two American Commit- 
tees and the Soviet writers’ organization for their de- 
sire to celebrate this artist, but to pray both sides to see 
through to the issue which Dostoevsky’s professional 
life most certainly presents. He pitied and loved man- 
kind and from his pity and his love came his art. He 
could also hate mankind when it refused to open its 
heart to love. He was thus the father and the son 
together, the old and the new, the corrupt and death- 
like and the pure and living regenerative spirit. He 
was blinded by prejudice and breathtakingly tolerant, 
a blindman and a seer, criminal and a saint. In short, 
he spoke for mankind, for that desperately needed 
thirst in all of us to understand, to embrace, to stand 
together in manly love. Let both sides traly take up 
the message of Dostoevsky and the repercussions will 
rock the world.’ 


‘‘As the State Department of course knows, Radio 
Liberation in Munich broadcasts to Russia in some 
seventeen languages and performs a function roughly 
paralleling that of Radio Free Europe which broad- 
casts only to the satellite [Tr. 508] countries. The ob- 
ject is to weaken the hold of the Soviet dictatorship 
by broadcasting material from America which will set 
people thinking and which will give them an under- 
standing of the profound values of democratic freedom, 
which cruder propaganda, always suspect as special 
pleading, can never so effectively convey. As the State 
Department also knows, the American Committee for 
Liberation from Bolshevism raises the money with — 
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which to operate Radio Liberation and also helps to 
bring Russian emigres to this country; it is under the 
chairmanship of Howland H. Sargent, formerly Under- 
secretary of State for Public Affairs, and on the Board 
of Directors are such noted Americans as William 
H. Chamberlain, Charles Edison, former Governor of 
New Jersey, Allen Grover of Life Magazine, H. G. 
ee HI, Eugent Lyons, John Studebaker, and Philip 
ilkie. 


‘“*Y Broadcast Over Voice of America, December 6, 
1949 


“It is worth noting that on December 6, 1949 the 
Voice of America carried a broadcast by me in refer- 
ence to some aspects of my play, ‘Death of a Salesman.’ 
_[Tr. 509] I regret that I kept no copy of this broadcast, 
and that the Voice of America also has no transcript 
and that the recording was not kept. I mention the 
fact of the broadcast, however, because I believe it to 
be common knowledge that no person seeking to serve 
the Communist cause would ever be permitted or would 
ever wish to broadcast over the Voice of America, 
whose sole objective has been to combat the spread of 
Communism. 


‘“‘VI Article on Censorship, Published in the New York 
Herald ‘Tribune for April 30, 1950. 


‘““This article bore the headline, ‘America Cannot 
Censor Its Plays for Europe,’ and the subheadline, 
‘Despite Russian Barbs, Our Art Speaks For Our 
Freedom, Arthur Miller Says.’ 

‘<The question discussed in this article was whether 
it was wise for the United States to permit the export 
of literature containing criticism of American life. I 
thought that this was ‘a valid question and I do not 
doubt for a moment that the Communists do seize upon 
any evidence in our literature of failures in our civiliza- 
tion.’ I then proceeded to examine the alternatives 

and noted the difficulty of finding plays, for example, 
[Tr. 510] which would give a living and trustworthy 
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_ account of American life if all criticism were to be ex- 

cluded, and the further difficulty that even a play devoid 
of criticism could be twisted by the Communists into 
portraying something quite different from what the 
authors intended. Referring to the play, ‘Room 
Service,’ among others, as one which on the surface 
would be quite innocuous, I said: 


“<*T can just see a Communist review of ‘‘Room 
Service,’’ describing it as a play which reveals the type 
of person who is at the head of theatrical production 
in America; a low, gangster type, who is in the game 
only for the money, who degrades an author with all 
sorts of tricks, ete. And ‘“Three Men on a Horse’’ can 
quite easily be seen as another demonstration of gang- 
sterism in America.’ 

‘For this reason, and also for the sake of enabling 
other countries to understand us in all our strength and 
our weaknesses, I concluded :. 


‘* *In short, I think we dare not censor art. Instead, 
let us dignify ourselves by pointing out that we send 


our art into the world as a demonstration first of our 
thought and also of our freedom. I say in all serious- 
ness that if a [Tr. 511] contemporary Russian master- 
piece which embodied in it an honest search for truth, 
which was truly human, and yet contained evidence 
that all was not perfect in Russia—if this play or book 
were seen in New York, it would serve, despite the in- 
evitable editorials seizing upon its proofs of Soviet 
failings, as a most powerful piece of pro-Soviet prop- 
aganda. 

‘< “For, in the fact of high art, a people foreign to its 
native soil adduce, in the main, high perspectives. 
The Russians would be implicitly demonstrating their 
fallibility, their humanity, and we should feel drawn 
toward them as human beings, and that is the strongest 
bond of all. The same is true of ourselves in Europe. 
If there is one single product that has increased for- 
eign respect and love for America it is our literature 
even at its most despondent and tragic. For it makes 
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us known as men, not machines, as gropers not as 
executives—‘‘Germans in Buicks.’’ 

— £€*Unless, of course, we wish only to be feared. In 
that case censorship is right. But if to be feared is our 
object, we do well to remember it will make little love 
for us. And that, I think, is the nub of the matter.’ 


[Tr.512] ‘‘VIL Relations with the Foreign Press 


‘‘T would like to add certain additional facts which, 
however, it is impossible to document at this time. 
During my last trip to Europe in 1949 I was fre- 
quently interviewed by the press in France, Denmark, 
Sweden and England. I have never kept a file of these 
‘interviews but I am certain that investigation would 
prove that in none of them did I express sentiments 
which could be given Communist construction, to say 
the least, and that I took pains to block any drift of 
the interviews toward such a picture of the United 
States as might lend comfort to a Communist por- 
trayal of this country. 

‘‘Further, if records of such matters are kept in 
the State Department, I am sure they will show that 
‘over the past years representatives of the Department 
have asked me to speak with playwrights, producers, 
eritics, newspapermen and others from abroad; that 
I have always honored these requests; that I have been 
‘questioned by these visitors at length about every 
kind of subject, cultural and political both, and that 
my viewpoint in every case has been openly and hon- 
estly expressed, and I cannot believe that in any 
instance it was [Tr. 513] anything but American, 
democratic and anti-totalitarian. 

‘‘T would like to enlarge a little upon what I stated 
before the Committee on Un-American Activities, that 
following the State Department’s denial of my pass- 
port application in 1954, there was evidently great 
interest in the matter in France, Italy and elsewhere 
in Europe. As a consequence, I received numerous 
requests from correspondents of the foreign press for 
interviews on the subject. I was receiving, as well, 
indications from my literary agents abroad that much 
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of the foreign press was critical of the State Depart- 
ment for its action. I knew, as well, that foreign cor- 
respondents were pressing the State Department for 
an explanation of the denial. The Department may 
recall that I had been invited to Brussels by the Belgo- 
American Association of Brussels to attend the open- 
ing of one of my plays, given by the Belgian National 
Theatre, a government-operated organization. The 
opening was to be a gala occasion organized by the 
Belgo-American Association for the purpose of ce- 
menting relations between the two countries. My ex- 
penses were to be paid by the Association. 

[Tr. 514] ‘‘Partly as a consequence of the nature ~ 
of the occasion, the refusal of the Department to allow 
the author of the play whose performance was to be 
given that night permission to be present, obviously 
made that refusal a dramatic and, in European eyes, 
an ironic and newsworthy situation, and as a result I 
was pressed for interviews by representatives of the 
foreign press. 

‘‘T refused those interviews because it was perfectly 
clear to me that under the circumstances they would 
have had to come off with a flavor critical of this coun- 
try. I myself felt critical of the State Department’s 
action, but I have never had any wish to carry my 
criticism beyond the water’s edge and I refused to do 
so in this case. I submit that this is not the action of 
a Communist or of one who is under the domination 
of Communist ideology. 

‘‘In this connection I should like to mention one 
specific interview with Matthias Johannessen of Mor- 
guubladid, the Conservative Icelandic newspaper pub- 
lished in Reykjavik on October 7, 1954. The journalist 
explained to me at the outset that the Icelandic Com- 
munists were making [Tr. 515] great political capital 
out of McCarthyism, which was at that time (October 
1954) an issue of tremendous importance in the United 
States. The Journalist questioned me as to the rele- 
vance of my play, ‘The Crucible’ to McCarthyism. 
The interview as printed in Morgunbladid states that 
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I did not believe, as Communists then proclaimed, that 
- McCarthyism was destined to reign in this country; 
on the contrary, I said that more temperate forces 
_ would prevail in the end; that ‘The Crucible’ was di- 
- rected against all fanaticism, and that Communists in 
any country who sought to take comfort in that play 
had best remember that it was a protest against what 
had happened in Russia and was still happening. I 
made clear to this journalist, as his interview demon- 
strates, that the vantage-point of my criticism was not 
that of a Communist but of a liberal, and that neither 
my work nor my point of view could truthfully be 
equated with that of Communists here or abroad. 

‘‘T am having a translation made of relevant pas- 
sages of this nearly three-page article and will send 
them to the State Department within the next day or 
two as soon as the translator has finished his work. 
I would add that I have given many such [Tr. 516] 
interviews expressing the same sentiments, but this 
journalist was one of the very few who bothered to 
send me a copy of his story. 


‘*VITI Conclusion 


“‘Of necessity, I have had to deal here with that 
_ part of my writing which has dealt directly with poli- 
- tical attitudes. It would be unfair to me, however, 
not to add that in truth such statements have been 
very few, for the greatest part of my life has been 
spent with my plays. It is into them that I have poured 
the full force of my conviction, my view of man and 
of society, and it is, therefore, upon their value that 
my identity as a citizen, as a writer, and as a man 
must mainly rest. If these plays are nothing else, 
surely they are a celebration of the worth of the in- 
dividual, not of the state; of the individual’s quest 
for personal fulfillment, not of the state’s right to 
distort man into that shape most amenable to the 
state’s desires. In the profoundest sense, therefore, 
these plays set forth a concept of man which is ab- 
solutely opposite to that purveyed by Marxist or Com- 
| Tounist writing. As I stated to the House Committee 
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on Un-American Activities, I learned through experi- 

~ ence that my concept of [Tr. 517] man and the drama 
of man, and the Marxist concept cannot be reconciled. 
One is that of a democrat and the other of a totalitar- 
ian. In recent years I have turned entirely toward my 
playwrighting and away from political associations 
precisely because I have come to believe that only in 
my plays is it possible for me to speak for myself. 
This in fact was always so.’’ 





And then, if Your Honor please, the next affidavit is the 
affidavit referred to in the one I have just read. 

The next affidavit is the last of the documents that were 
filed with the House Un-American Activities Committee 
as having been submitted to the State Department, and 
part of Defendant’s Exhibit 3. 

I have a little trouble with the Icelandic names. I am 
SOrry. ; 

‘‘Sigurdur Magnusson, being duly sworn, deposes 
and says as follows: 

“‘T reside at 240 West 104 Street, New York City. 
I am a native-born citizen of Iceland. I am, and for 
the past two years have been, a radio commentator 
attached to the United Nations broadcasting services. 
My duties are to broadcast in the Icelandic language 
news of United Nations activities. Last year I taught 
Icelandic [Tr. 518] to American students at the Col- 
lege of the City of New York. 

‘‘T am the author of a travel book on Greece which 
was published in Iceland in 1953, and have written 
articles in English which appeared from time to time 
in the American Scandinavian Review, published by 
the American-Scandinavian Foundation. 

‘*At the request of Arthur Miller, with whom I had 
been placed in touch through the recommendation of 
the Icelandic Consulate in New York City, I translated 
into English the following passpages from an inter- 
view with Arthur Miller published in the Icelandic 
newspaper ‘Morgunbladid’ of October 7, 1954 -(the 
leading newspaper in Iceland and the principal organ 














410 


of the Independence Party, the conservative party of 
my country): 

‘<¢Mr. Johannesson: How did American Commu- 
nists react to ‘‘Death of a Salsman’’? Did they say 
that the play showed the shipwreck of capitalistic 
society, as they were so fond of saying some places 
in Europe? 

‘¢¢Mr. Miller: Yes, I have heard something about 
that. But they are such queer birds that it is impossi- 
ble to make any sense of them. [Tr. 519] Their stand 
towards me has been some what strange. Yes, down- 
right ridiculous. When ‘‘Death of a Salesman’’ was 
' shown here, they attacked me with great vehemence 
in their publications, mainly because the play was so 
concerned with psychological problems, but above all 
because some of the ‘‘capitalists’’ were such excellent 
people (Charlie), who could become happy and realize 
their aims in life (Charlie’s son). The Communists 
here accused me of having these persons serve the sole 
purpose of excusing our society, and they solemnly 
declared that nobody could be happy in this country. 
‘¢ ‘But after my last play, ‘‘The Crucible,’’ had been 
performed the Communists embraced me, as if I were 
all their own. They knew that in this play there is an 
_ indictment of McCarthyism, but did not realize that it 
' is an attack on any kind of fanaticism, so that the 
play is a screaming protest against what has happened 
and what is happening in Russia and elsewhere where 
the Communists have thrown their opponents on the 

_ ‘witch fires.”’ In truth, I expect their views on me to 
change after every new play I produce. But that 
really does not concern me. 

[Tr. 520] ‘‘ ‘Mr. Johannesson: Where did you start 
writing ‘‘The Crucible’’? 

‘¢¢Mr. Miller: Two years ago.’ ”’ 


Interpolating, that is two years before 754. 


‘¢¢__. On the other hand, I started thinking about the 
subject back in 1938, when I was finishing my university 
studies. And as you can see from that, the play is 
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not first and foremost written against McCarthyism, 
as many people think, for that was non-existent then, 
but against all kinds of fanaticism, whatever their 
names, which try to get a foothold through inquisitions 
and a general reign of terror. 1 was at once attracted 
to this subject, found it absorbing and exciting in a 
way. The play appeared at the right moment, I think. 
Its historical background describes our own times well. 
The shafts of flames from the 17th Century witch fires 
are still seen against the sky and they cast sombre 
reflections over our present atomic age.’ ”’ 


There are some stars there indicating something is left 
out of the interview. 


‘‘ ‘Mr. Johannesson: Do you think that McCarthy’s 
success is waning? 

‘¢<Mr. Miller; Many people think that [Tr. 521] 
McCarthyism is on retreat here in the United States. 
That also is my opinion, but it is far from being 
eradicated . 

‘<The foregoing are true and exact translations, to 
the best of my ability, of the passages taken from the 
interview with Arthur Miller mentioned above.’’ 


Signed by the maker of the affidavit, and certified by the 
Consulate General of Iceland on July 5, 1956. 

That concludes the three affidavits submitted to the State 
Department, and subsequently to the House Un-American 
Activities Committee. 


By Mr. Rauh: 


Q. Mr. Arens, what were the two bills you testified about 
on your direct examination? 

A. H. B. 9991, and H.R. 11582. 

Q. You have them in front of you now? 

A. Both of the 84th Congress, Second Session.- Yes, I 
have them both before me. 

Q. And they were introduced in the House. Could you 
describe what happens to a bill when it gets into the House, 
Mr. Arens? 
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A. Yes, sir. The bill is referred to a committee. It is 
printed. 

Q. And what committee were these bills referred to? 
{Tr. 522] A. These bills here were referred to the Com- 
mittee on the Judicary. 

Q. Who were they introduced by? 

A, Mr. Francis Walter. 

Q. Is he an official of the Committee of the Judiciary? 

A. He is a member of the Committee of the Judiciary. 

Q. Is he head of a subcommittee of that Committee? 

A. Yes. He is head of at least one subcommittee. 

Q. What is that subcommittee? 

A. He is head of the Subcommitte on Immigration and 
Nationality of the Committee on the Judiciary. 

Q. And were these bills referred by the Committee on the 
Judiciary to that Subcommittee? 

A. I don’t know. I would certainly be amazed to find 
that they were. Because—I don’t know, frankly. 

Q. You didn’t bother to find out? 

A. I say, I don’t know. 

Q. You made no effort to ascertain that fact? 

A. No. I had no reason to make any effort to ascertain 
what subcommittee it was referred to. 

Q. Were any hearings held on those bills by any subcom- 
mittee of the House Judiciary Committee? 

A. I know hearings were held on the subject matter by 
the House Committee on the Judiciary. What subcommittee 
handled it, I don’t know. 

[Tr. 523] Q. Are you familiar with those hearings? 

A. Familiar with them, yes. That is about all I can say. 

Q. Have you read them? ) 

A. No, sir. 

Q. You never read those hearings? 

A. No, sir. 

@. When were they held? 

A. They were held—at least, they were in being or in 
process sometime before our hearings of the House Com- 
mittee on Un-American Activities. 

Q. But you never had any interest in reading them? 

A. I have not read them, no, sir. 
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Q. Do you remember the dates of the hearings? 

A. I do not, no, sir. 

Q. Were they before or after your hearings? 

A. It is my impression they were before the hearings. 
Mr. Frank Tavenner, who is counsel to our Committee, did 
the perusal of their work. He also is thoroughly familiar 
with these bills. 

Q. He did the perusal of the Judiciary Committee hear- 
ings? 

A. That is correct. 

Q. Did he tell you what was in them? 

A. No, sir. 

[Tr. 524] Q. Do you know who testified before the House 
Committee on the Judiciary? 

A. I know that Miss Knight, who also testified before 
the Committee on Un-American Activities testified before 
the House Committee. 

Q. Who else testified? 

A. I couldn’t tell you. I mean, I would be glad to tell 
you, if I knew, but I don’t know. 

Q. You don’t know. What subjects did they go into at 
that hearing? 

A. I do not know, other than the problems of passports. 
Another person who testified comes to mind now, Mr. Scott 
McLeod; and I did read his testimony explicitly. I re- 
member that now. I had forgotten that. 

Q. What did he testify to? 

A. He testified to the procedures in the Department of 
State on the issuance and denial of passports; made allusion 
in his testimony to either or both of these particular bills. 
I believe he made allusion to the H. R. 9991, which I think 
was then pending. 

I don’t think the other bill had been introduced as of the 
time the Judiciary Committee held its hearings. 

Q. You told me you read Mr. McLeod’s testimony. Be- 
sides his allusion to H. R. 9991, what did he testify to? 
[Tr. 525] A. The procedures in the issuance and denial 
of passports. 

Q. Tell us what—— 

A. If I am not mistaken. 
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Q. Tell us what he said, as far as you can remember it. 

A. He described the various procedures in the issuance 
and denials of passports. 

Q. Go ahead and describe what he said. 

A. I couldn’t go beyond that, because my recollection 
isn’t sufficiently fresh on the subject. 

Q. You can’t tell any more about Mr. McLeod’s testi- 
mony there except that he adverted to 9991 and described 
the procedures? Is that all? Is there something else you 
can remember? You read this, you said. 

A. If you can refresh my recollection, I will be glad—— 

Q. You said you read this. I would like to get as much 
on the record—— 

A. I do have a recollection of reading Mr. McLeod’s 
testimony. 

Q. But you don’t remember what was in it? 

A. I don’t remember the specifics beyond his reference 
to the procedures which they follow in the Department of 
State on the issuance and denials of passports. 

Q. Did you read Miss Knight’s testimony? 

A. I don’t believe I did, no, sir. 

{[Tr. 526] Q. Do you know who testified first? 

A. No, I do not. 

Q. Do you know whether they testified together or separ- 
ately? 

A. No, except that people generally testify singly, if that 
is what you mean. 

Q. I am just asking whether you know whether they tes- 
tified together or separately? 

A. No, I do not. I remember reading Scott McLeod’s 
testimony, and Miss Knight’s testimony wasn’t inter- 
spersed with it, if that is what you are driving at. 

Q. Now, do you remember the Chairman’s opening 
statement at that hearing? 

A. I do not. 

Q. Do you remember anything about the Chairman’s 
opening statement at all? 

A. I do not. 

Q. Did he make one? 

A. I don’t know. I don’t recall. 
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Q. Did you read McLeod’s testimony in the printed 
form or in the transcript at the time it was made? 

A. What I saw was a printed form. That has been 
some several months ago. 

When you saw it? 

A. Yes. 

{[Tr. 527] Q. Oh. Did you read Scott McLeod’s testi- 
mony before you held your hearings or just several months 
ago? 

A. I couldn’t tell you to save my soul, because I just 
don’t remember. 

Q. What was the real purpose of H.R. 9991, as you 
understood it? 

A. As I understood it—and I have to say that the legal 
work of this fashion within our Committee staff is done 
principally by Mr. Tavenner. 

As I understood it, the purpose of the H.R. 9991 was 
to embody in the law the essence of certain regulations 
which had been issued by the Department of State, and 
actually to broaden the scope of those regulations. 

The essence of H.R, 9991, I believe you will find, as I 
understood it, and as I gathered it at the time, embodied 
in Section 2 of the Act, which amends the Communist Con- 
trol Act of 1954, by prohibiting the issuance of a passport 
to a person who had been under Communist Party disci- 
pline, or how had at any time, irrespective of his activity, 
been in engaged in activities which would support the 
Communist movement. 

Q. Did Mr. Walter open these hearings before the Ju- 
diciary Committee with a statement about that kind of a 
matter? 

A. Ido not know. As I said, I don’t recall the opening 
statement which he made at the opening of the hearings 
by the [Tr. 528] Committee on the Judiciary or even 
whether he made an opening statement. 

I had the hearings in my hand and read Scott McLeod’s 
testimony, because it was reported to me by some member 
of the staff, when we were discussing these various issues, 
that his testimony was very germane to the things that 
we were considering. 
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Q. But you can’t remember anything about his testi- 
mony other than in a general way he had gone into proce- 
dures of the State Department? 

A. That is correct. That is my present status. 

Q. Isn’t it a fact, Mr. Arens, that you know that Mr. 
Walter’s purpose, as stated in the opening of these hear- 
ings, was in order to prevent people from getting confi- 
dential information in fighting for passports? 

Wasn’t that the real purpose of this bill? 

A. I would say not. 

Q. You would say not. 

A. But I don’t know. I didn’t look behind any purposes 
as discussed with myself. 


Mr. Rauh: Would you mark this, please, as Defendant’s 
Exhibit for identification No. 4. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 4, for identification.) 


[Tr. 529] By Mr. Rauh: 


Q. I show you Defendant’s Exhibit for identification 
No. 4, and ask you what it is? 

A. This is the transcript of the hearings before Sub- 
committee No. 1, Committee on the Judiciary, House of 
Representatives, of the 84th Congress, Second Session, on 
H.R. 9991. 

Yes, I see Scott McLeod’s testimony there. 

Q. May I have it, please? 

A. Yes, sir. 

Mr. Rauh: We offer this in evidence. 

Mr. Hitz: No objection, Your Honor. 

The Court: Defendant’s Exhibit 4 will be received in 
evidence. 


(Whereupon Defendant’s Exhibit No. 4 was received in 
evidence.) 


By Mr. Rauh: 


Q. Now, would you kindly read the opening statement 
by Chairman Walter, if you please? 
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> A. ‘*The bill before us, H. R. 9991, is designed to 
amend the Administrative Procedure Act, so as to 
provide for a special review procedure in cases where 
a United States citizen ...’’ 


Q. Excuse me one moment, Mr. Arens. I would like to 
* substitute a copy, so His Honor may follow. 
[Tr. 530] Mr. Rauh: This is the Defendant’s Exhibit No. 
4, and this is the original. I have provided Mr. Arens with 
a copy to read from, so Your Honor may follow this. 


The Witness: ‘‘The bill before us, H. R. 9991, is de- 
signed to amend the Administrative Procedure Act so 
as to provide for a special review procedure in cases 
where a United States citizen has been refused a pass- 
port, and to provide for mandatory refusal of pass- 
ports to persons under Communist discipline. As one 
! of the co-authors of the Administrative Procedure 
. Act, I very strongly believe in effective and fair pro- 
| ceedings designed to provide for a review of admin- 
j istrative decisions. I have always felt that fair hear- 
ings and effective review procedures are essential for 
the preservation of our system of Government. 

“‘H. KR. 9991 is, in part, patterned on a proce- 
dure spelled out in sections 235 (c) and 242 (b) of the 
Immigration and Nationality Act, fully sustained by 
the Supreme Court of the United States in the case 
of Morcello v. Bonds (350 U. S. 856). H. R. 9991 is 
drawn along the lines of the Administrative Procedure 
Act, and it appears to fit well into its structure. 
[Tr. 531] ‘‘In full compliance with the due process 
clause of the Constitution and within the framework 
of the Administrative Procedure Act, every citizen of 
the United States would have, under this proposed 
legislation, his day in court. However, the important 
secrets of our investigative agencies would not be di- 
vulged to the Communist conspiracy, certain recent 
court decisions notwithstanding. 

‘*While we are on the subject of those court deci- 
sions, I might add that I have read some of them with 
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dismay. One cannot help but get the impression that 
some of our judges dwell in ivory towers with win- 
dows shut tight and shutters drawn, unable to see the 
mortal danger facing our freedom—the freedom which 
our laws are designed to protect and not help to de- 
stroy. 

Acting in perfect timing with external Soviet at- 
tack, the Communist conspiracy is out to destroy the 
internal security system of our country as well as that 
of every country still remaining on our side. In that 
endeavor, the Communist conspiracy is particularly 
anxious to establish the identity of those courageous 
undercover agents of our investigative organizations 
{[Tr. 532] who have infiltrated the conspiracy, thus 
providing our security agencies with identities of at 
‘least some of the conspirators. More and more Com- 
munists and people under Communist discipline apply 
for passports knowing full well that the Secretary of 
State has the right—the duty, rather, to deny their 
applications. After denial, they take their cases to 
' courts in order to break down the doors to the secret 
files. There they want to find names of those who keep — 
an eye on their activities. The success of this Com- 
munist plan has been greatly enhanced by some of 
the court decisions, holding that when the Secretary 
of State refuses to issue a pasport to a Communist, 
he must disclose to the applicant the source of infor- 
mation which caused the refusal. 

‘““To abide by those court decisions would mean a 
fast and complete destruction of our entire security 
organization. 

‘On March 16, 1956, we requested the Department 
of State to submit a report on this legislation. 

‘‘In order to get started on this important legisla- 
tion, we will first attempt to obtain a picture of the 
- work now performed by the Bureau of Security and 
- Consular Affairs of the Department [Tr. 533] of State 
and of the Passport Office itself. Our first witness 
| today will be Mr. R. W. Scott McLeod, Administrator 
of the Bureau of Security and Consular Affairs. 
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‘““Mr. McLeod, will you state your name for: the 
record, please?’’ 


By Mr. Rauh: 


Q. That is all I care to present. 

Now, having read Congressman Walter’s statement there, 
would you want to change your testimony as to whether 
the purpose of 9991 was or was not to protect the confi- 
dential informants against public disclosure? 

A. If you will give me the courtesy of returning the 
statement—— 

Q. I asked you a question. 

A. No, not at all, because it confirms my recollection. It 
is said right in the opening statement, the first sentence 
or two, that a purpose, at least, was to cause a denial of 
passports to people under Communist Party discipline. 
In the first opening paragraph, I believe. 

Q. Your opinion is not that the primary purpose, then, 
was to protect the confidential informants, even after 
having read that? 

A. It may have been a purpose, yes, sir. 

[Tr. 534] Q. You wouldn’t concede that after having read 
that aloud, that was the primary purpose; would you? 

No. 


The Court: If counsel has completed the examination 
on this subject—— 

Mr. Rauh: Yes, Your Honor, I have completed on this 
particular subject. 

The Court: —so that the Court is not interrupting—— 

Mr. Rauh: No, sir, you are not, Your Honor. 

The Court: —then we will take our noon recess at this 
time. 


(Whereupon at 12:30 p.m., the hearing was recessed, 
pursuant to reconvening at 1:45 p.m. of the same day.) 
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[Tr. 535] AFTERNOON SESSION 


(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 1:45 o’clock 
p.m. when the following occurred :) 


The Court: Counsel may proceed. 

Mr. Rauh: Thank you, you Honor. 

Thereupon—RicHarp AREns, the witness on the stand at 
the time of the taking of the recess, resumed the witness 
stand and testified further as follows: 


Cross-examination (resumed) 


By Mr. Rauh: 


Q. Mr. Arens, you were asked by Mr. Hitz with respect 
to H.R. 9991, a Bill referred to the House Committee on 
the Judiciary. 

May I ask you whether you have read the Bill? 

A. Yes, sir, I have gone through the Bill. I haven’t 
studied it. 

Q. My question was, have you read the Bill? 

A. Yes, sir. 

Q. You have read the Bill? 

A. Yes, sir. 

Q. I will read you the following testimony given at Page 
[Tr. 536] 131 of the case of the United States of America 
vs. Otto Nathan, and ask you if this is your testimony: 


‘“‘Q. You were asked by Mr. Hitz with respect to 
- HR 9991, a bill referred to the House Committee on 
the Judiciary; may I ask whether you have read the 
bill? 
‘A. No, I have not. I would say that I have glanced 
' at the bill, but to read it in the way a lawyer would 
read a ill, I have not. 
‘‘T have had the bill in my — and produced it 
before, browsed through it, that is all.’’ 


Now I ask you: Have you ever read the Bill? 
Mr. Hitz: What page is that? 
Mr. Rauh: Page 131 of the Boudin transcript. 


ot 


rns 


421 
By Mr. Rath: 


Q. Have you ever read the Bill? 

A. Yes, sir. 

Q. Have you read it since you testified in the Boudin 
case? 

A. Yes, sir. 

The Court: Just a moment. What does Page 131 refer to 
again, please? 

Mr. Rauh: That is the record of the testimony [Tr. 537] 
transcript of United States of America vs. Otto Nathan. 

The Court: You spoke of the ‘‘ Boudin case’’. 

Mr. Rauh: Oh, excuse me. That was a case Mr. Boudin 
tried. I am terribly sorry. Mr. Boudin was the lawyer for 
Mr. Nathan. 

The Court: But the case is not the ‘‘Boudin case’’? 

Mr. Rauh: No. It is the Nathan case. You are quite 
right, your Honor. I am sorry. 

The Court: All right. 

Mr. Rauh: May I proceed, your Honor? 

The Court: You may. 


By Mr. Rauh: 


Q. You testimony is you have read the Bill since the 
Nathan case? 

A. Yes, sir. 

Q. Had you read the Bill before the Nathan case? 

A. No, sir. 

Q. Do you remember when you had the Bill in your hands 
before this, before the Nathan case? 

A. Yes. Prior to the hearings which were conducted by 
the House Committee on Un-American Activities Mr. 
Tavenner of our staff who had studied the Bills carefully 
came into my office—he is the counsel to the Committee— 
came into my office and we had a prolonged discussion re- 
specting the principal provisions of the Bill, and at that 
time I went [Tr. 538] through the Bill. 

I tried, in that preceding case, to make a distinction be- 
tween ‘‘read it’? and ‘“‘browse through it’? so that I 
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wouldn’t be in the position of saying I had studied the 
Bill, but I have been through the Bill. 

Q. Now, your testimony in the Nathan case was as 
follows: 


“*Q. Do you remember when you had it in your hand? 

“‘A. Well, I have had it in my hand off and on as well 

as other legislation in this field in the course of the last 
year.’’ 


Is that correct? 

A. Yes, sir. 

Q. Now, what about H.R. 11582? Have you ever read 
that? 

A. Yes, sir. 

Q. When did you read it? 

A. I have read it in the course of the last two or three 
weeks. 

Q. Had you read it before the Nathan case? 

A. No, sir. 

Q. Thank you. 

Oh, Mr. Tavenner to whom you referred before that 
knows something about these Bills, did he participate in 
the [Tr. 539] passport hearings, Parts 1 through 4, of which 
you were staff director? 

A. Not in the public hearings. 

Q. And examining counsel? 

A. No, not in the public hearings. No, sir. 

Q. Well, how did he participate? 

A. As I have told you, he consulted with me on certain 
of the legal problems and by refreshing my recollection I 
observe in our Annual Report he actually wrote that part 
of the Annual Report dealing with the legal problems in 
connection with passports. 

Q. Did he participate in any way directly with the hear- 
ings, Parts 1 through 4, at which defendant testified? 

‘A. Not in the public hearings as such. He participated 
to the extent that he was consulted and consulted with me 
on certain of the legal problems that we were considering. 

Q. Did he consult with you on what questions you would 
ask Mr. Miller? 
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A. Not specifically, no, sir. 

Q. What do you mean ‘‘not specifically’’? You mean, 
no, don’t you? : 

A. No, not specifically with reference to the specific ques- 
tions on Mr. Miller. He discussed with me certain types 
of factual situations which we would be developing as well 
as certain of the legal problems in connection with the then 
[Tr. 540] existing law. 

Q. Did he or did he not discuss with you the questions 
you were going to put to Mr. Miller? 

A. Not specifically, no, sir. 

Q. How did you happen to read the Bill since the Nathan 
case? j 

A. Well, in anticipation of the testimony which I have 
been giving here the last two or three days I procured a 
copy of the Bills, a copy of our Annual Report, a copy of 
the Bills, a copy of the entire transcript of proceedings, 
took it home and read through it. 

But I want to make it absolutely clear when I say ‘‘read 
through it’? I don’t mean read it as a lawyer reading it. 
I am a lawyer but I didn’t read it with that type of care, 
even as of now. 

Q. But for the first time—— 

A. I know the principal provisions. 

Q. The first time you read it was since the Nathan case 
and in preparation for this case. 

Is that correct? 

A. H.R. 11582? 

Q. And 9991. 

A. No. That is not correct. No, sir. 

Q. Well, let’s get it straight. 

A. I made it clear, I thought, in both, the proceeding 
[Tr. 541] in the Nathan case as well as in this case, that 
prior to the hearings I was, in general, familiar with the 
provisions of the Bill; that I had, and-I believe I used the 
term ‘‘browse’’, browsed through the Bills, scanned them 
as such, discussed them at great length with Mr. Tavenner, 
but I could not take oath that I had actually read the Bills. 

Since then, however, in anticipation of my appearance 
here I have read both Bills but even as of now I wouldn’t 
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be in a position to take an examination on either Bill be- 
cause I haven’t read them as a lawyer reads, with exceed- 
ing care in comparing the provisions of the proposed Bill 
with the existing law and so forth. 


Mr. Rauh: May I please have, Mr. Clerk, Government’s 
Exhibits 10, 11, 12, and 13, the hearings at which defendant 
testified ? 

I would like all four of them, if I may, please. 


By Mr. Rauh: 


Q. Mr. Arens, I hand you Government’s Exhibits 10, 11, 
12, and 13, representing the hearings at which defendant 
testified. 

I ask you to find a question put by you to any witness 
specifically referring to H.R. 9991. 

A. I wouldn’t expect that I did, in any interrogation of 
a particular witness, unless it had been Miss Knight, make 
any allusion to H.R. 9991. 

[Tr. 542] Q. If you want to look at the testimony of 
anybody and see if you made any illusions to H. R. 9991 

A. I can only say that I have no recollection of doing 
so. 

Q. Well, are you willing to admit you never did do so, 
and if you are not would you please look through there and 
see? 

A. The only allusion I see to H. R. 9991 is in the Chair- 
man’s opening statement here. 

Q. That is not my question, Mr. Arens, and you know it. 

Mr. Hitz: I object to that. There is no use in being 
insulting to this witness, your Honor. 

The Court: Well, let’s avoid any conflict. Just ask the 
questions without comment as to what was in the mind of 
the witness. 

Proceed in accordance with orderly procedure. 


By Mr. Rauh: 


Q. The question is, can Mr. Arens show one place where 
he referred to H.R. 9991 in the entire four parts of the 
hearings at which the defendant testified. 
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A. I thought I had answered, no, I have no recollection 
of any such reference. 

Q. And is your answer the same for 11582? 

A. Yes, that is correct. 

Q. Thank you. 


[Tr. 543] Mr. Rauh: I have no further questions. 


Redirect examination. 


By Mr. Hitz: 


Q. Mr. Arens, do you mean to say that none of the ques- 
tions that you asked Mr. Miller or any of the witnesses 
related to 9991? 

A. They were questions designed to elicit responses which 
would develop facts which were the very matter under 
consideration of H.R. 9991 as well as H.R. 11582; namely, 
whether or not there should be legislation to preclude the 
issuance of passports to people who, at any time, had been 
under Communist Party discipline. 

Q. Well, did you mean to say or didn’t you that you 
asked no questions of any witness that you could put your 
finger on now that even related to either one of these two 
proposed statutes? 

A. No. I meant to say and I think the record would 
reflect that I did not say in any question, ‘‘Mr. Witness, 
here is H.R. 9991’’ or ask a particular witness about H.R. 
9991. 

As a matter of fact, there are only two witnesses who 
have known of the existence of H.R. 9991 and those are 
the State Department people. 

Q. Did the question that you asked Mr. Miller as to 
who was present at the time that he attended the meetings 
of [Tr. 544] Communist Party writers in 1947 relate to 
the provisions of 9991 and 11582? 


Mr. Rauh: Objection. Now, if your Honor please, this 
is the very question that was three times overruled yester- 
day—last Thursday. I said ‘‘yesterday’’. 

This is the identical question which Mr. Hitz three 
times put to this witness and three times was overruled, 
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what was in his mind at the time he asked the question. 
And your Honor three times sustained us and, I presume, 
does not want to hear argument on it again, but if he does, 
I am prepared to argue it. 

Mr. Hitz: Your Honor, Mr. Rauh has opened the door 
to that particular question. I think it was opened suff- 
ciently before, but Mr. Rauh has asked this witness to pick 
out a question that related to it. 

I asked if a particular question related to it. It is 
certainly proper redirect examination of his cross-exami- 
nation. 

Mr. Rauh: As a matter of fact, if your Honor please, 
we never asked the question that Mr. Hitz said we did. 
The question was asked Mr. Arens was simply this: Can 
he point to a single place where he adverted to H.R. 9991. 

This is an effort to go beyond cross-examination. It is 
an effort to get at what Mr. Arens had in his mind. It is 
an effort to do exactly what you overruled before, and to 
(Tr. 545] say we opened the door by protecting ourselves 
seems to me contrary to every principle. 

This is the one ruling in this entire trial where your 
Honor has excluded some testimony and we certainly urge 
your Honor not now to let Mr. Hitz do what you three 
times prevented him from doing on Thursday. 

‘Mr. Hitz: Mr. Rauh has disputed the question that I 
think he asked. I wonder if we could shorten this bv roing 
back to the question that I say was the foundation for the 
redirect examination on the subject, your Honor. 

I say that Mr. Rauh asked the question if Mr. Arens 
had asked a question of any witness that related to either 
one of these two Bills, using that expression ‘‘related to’’. 
If Mr. Rath did that, which he denies now that he did, it 
opens the door. . 

Mr. Rauh: I have no objection, if your Honor please, 
to the Reporter reading my question back. 

Mr. Hitz: I should hope not. 
|The Court: Very well. The Reporter may read the 
question to which counsel for the Government referred 
which was put to the witness by counsel for the defendant 
on cross-examination. 
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The Reporter: (reading) 

‘<Q. The question is, can Mr. Arens show one place 
where he referred to H.R. 9991 in [Tr. 546] the entire 
four parts of the hearings at which the defendant 
testified.’’ 


Mr. Hitz: I am sorry. That isn’t the question. 

Mr. Rauh: That is exactly the question I put. 

The Court: Counsel for the Government says that is not 
the question to which he made reference so that there would 
be no point in arguing if you don’t agree on the question 
itself. 

If there is any other question that counsel for the Gov- 
ernment wishes to use as a basis for the question that is 
now before the Court he may ask the Reporter to find it. 

Mr. Hitz: I would like to have the Reporter read all 
of that testimony relating to this particular subject. There 
are about six questions only. 

The Court: Well, if you can limit the questions to the 
subject under discussion the Court will permit the Reporter 
to read it. 

Mr. Hitz: Yes, your Honor. 

Mr. Reporter, can you go back to the beginning of this 
discussion where, I think, Mr. Ranh handed to the witness 
the Government’s Exhibits 10, 11, 12, and 13, and pick 
up the questioning after Mr. Arens received the exhibits? 

The Court: It seems that the questions are the subject 
of i inquiry rather than the answers, so you can limit your- 


self. 
[Tr. 547] The Reporter: (reading) 


‘‘Q. Mr. Arens, I hand you Government’s Exhibits 
10, 11, 12, and 13, representing the hearings at which 
defendant testified. 

“‘T ask you to find a question put by you to any 
witness specifically referring to HLR. 9991.’’ 

**Q. If you want to look at the testimony of anybody 
and see if you made any allusions to H.R. 9991—’’——- 


Mr. Hitz: Exeuse me. I would like to interrupt to say 
that that bears out my position but I would like to have 
the rest of it read. 
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Mr. Rauh: I suggest, if your Honor please, that using the 
word ‘‘allusion’’ is not the same as the word ‘‘reference’’. 
The point we were making is clear and for Mr. Hitz to 
now suggest that the word ‘‘allusion’’ is the same as the 
word ‘‘reference’’ is an effort, I say, to get the same thing 
done which he three times was unsuccessful in doing on 
Thursday. 

The Court: Does counsel for the Government rest his 
position on the question which has been asked or does 
counsel wish further questions to be stated? 

Mr. Hitz: I would like to have the remaining questions 
asked. At this point I say that there is no [Tr. 548] 
difference between ‘‘alluding’”’ to and ‘‘relating’’ to. I 
would like the other questions read. 


The Reporter: (reading) 
‘*Q. Well, are you willing to admit you never did do 


so, and if you are not would you please look through 
there and see?’’ 


The Court: Just a moment. That is an extremely am- 
biguous question as far as this issue is concerned, ‘‘Are 
you willing to admit you never did so’’. 

It must refer back to something and the Court is a 
little in doubt as to what it refers to. Is it an agreement 
of counsel that it is referring to these two matters that had 
been referred to in the portions of the past record that has 
been read by the Reporter; namely,.one, whether there is 
any specific reference to H.R. 9991, and, two, whether the 
witness made any allusions to H.R. 9991? 

Mr. Hitz: I think very likely that last question read 
by the Reporter would relate to Mr. Arens’ answer. I 
can’t think of anything else it would refer to. But in any 
event—— 

The Court: Well, if it is a question which is framed on 
an answer the Court would feel that reference had been 
made to the contents of the answer. So the Court would 
be required to know what the answer was in order to rule 
intelligently. 

[Tr. 549] Mr. Hitz: I think it would. 
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Now, in view of that particular situation where one of 
Mr. Rauh’s questions relates to probably the immediate 
answer that precedes it, it might be better to read the 
questions and the answers as well. 

This is not lengthy examination. I think it would be 
worthwhile. 

The Court: The Reporter can read the witness’ answer 
immediately preceding the last question. 

The Reporter: (reading) 


‘*A. I can only say that I have no recollection of 
doing so.”’ 


Mr. Rauh: If your Honor please, for an orderly pro- 
cedure may the Reporter now start and read the whole 
thing since Mr. Hitz has challenged it that the word ‘‘al- 
luded’’ to means the same as ‘‘referred’’ to, and I think 
all the answers—— 

The Court: The Court has stated that that would be 
agreeable but counsel made no comment and the Court 
stated that he thought the questions would suffice. 

If you would prefer to have the questions and answers 
read, the Court is perfectly agreeable to that. 

Mr. Rauh: I do solely because of this effort to suggest 
a difference between that ‘‘reference’’ and ‘‘allusion’’. 

The Court: Very well. The questions and answers may 
both be read within the scope of the inquiry before the 
[Tr. 550] Court. 

Mr. Hitz: Thank you. 

The Reporter: (reading) 


‘‘Q. Mr. Arens, I hand you Government’s Exhibits 
10, 11, 12, and 13, representing the hearings at which 
defendant testified. 

“‘T ask you to find a question put by you to any 
witness specifically referring to H.R. 9991. 

‘“A. I wouldn’t expect that I did, in any interroga- 
tion of a particular witness, unless it had been Miss 
Knight, make any allusion to H.R. 9991. 

“‘Q. If you want to look at the testimony of anybody 
and see if you made any allusions to H.R. 9991—— 
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‘*A. I can only say that I have no recollection of 
doing so. 

‘<Q. Well, are you willing to admit you never did 
do so, and if you are not would you please look through 
there and see? 

‘A. The only allusion I see to H.R. 9991 is in the 
Chairman’s opening statement here. 

‘‘Q. That is not my question, Mr. Arens, and you 
know it. 

[Tr. 551] ‘‘Mr. Hitz: I object to that.’’ 

‘*Q. The question is, can Mr. Arens show one place 
where he referred to H.R. 9991 in the entire four parts 

- of the hearings at which the defendant testified. 

‘A. I thought I had answered, no, I have no recol- 
lection of any such reference. 

‘‘Q. And is your answer the same for 11582? 

‘CA. Yes, that is correct. 

**Q. Thank you. 

‘‘Mr. Rauh: I have no further questions.’’ 


Mr. Rauh: We respectfully submit that the questions 


are as we stated; that there was no word ‘‘relating’’ to; 
that the word ‘‘allusion’’ came from the witness’s answer 
to my word ‘‘reference’’ and that all the questions deal 
with whether there was any specific reference to H. R. 
9991. 

The Court: Does counsel for the Government wish to 
make any statement? 

Mr. Hitz: Yes, I do. I think that one of the questions 
that was read that Mr. Rauh asked was the first introduc- 
tion in this subject matter of the expression “alluding to?”, 
It was the second question, I think. 

Later on Mr. Arens likewise used it and adopted that ex- 
pression. It was the thought, apparently, of the [Tr. 552] 
interrogator and the witness that the word ‘‘allusion to’’ 
was what was being meant. 

Mr. Rauh: If your Honor please,— 

Mr. Hitz: I think it is tantamount to saying ‘‘relating 
to’? or finally ‘‘referred to’’. I don’t think that means 
a specific reference reciting the number of the Bill. 
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Mr. Rauh: If your Honor please, the Reporter read that 
the word ‘‘allusion’’ came from Mr. Arens and that he 
used it in answer to my specific use of the words ‘‘speci- 
fically referred’’. 

Now, Mr. Hitz is again trying to change the record, 
that I used the word first. 

Mr. Hitz: I most certainly do. Before the Reporter read 
the answers and read only the questions I have got notes 
here relating to the expression ‘‘allusion to’’, and quoting 
it before the Reporter ever went back to the answers at 
all. 

Mr. Rauh: May we have the questions read again, sir, 
and I am willing to rely upon the fact, although I do not 
think this would be conclusive on our objection, that the 
word ‘‘allusion’’ was put in answer to my question on 
specific reference by Mr. Arens before I ever used it. 

The Court: Can you refer back to the specific question 
or answer in which the first reference to the word ‘‘allu- 
sion’’ was made? 


[Tr. 553] The Reporter: (reading.) 


‘“*Q. Mr. Arens, I hand you Government’s Exhibits 
10, 11, 12, and 13, representing the hearings at which 
defendants testified. 

‘¢*T ask you to find a question put by you to any wit- 
ness specifically referring to H.R. 9991. 

‘“‘A. I wouldn’t expect that I did, in any interroga- 
tion of a particular witness, unless it had been Miss 
Knight, make any allusion to H.R. 9991.’’ 


Mr. Rauh: That is enough, if your Honor please, I 
should think, for Mr. Hitz to concede that the word came 
from Mr. Arens. 

Mr. Hitz: That isn’t enough for me. I want to hear the 
rest of the questions read. 

The Court: You may read the rest of the questions once 
more. 


The Reporter: (reading.) 


‘¢Q. If you want to look at the testimony of anybody 
and see if you made any allusions to H.R. 9991—— 
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‘“*A. I can only say that I have no recollection of 
doing so.”’ 


Mr. Hitz: That is the question. 

[Tr. 554] The Court: Well, it seems to the Court that 
that is repeating the words of the witness, the words the 
witness had immediately said that he knew of no ‘‘allu- 
sions’’, and counsel for the defendant is saying, ‘‘ Well, I 
will give you an opportunity to examine your record if 
you desire to do so’’. 

Mr. Hitz: Well, wherever the word came from, the ex- 
pression ‘‘allusions to’’, the interrogator, Mr. Rauh, was 
adopting that and that became his next question to which 
the witness said, ‘‘No, I did not’’. 

Mr. Rauh: It is perfectly obvious, your Honor, that the 
word was the witness’ answer to my question, ‘‘Is there 
a specific reference to the legislation’’. The entire inter- 
rogation is on the words ‘‘specific reference’’. 

He adopted the word ‘‘allusion’’ as a basis for saying 
there was not specific reference. I adopted it on the basis 
that there was no specific reference. There has never been 
any word near the question of ‘‘Did this question relate 
to H.R. 9991”’. 

It was on the face of the record, ‘‘Is there any specific 
reference to H.R. 9991’’, and the answer was clear and there 
was nothing opposite in the witness’ mind. It was what 
was on the record. 

‘The Court: The question before the Court upon which 
ruling is to be made is the question involved in the ob- 
jection of counsel for the defendant to the question. did 
{Tr. 555] questions put by the witness on the stand at the 
time of the hearings in question relate to contents of Bills 
9991 and H.R. 11582. 

The Court is not satisfied that there has been an open- 
ing up of those particular Bills so as to justify the Court 
in overruling the objection. The Court feels that the 
question is beyond the scope of the inauiry on cross- 
examination. 

This objection is, based upon the Court’s understanding 
of it, to the question as to whether the questions put by 
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the witness on the stand at the time he was examining 
witnesses at the congressional hearings related to the 
contents of Bills 9991 and 11582 and not to the general sub- 
ject matter covered by the Bills. 


By Mr. Hitz: 


Q. Mr. Arens, you stated that although you didn’t read 
either one of these two Bills in what you call a lawyer like 
fashion prior to the Nathan case you did, however, discuss 
both these Bills in great detail with Mr. Tavenner who 
was doing the legislative technical work, so to speak, on 
this particular investigation? 

A. That is correct. 

Q. Now, I would like for you to tell us, please, when zt 
was that you had such detailed discussion with Mr. Tav- 
enner of those Bills in relation to these hearings. 

[Tr. 556] Was it before or after Mr. Miller testified? 

A. Well, on H.R. 9991 one discussion took place prior to 
the testimony of Mr. Miller. On H.R. 11582, the—I guess 
both of them took place before. 

I know that we had a problem as to whether or not one 
bill superseded the other one or whether or not one was 
just an elaboration of the other one. 

In any event, we had a discussion or discussions, I should 
say, prior to the appearance of Mr. Miller. 

Is that what your question—— 

Q. That is the question. 

A. Yes. That is correct. 

Q. And with respect to both Bills? 

A. It must have been, yes, sir. 

Q. Now, you have stated that you didn’t carefully read 
9991 but that you did glance at it, I think you testified? 

A. Yes. I scanned it probably. I didn’t have it within 
the purview of mind of every word, but I try to make a dis- 
tinction between reading a bill and reading a novel. A 
bill is a difficult thing to read and comprehend. You have 
got to study a bill before you can know all the refinements — 
of it. 

Q. Mr. Arens, would you be good enough to turn to Page 
7 of H.R. 9991,—— 
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A. Yes, sir. 

[Tr. 557] Q. being Government’s 6? 

A. Yes, sir. 

Q. And to the heading at the top of the page which is 
the heading preceding all of the situations of prohibition 
against the issuance of passports which reads, ‘‘Issuance 
of Passports to persons under Communist discipline’’, and 
tell us whether or not at the time that Mr. Miller testified 
on June 21st, either from your perusal of the bill or from 
your discussions with Mr. Tavenner, you had in mind that 
the general heading of Communist discipline was one of 
the subject matters and areas in which legislation was anti- 
cipated by this bill? 


Mr. Rauh: Objection, if your Honor please. The question 
was ‘‘did you have in mind’’ something. This is the 
fifth time that the question has arisen as to whether or not 
Mr. Arens has something in his mind and four times that 
has been overruled. 

I really think that counsel should be instructed to desist 
from this effort to get at what was in Mr. Arens’ mind in 
view of the fact that we have four times had that overruled. 

The very question asked ‘‘did you have this in mind’’. 

‘The Court: It was this very question that arose last week 
in the course of this trial, as the Court recalls it, and the 
Court sustained objection as to exactly what the [Tr. 558] 
witness had in mind. 

The witness was allowed to testify and was qualified as 
an expert on questions having to do with investigations and 
the Court would say that would include his qualifications 
as investigator of this Committee for which he had worked 
for sometime in connection with legislation on various 
phases of the matter of control of Communist activity. 

And the Court felt that in that field the witness should 
be allowed to give his opinion. But so far as this specific 
form of question is concerned, it is the Court’s recollection 
that it was not admitted by the Court last week. 

Mr. Hitz: I well recall your Honor’s ruling. The reason 
that I asked it at this particular juncture was that I under- 
stood that it was the meaning and the purport and the 
intent of the questions asked by Mr. Rauhk of this witness 
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immediately before he rested cross-examination to go into 
what it was that this witness had in mind with reference 
to these particular enactments by attempting to show a 
lack of knowledge of the enactments that are 9991 and 
11582. 

And it was my understanding of the final expression in 
the Court’s ruling that the Court stated that it didn’t 
appear that the subject matter of the bills were gone into 
by the interrogator, by Mr. Arens, when he was inter- 
rogating Mr. Miller, and that the testimony seemed to bring 
that out. 

That was what I got from part of your Honor’s ruling 
[Tr. 559] and if I was mistaken on that I am mistaken in 
this line of questioning. But if that were true, it would 
seem to show that the contents of the bills, particularly the 
language of the bills, was used by the interrogator, Mr. 
Arens, in questioning the witness and that would be impor- 
tant to show it. 

The Court: Well, of course, the Court feels that if the 
record develops that the inquiries made by this witness 
of the defendant were on the subject matter which was the 
subject matter of the two bills in question that might and 
properly should be allowed to be inquired into. 

There is a distinction between the contents of the bills 
and the subject matter of the bills, in the Court’s. opinion; 
that is to say, the subject ‘matter of the bills refers to the 
matter within the four corners of the bill and the matter 
having to do with the bill is not the matter within the four 
corners of the bill, but it is the matter that relates to the 
material within the four corners of the bill. 

It may be close distinction but if the questions put 
by the witness on the stand to the defendant have to do 
with the general subject matter which was the subject 
matter of the bill, or of the two bills, then that inquiry may 
be made in this court. 

If the question is with respect to the specific contents 
of the bills, that is to say the material within the [Tr. 560] 
four corners of the bills, that may not be inquired into 
because of the point made by counsel for the defendant. 

I don’t know whether counsel gets the distinction or not. 
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Mr. Hitz: I do not. I will proceed to another subject. 

The Court: The Court is not foreclosing counsel from 
inquiring as to the general subject matter of the legislation 
or the two bills, and if the general subject matter of the 
legislation crystalizes itself into these two bills, then counsel 
may make his point with reference to that. 

But the Court is ruling this way because of the fact 
that there has been no specific reference to these bills in 
the cross-examination; that is to say, there has been no 
specific reference shown to these bills in the examination 
which was conducted by the witness at the hearing at which 
the defendant testified, to be more exact. 

Mr. Hitz: Well, it is quite true that the bills by name 
and number were not referred to. The subject matter of 
Communist dicipline, which is as broad as the entire inquiry 
of passports, has its basis in the legislation which, or, 
rather the regulations which were passed in 1952 which 
would be—— 

The Court: There is no question before the Court to 
rule on that. 


[Tr. 561] By Mr. Hitz: 


Q. Mr. Arens, would you be good enough, please, sir, to 
turn to Page 4659 of Part 4? 

A. Yes, sir. 

Q. And would you be good enough to read the question 
that you asked of Mr. Miller at the very bottom of the 
page? 

A. Yes, sir. 

‘“Would you in 1947 have taken an oath, even though 
you are now mistaken as to whether or not you did 
take one—would you have taken an oath in 1947 that 
you had not contributed to the Communist cause, sup- 
ported it, or been under its discipline?’’ 


Q. Mr. Arens, what was the source of your use of the 
expression ‘‘under its discipline’’ meaning the Communist 
cause when you asked that question? 

Mr. Rauh: Objection, of your Honor please. This calls 
for what was in Mr. Arens’ mind at the time that he asked 
the question. 
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It is now the sixth time that Mr. Hitz has sought to get 
at Mr. Arens’ mind. To state the source of the question 
is to state what was in his mind at the time he asked it and 
we object for the reasons stated at length last Thursday. 

And again we would urge yonr Honor to ask Mr. Hitz 
to desist from trying to get at what was in Mr. Arens’ mind 
[Tr. 562] as he is doing this time for the sixth time. 

The Court: Well, the Court doesn’t equate these two 
questions; that is to say, what was in the witness’ mind 
and an inquiry as to the source of the question. ‘‘What was 
in the witness’ mind’’ is a question upon which it is well- 
nigh impossible to cross-examine. But ‘‘what is the source’’ 
calls for material rather than an idea in the witness’ mind. 

Mr. Rauh: If your Honor please, the only way a man can 
state what his source was is to state what he thought his 
source was. 

I could no more cross-examine on whether this was truth- 
fully his source than I can cross-examine on anything else 
that he has in his mind. The question of source is identi- 
cal with the question in the mind. 

The Court: The Court doesn’t quite follow counsel in 
that statement. The Court feels that when the question is 
asked ‘‘what was in your mind’’ that is not the same as 
asking ‘‘what was the source upon which you based your 
inquiry”’ because source calls for a specific material thing. 

Mr. Rauh: But whether in fact at the moment Mr. Arens 
had this in mind, whether in fact it was his source depends 
upon his own mental processes, and your Honor is letting 
him thereby, by saying it was his source, testify as to his 
own mental processes and keeping us from cross-examining 
him. 

[Tr. 563] The Court: The Court recognizes counsel’s con- 
tention but the Court does not agree with it and the Court 
overrules the objection. 

The witness may answer. Answer the question. What 
was the source? 


By Mr. Hitz: 


Q. Do you have in mind the question now, Mr. Arens? 
A. Yes, sir. 
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Q. Would you answer it? 

A. The three items alluded to in the question which I 
posed to Mr. Miller stemmed from the very provision to 
which Mr. Hitz alluded in H.R. 9991, those three items 
being Communist discipline, substantial supporter, and 
contribution. 


Mr. Rauh: This testimony was in reference to the last 
question on Page 4659, was it, Mr. Hitz? I am confused 
now from the answer. 

The Court: What was the page from which you—— 

Mr. Hitz: Yes, it was. 

The Court: —took the three items? 

The Witness: On Page 7 of H.R. 9991 between lines 
eight and eleven on that page we see three or four criteria 
set up. One is, if I may be permitted to characterize it, is 
a@ person under Communist discipline; another who is a 
substantial supporter of the Communist movement; and a 
third is one who proposes to travel abroad for purposes of 
engaging [Tr. 564] in activities which will contribute to 
the strengthening of the Communist movement. 

In the question which was posed to Mr. Miller, which I 
read a little while ago at the bottom of Page 4659 of Part 4 
of the hearings of the Committee on Un-American Activi- 
ties, there appear three elements which coincide substan- 
tially with the three elements to which I have just alluded. 

One is contribution to the Communist cause. The other 
is supporting to the Communist cause, and the third is 
under its discipline. 

Does that answer your question, Mr. Hitz? 


By Mr. Hitz: 


Q. It does. 

Mr. Arens, Mr. Rauh asked you if it were not true that 
Miller was the only witness called in this particular hearing 
to whom passports had been issued on which the Committee 
had neither information of travel behind the Iron or Bam- 
boo Curtains or, two, had engaged in passport litigation in 
the courts. 

And to that question of Mr. Rauh I understood you to 
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say that Mr. Miller was the only such person who had 
engaged in neither passport litigation nor had traveled 
behind the Iron Curtain so far as the information of the 
Committee was concerned. 

[Tr.565] Is that the way you testified, sir? 


A. Yes, with one or two exceptions which were relatively 
inconsequential ones, the people from the State Depart- 
ment, themselves principal witnesses, such as Miss Knight 
and Ashley Nicholas. The second was—— 

Q. Mrs. Horvath? 

A. Mrs. Horvath, yes. 

Q. That is the reason I put in my question ‘‘to whom 
passports had been issued’’. 

A. Yes, sir. That is right. 

Q. And that was in Mr. Rauh’s question. 

A. Oh, I see. 

Q. Now, when Mr. Miller appeared before the Committee 
on June 21st, 1956, was your Committee in possession of 
information as, to whether he was still within the State 
Department seeking a passport? 

A. Yes, sir. 

Q. Did your Committee have information as to whether 
he was still endeavoring to complete his file on his applica- 
tion for a passport at the very time that he appeared before 
your Committee? 

A. Yes, sir. 

Q. Was your Committee in the possession of information 
when he appeared that the State Department had received 
word several days before in some fashion from Mr. Miller 
to the [Tr. 566] effect that he was about to file with the 
State Department an affidavit in which he would deny 
Communist Party membership and certain other items of 
activity which we need not put into this question? 

A. Yes, sir. 

Q. Mr. Arens, at that time Mr. Miller had not been re- 
fused a passport by the State Department, had he, sir? 

A. Not on that then pending application. 

Q. On the then pending application? 

A. That is correct. He had previously been refused one 
in 1954, I believe. 
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Q. Yes, sir. Mr. Arens, with reference to Committee 
Rule No. 1 having to do with the initiation of investigations, 
are you familiar with the purpose of that rule? 

A. Yes, sir. 

Q. What is it? 

A. The purpose—— 


Mr. Rauh: Objection, if your Honor please. Here is a 
man about to testify to what the purpose of a number of 
other people had in adopting a rule when he wasn’t even 
in the room when the rule was adopted. 

This rule was adopted, as this witness’ testimony shows, 

while this witness was working for another committee on 
another side of the Capitol. And now he is asked what is 
the purpose of the Commitee in adopting this rule. 
[Tr. 567] I somewhat doubt if anybody could testify to 
the purpose of the Committee in adopting it but certainly 
somebody who was there at the time it was adopted would 
have to testify to it. It comes to this man in the rankest 
kind of hearsay, if he knows at all, and this is certainly not 
an. area where hearsay could possibly be proper. 

Mr. Hitz: If your Honor please, if this witness knows 
the purpose of the rule he certainly is entitled to testify to 
it'and we are entitled to receive the interpretation of the 
rule. 

It is a Committee rule, and certainly it is better to find 
out what the Committee’s interpretation of the rule was 
and the purpose of the rule than to have argument by Mr. 
Rauh, on the one hand, and me, on the other, trying to in- 
terpret something that we really don’t know about. 

Mr. Rauh: Well. I am not now objecting to whether 
there will be testimony on this rule or purpose. That is 
a different problem. I say this witness who was not there 
when it was adopted may not testify to what somebody else 
told him about it. 

If Mr. Hitz wants to get a purpose of the rule he should 
get somebody such as the Chairman to come and testify to 
it. 

‘The Court: The Court is of the opinion, based on its 
ruling of last week, that on the basis of the background 
[Tr. 568] and foundation laid as to the qualifications of 
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the witness, if counsel for the Government wishes to ask 
the witness what, in his opinion, is the reason for the rule 
he may do so. 

The Court feels that the qualification of the witness as 
an expert witness on investigations of this type generally 
would follow through on this question. 

The Witness: May I see the rule, Mr. Hitz? There are 
two or three parts to the rule. 

Mr. Hitz: I am sorry. 

I would like, if your Honor will permit me, to still further 
narrow the scope of his information upon which he will 
answer the question. And that it stemmed from discussions 
of the purpose of the rule that he heard from members of 
the Committee and having stemmed from that information, 
then to base his expert opinion on its purpose. 

The Court: You can lay a further foundation if you wish. 


By Mr. Hitz: 


Q. Mr. Arens, you have in mind the rule, do you, I have 
just handed to you? 

A. This is Rule 1 you are alluding to? 

Q. Yes, sir. 

A. Yes, sir. 

Q. Have you ever attended a discussion of the purpose 
of that rule or have you ever heard the purpose of that rule 
[Tr. 569] discussed by members of the Committee? 

A. Yes, sir. And we have one other element I should 
like to say and that is the element of the practice of the 
Committee. 

Q. Were you familiar with the practice of the observa- 
tion disregarded that rule by that Committee while you 
were with the Committee? 

A. Yes, sir. 

Q. Now, based upon the two sources of information, your 
observation of the practices and your attendance at in- 
stances where there were discussions of that rule and its 
purpose, would you as an expert in the matter of investiga- 
tion of subversive matters give us your opinion as to the 
purpose of the rule? 
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Mr. Rauh: Objection, if your Honor please. The witness 
has not followed your Honor’s suggestion, with which we 
disagree whole heartedly but at least that was based on 
his position as an expert in the field. 

Now, he is trying to combine his position as an expert in 
the field with what he heard. It was my understanding that 
your Honor had indicated that our objection to his testify- 
ing to what he heard as to the purpose was well taken; 
that he could only be interrogated as an expert as to his 
opinion. 

Mr. Hitz’ question would ask him not for his opinion 
[Tr. 570] as an expert but for his opinion on the basis of 
what he heard. Certainly the two can’t be put together. 

The Court: The Court feels that the additional portion of 
the question asked after the Court ruled may be used as 
a basis for the qualification of the witness as an expert in 
addition to the evidence in support of that qualification 
previously in the record. 

The objection will be overruled. Counsel may proceed. 

The Witness: The rule is a procedural regulation of the 
Committee for the purpose of being sure that each member 
of the Committee is appraised of the operations of the 
Committee on major inquiries so that if any particular 
member or members want to object to a hearing they can 
discuss the matter with the Chairman. 

The way the rule is actually carried out in most in- 
stances—— 

Mr. Rauh: Objection, your Honor. There is no possible 
basis for being an expert on how the rule is carried out. 
Your Honor allowed him to testify as an expert erroneously 
we believed—— 

The Court: The objection is sustained as going beyond 
the scope of the question. 


By Mr. Hitz: 


Q. Now, have you finished that part of your answer to 
{Tr. 571] any question which deals with your expert quali- 
fication in the field? 

You were about to say that the practice was so and so. 

A. Yes. 
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Q. We would like to cut that answer off now. 

A. All right, sir. 

Q. Had you finished the other part of your answer? 

A. No, sir. 

Q. Would you finish that other part that still falls within 
the expert nature of the question? 

A. (There was no audible response.) 

Q. Unless you have finished that. 

A. Yes, I have finished that, Mr. Hitz. 

Q. Now, a separate and new question, Mr. Arens: 

Would you tell us from your experience with this Com- 
mittee what has been the practice of the Committee with 
respect to compliance with that rule? 

Mr. Rauh: Objection, if your Honor please. They can- 
not stultify their own rules in this court by setting forth 
how they violated it. If the Chairman wants to come and 
testify that the Committee no longer considers this in 
effect, that is one thing, but to allow an employee to 
testify how he violates the rules of the Committee on which 
people rely and which were handed to this defendant at 
the time he [Tr. 572] received the subpoena, it seems to me 
no witness should be allowed to testify to that. 

Mr. Hitz: This doesn’t call for violation of the rule. I 
asked what the practice was to comply with it. Certainly 
he is competent to testify. 

Mr. Rauh: If your Honor please, could we have the ques- 
tion read because that was not the question, as I heard 
it. I may have been wreng. 

The Court: The question was a question directed to the 
point as to what has been the practice of the Committee 
in connection with the rule. 

If you wish to have it read you may have it read. 

Mr. Rauh: Yes, I do, sir. 

The Court: Very well. 

The Reporter: (reading) 


‘‘Q. Now, a separate and new question, Mr. Arens: 

‘“Would you tell us from your experience with this 
Committee what has been the practice of the Committee 
with respect to compliance with that rule?’’ 


The Court: The objection is overruled. 











By Mr. Hitz: 


Q. Will you answer, sir? 

A. Yes. Prior to the actual opening of any particular 
[Tr. 573] hearing, that is prior to the hearing day, there is 
sent to each member of the Committee a letter either under 
the signature—either over the signature of the Chairman 
or over my own signature advising each Committee mem- 
ber of the time, the place, and the subject matter of the 
particular specific hearing which is scheduled. 

Then the member or members are designated—well, that 
is another matter, how they are designated for a commit- 
tee or subcommittee. That is another subject. 

Q. Was that practice followed in this instance? 

A. Yes, sir. 

Q. Did you or did the Chairman send such letters to 
all the members of the Committee? 

A. Yes, sir. 

Q. Appraising them of this pending—of this intended 
investigation of passports and so forth? 

A. Yes, sir. 

Q. Now, on May 23rd a subcommittee of the full com- 
mittee met and commenced these hearings. 

Is that correct? 

A. Yes, sir. 

Q. As indicated by Part 1 of the printed hearings? 

A. Yes, sir. 

Q. Was objection made at that time to the conduct of 
these hearings, that is that the hearings should—received 
[T'r. 574] any objection? 

A. No, sir. 

Q. Any time between notice to the members of the Com- 
mittee that passport investigation was intended was there 
any objection made by any members of the Committee so 
far as you were then aware? 

A. No, sir. 

Q. Or are aware now? . 

A. That is right. No, sir. 

Q. Was any specific meeting held attended by a majority 
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of the Committee at which you were present after notice 
to the members of the impending passport hearings? 

A. Yes. Yes, sir 

Q. And prior to their commencement on May 23rd? 

A. I believe so. 

Q. Was there more than one such meeting held between 
notice of the passport hearings and the commencement of 
the passport meetings to your knowledge? 

A. I just don’t have a present recollection on that. I 
could refresh my recollection but I just couldn’t tell you 
while I am here on this stand today. 

Q. Are you able to testify as to one such meeting? 

A. Yes. I am quite confident there was at least one 
meeting intervening there. 

Q. Does your testimony, that there was no objection 
{[Tr. 575] voiced by any member as to the conduct of these 
hearings or that they be conducted, include that meeting? 

A. Yes, that is right. 

Q. Was a majority of the Committee present at that 
meeting? . 

A. Yes, sir. 


Mr. Hitz: I have no further questions, your Honor. 


Recross-examination. 


By Mr. Rauh: 


Q. What was the date of this letter from the Chairman 
to all the members of the Committee to which you advert? 

A. Some few days, two or three-days at least, prior to 
the actual first day of hearings. 

Q. May we have a copy of the letter, please? This 
couldn’t possibly be confidential information. 

Would you supply a copy of the letter, Mr. Arens? 

A. Mr. Hitz may have it there. 


Mr. Rauh: May we see it, Mr. Hitz? 

Mr. Hitz: Are these copies of the letters that we are 
both referring to, Mr. Arens? 

The Witness: Yes. I take it each one is—I will quickly 
look at them. Yes, sir, one to each member of the Com- 
mittee. 
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Mr. Hitz: And—— 

The Witness: That is my signature. May 21st. 
[Tr. 576] (Thereupon Mr. Hitz submitted documents to 
Mr. Raub.) 


Mr. Rauh: Thank you, Mr. Hitz. 
Would you please mark this as Defendant’s Exhibit No. 
> for identification? 


(Thereupon copy of a letter dtd 5/21/56 was marked by 
the Deputy Clerk as Defendant’s Exhibit No. 5 for iden- 
tification. ) 


By Mr. Rauh: 


Q. Is this the letter to which you referred in your most 
recent testimony, Mr. Arens 

A. Yes. 

Q. Thank you. 

A. Yes. 


Mr. Rauh: We offer it, if your Honor please. 
Mr. Hitz: No objection. 
Mr. Rauh: I was going to read it. 
The Court: You may read it. 
Mr. Rauh: Thank you; your Honor. 
This is a carbon copy. (reading.) 
‘“May 21, 1956. 


Honorable Francis E. Walter, 
330 House Office Building, 
Washington, D. C. 


(Tr. 577] Dear Congressman Walter: 

The Committee on Un-American Activities will con- 
duct hearings on May 23, 24, 25, and 29, 1956, in the 
Caucus Room of the Old House Office Building at 
10:00 A.M. 

The hearings will deal with the application for, and 
the use of, American passports abroad. During the 
hearings it will be shown that many of the witnesses 
subpenaed attending Communist-sponsored gather- 
ings in Europe and Asia, without advising the State 
Department of their intention to do so. The hearings 
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will also show, by means of friendly witnesses, that 
the purpose of the travel as set forth on their passport 
applications was executed under instructions from the 
Communist Party. 


Yours sincerely, 
Richard Arens, 
Director’’. 
By Mr. Rauh: 
Q. And I take it that you wrote this to all members of 


the Committee? 
A. Yes, sir. 


The Court: For the record, Defendant’s Exhibit No. 5 
[Tr. 578] is received. 


(Thereupon the document heretofore marked as De- 
fendant’s Exhibit No. 5 for identification was received in 
evidence.) 


By Mr. Rauh: 
Q. Now, you testified, I believe, that there was some 


sort of a meeting after the letter and before May 23rd 
when this hearing opened at which the hearings were dis- 
cussed. | 

When would that have been, Mr. Arens? 

A. Well, I can only say this: If I can—the best infor- - 
mation I have: That in anticipation of my appearance 
here, some, I assume, two weeks ago or thereabouts, I was 
checking the various elements and satisfied my mind at 
that time that from the time of the issuance of this letter 
until the time of the appearance of Mr. Miller there had 
been at least one meeting and there may have been two, 
but I am virtually certain in my mind that there had been 
at least one of the Committee. 

Q. Correct me if I am wrong, Mr. Arens,—— 

A. Yes, sir 

Q. —but it is my recollection that in answer to a ques- 
tion of Mr. Hitz.you testified: this meeting had been after 
the letter and before May 23rd. 

Did you so testify five minutes ago? 
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A. Well, if I did I certainly—I didn’t mean to make 
{Tr. 579] any misrepresentation. That must have been 
the case. 

Q. Well, did this meeting occur after the letter and be- 
fore May 23? 

A. I couldn’t say for sure. It occurred after the letter 
went out and I know before Mr. Miller testified. Whether 
or not it was in the intervening two or three days there, 
I couldn’t say, 

Q. Did you not say in answer to a question from Mr. 
Hitz that the meeting occurred after the letter went out 
and before May 23rd? 

A. I don’t recall. 

Q. You don’t remember what you testified to five min- 
utes ago, Mr. Arens? 

A. I don’t remember the specific form of the question, 
Mr. Rauh. 

Q. Well, put it in any form you want. 

Did you testify in substance five minutes ago that the 
meeting occurred between May 23rd, between the date of 
this letter and May 23rd? 

A. My best recollection is that he asked me whether or 
not there was a meeting of the Committee intervening be- 
tween the time of the notice to the members and the time 
of the hearings and my answer at that time, several min- 
utes ago, was yes. 

Whether or not that came specifically before the 
{Tr. 580] hearings actually began on May 23rd or before 
this particular witness, Mr. Miller, testified, I am frankly 
unable to say specifically. 

Q. Did you understand the words from Mr. Hitz, if he 
used them, between the time of the letter and the opening 
of the hearing to refer to some date other than May 23rd, 
Mr. Arens? 

A. No. 

Q. You understood it to refer to May 23rd? 

A. I assume so. Yes, sir. 

Q. Well, then, did you testify or did you not five minutes 
ago that this meeting occurred after the letter and before 
May 23rd? 








A. (There was no audible response.) 

Q. That this meeting occurred after the letter and before 
May—— 

A. You mean, in response to Mr. Hitz’ question? 


A. Yes. I just told you, my best recollection was as to 
what I had said in response to Mr. Hitz’ question—namely, 
that the—that I responded to his question so as to leave 
the impression at least, that the meeting was held some- 
time after the letter was sent and before the hearings ac- 
tually began. 

I am now in effect qualifying that by saying I am 


[Tr. 581] not certain as to whether or not the meeting 


transpired between the time of the letter and the time 
the hearings opened, to expand it to say that it occurred 
after the letter was issued and sometime before Mr. Miller 
testified, which was a matter of some several days. 

Q. Was this meeting in any way relevant to the hear- 
ing? 

' ‘Was it necessary as part of the activities of the Com- 
mittee under the rule? 

A. I couldn’t say because I don’t have a present recol- 
lection. I can only say, sir, as I said a little while ago, 
that in anticipation of my appearance today and over the 
course of the last several days here I checked within the 
operations of our own office various item of information, 
including the item of information of executive sessions of 
the Committee, and at that time satisfied my mind on the 
element which I have just recited to this Court. 

Q. Does the Committee keep minutes of meetings of this 
kind? 

A. Most of the formal meetings or virtually all of the 
formal meetings of the Committee are the subject of min- 
utes; yes, sir 

Q. And is there a minute on the meeting to which you 
referred at which there was no objection to the initiation 
of the passport inquiries? 

A. I would think so. I would think so. May I say this 
[Tr. 582] also to clear—so there will be no misunder- 
standing of what I am driving at here? 
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About the time that we get into a large project such as 
this kind the Committee frequently, sometimes over the 
noon hour, sometimes in the afternoon, sometimes in the 
morning, in anticipation of the hearing will assemble in 
the Committee room or will assemble even in the hearing 
room and have discussions with respect to the proposed 
hearing, with respect to the proposed witnesses. 

Unless it is a formal meeting in which there are—there 
is an agenda specified in which the young lady who is Clerk 
of the Committee actually transcribes what takes place, 
there is no actual record of the meeting as such. 

Whether or not this particular meeting to which I have 
alluded here was of the formal variety or the informal 
variety, I don’t know. I know, as I say, some couple of 
weeks ago I satisfied my mind on the basis of checking in 
the office that there had been such a meeting. 

Q. Well, you did this just a couple of weeks ago at 
you can’t remember when the meeting was, Mr. Arens? 

A. No, sir, except that I know there was a period of 

time after the letter went out and I thought either prior 
to the time of the hearings themselves or at least I am 
sure prior to the time of the appearance of this witness 
there was a meeting of the Committee. 
[Tr. 583] One of the things that comes to my mind right 
now, and I haven’t thought of it until this instant, was 
immediately after the appearance of Paul Robeson before | 
the Committee the Committee assembled for the purpose 
of voting a citation of Mr. Robeson and I believe they 
did vote a citation of Mr. Robeson and that ee was 
held in two places. . 

First of all, it was held in the hearing room in which 
I was present; there after it was held in the committee 
room. And I have a distinct present recollection of the 
deliberations of the Committee at that time and a distinct 
present recollection of the fact that the meeting did take 
place which I know now took place prior to the time of 
the appearance of Mr. Miller. 

I believe the record will reflect that there was a citation 
made by our Committee of Mr. Robeson, a contempt cita- 
tion within a matter of a day or two of his appearance. 
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Q. What was the date of the Robeson citation? 

A. Mr. Robeson appeared on June the 12th: Mr. Mil- 
5 appeared on June the 2ist. 

Q. Now, is it your testimony that this meeting to which 
you referred in answer to Mr. Hitz was in fact a meeting 
of citation of Mr. Robeson? 

A. No. No. That was not my. testimony. 

Q. Well, then why did you—— 

A. I was only saying that—you asked me about the 
[Tr. 584] meetings of the Committee since or after the 
actual institution of the hearings and I was alluding to 
that as one that just crossed my mind as an illustration 
of the type of informal meetings which the Committee has 
in executive session. 

That one which at least was’ before the Arthar Miller 
appearance. 

Q. Is it that meeting to which you were sdvortae when 
you said there was a meeting of the Committee which more 
or less satisfied Rule No. 1? 

Was it this meeting? 

A. No. No, sir. 

Q. When was the meeting to which’ you referred that 
there was no objection to the passport inquiry? ; 

A. Well, I am sorry. I have no present recollection of 
the specific date. If I had thought there would bea spe- 
cific inquiry on that, we could certainly have satisfied your 
mind, I am sure, on these particular dates. 

Q. Would you look to see this evening whether there is 
a@ minute of any such meeting and produce the minute? 

A. I will be glad to try, yes,-sir. 

Q. Well, then we could 1cok at that in the morning and 
see whether there is such a mimute and what the date was. 


Mr. Rauh: Would your Honor indulge me? I have 


_ never had.a chance to look at H-R. 9991 and there was some 


[Tr. 585] testimony on it on redirect. I would like to take 

a minute of any such meeting and produce the minute? 
The Court: It is time for the Court to recess. If you 

wish to have the advantage of looking. at it during the 


recess the Court will be glad to give you that opportunity. 


Mr. Rauh: Thank you, your Honor. 











452 


The Court: We will recess at this time for the mid- 
afternoon recess. 


(Thereupon there was a recess following which this then 
happened :) 


The Court: Counsel may proceed. 
Mr. Rauh: Thank you, your Honor. 


By Mr. Rauh: 


Q. Mr. Arens, will you turn to Page 4659 and look at 
the last question on the page? 

Are you looking at the last question? 

A. Yes, sir. 

Q. And do I quote you correctly when I ask you whether 
you testified as to the source of that question? 

A. Yes, sir. 

Q. And what did you say was the source of that ques- 
tion? 

A. I referred to Page 7 of H.R. 9991 at which are set 
forth certain elements which if present in a case would 
preclude the issuing officer from issuing a passport. 

Q. And would you read those elements? 

{Tr. 586] A. Yes, sir. If such person is under Commu- 
nist discipline—— 

Q. Where are you reading from now? 

A. Line eight. 

Q. Yes. Well, where does it start now? Lime eight? 
I don’t see the words ‘‘such person’’ at line eight. 

A. Well, it starts at line seven, the preceding line. Such 
person. I had to transpose the words ‘‘to be’’ to ‘‘his’’ 
because it is—the whole section is worded to preclude an 
officer from issuing a passport. 

See what I mean? On Page 7 and line seven the last 
four words are ‘‘such person to be under Communist dis- 
cipline’’. 

Q. Excuse me just one moment. 

Mr. Rauh: Your Honor and I are at a loss because 
there is only one copy. 

The Court: Well, you may use it. You will need it 
in your questioning. 3 
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Mr. Rauh: Thank you, sir. I will turn it back just as 
soon as I can. 


By Mr. Rauh: 


Q. Would you proceed, Mr. Arens? 
A. The next one is—— 


The Court: Now, what page is that? That is line eight 
and—— 

The Witness: Page 7, line eight. 
[Tr. 587] The Court: Very well. 


By Mr. Rauh: 


Q. Well, start now on Page 7, line seven, and read what 
you said, what you say the source is for that question. 

A. ‘‘Such person to be under Communist discipline or 
to be a substantial supporter of the Communist movement 
or to be proposing to travel abroad for the purpose of en- 
gaging in activities which will contribute to strengthening 
the Communist movement.”’ 

Q. And it is your testimony that that was the source 
of that question. 

Is that correct? 

A. Yes, sir. 

Q. Now, would you look at page 4658 and the third time 
that you start to speak will you read | 

A. I didn’t understanding about the speaking. 

Q. Look at Page 4658 and the third time that you started 
to speak, will you read that part, the third time down? 

A. Yes. 

Q. Would you please read now? 

A. (reading.) 


‘‘Now, did you appear before the board, and among 
other things, say to the board in the course of the dis- 
cussion substantially what I [Tr. 588] am now quot- 
ing from the minutes of the board? 

‘¢ Finally, some 2 years ago, I issued a statement 
which was printed in the press in reply to a State De- 
partment statement, and in this I categorically denied 
that I am supporting the Communist cause or contrib- 
uting to it or was under its discipline or domination.’ ”’ 
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Q. Now, that is enough, Mr. Arens. 

A. Yes, sir. 

Q. Is that statement by Mr. Miller at all close to the 
question you put at the bottom of Page 4659? 

A. Oh, yes. Yes, sir. 

Q. Now, I draw your attention to Page 4662, the second 
time you speak. Will you start reading? 

A. (reading.) 


‘“‘The statement made by you before the Youth 
Board was: 

‘< ‘Winally, some 2 years ago, I issued a statement 
which was printed in the press in reply to a State De- 
partment statement and in this I categorically denied 
that I am supporting the Communist cause or con- 
tributing to it or was under its discipline or domina- 
tion.’ 99 


[Tr. 589] Q. I ask you whether that is close to the ques- 
tion you put to Mr. Miller? 

A. Yes, I think all three of them are close to the ques- 
tion as well as close to the provision which I alluded to in 
H.R. 9991. 


Mr. Rauh: I have no further questions. 

The Witness: May I just interpose one other thing, Mr. 
Rauh? On this date in the recess I called the office and 
have a report which I will be glad, if you want me to do 
so, to give you at this time. 


By Mr. Rauh: 


Q. You may. 

A. I was informed by Mrs. Joray, who is the clerk of 
the Committee, that a meeting, a formal executive meeting 
of the Committee on Un-American Activities, in executive 
session, was held on June the 13th which was the, as I 
said a little while ago, the day after—I guess I didn’t say 
this before. 

Well, it was held on June the 13th, which was after the 
hearings themselves started but was obviously before the 
exact time of the appearance of Mr. Miller. 
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Q. And what was it that happened at the meeting on 
June 13th? 

A. According to what she said there was considerable 
discussion of the witnesses appearing in the passport . 
hearings [Tr. 590] and two, at least two—and perhaps she 
said three—persons citations were voted for, at least two 
and perhaps three persons. 

Q. May we have those minutes of the June 13th meet- 
ing, Mr. Arens? 

A. Yes, I will be glad to’send them tomorrow; bring 
them in or cause them to be sent tomorrow. 

Q. Well, if you would make them available—— 

A. Or if you prefer I could call and ask them to send 
them over this afternoon. 


Mr. Rauh: Well, I think if your Honor would indulge 
Mr. Arens to have those produced I would like to see them. 

The Court: They may be produced. 

Mr. Rauh: Could you—— 

The Witness: It would take only five minutes on phone 
for me to call again. 

Mr. Rauh: Well, I hate to take your Honor’s time. 
Well, I don’t want to take your Honor’s time. .I under- 
stand we just had a recess. I am willing to wait until - 
tomorrow morning so as not to hold up the Court. 

If they are supplied here at ten o’clock tomorrow morn- 
ing that will be fine and you need not return for this, as 
far as I am concerned. 

The Witness: You mean Mr. Hitz can just bring them 
in? 

{[Tr.591] Mr. Rauh: Yes. 

The Witness: All right, sir. 

Mr. Rauh: As far as I am concerned you need not return 
for this. 


By Mr. Rauh: 


Q. Now, the rule as I understood you to read it was 
no major investigation shall be initiated without approval 
of a majority of the Committee.: 

Would you tell we where that approval occurred before 
the hearings opened? 
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A. Yes. As I explained, when Mr. Hitz was examining 
me, it is a matter of practice when a letter goes out on it 
announcing the formal set up of a hearing a member who 
wants to object or who has some qualification who cannot 
be there, communicates either with the Chairman or with 
myself. 

Q. This is a sort of approval by silence, is it? 

A. That is the way that the Committee has been obliged 
to function and I believe every Committee on the Hill to 
which I have any knowledge functions precisely the same 
way. 

Q. I didn’t quite get the reason for the ‘‘obliged’’. 

A. Obliged to function for this reason: That it is ex- 
ceedingly difficult to have formal quorum sessions of the 
Committee for a business session. That is just a plain plain 
fact of committee operation. 

We have nine men on the Committee. In order to 
{Tr. 592] have a quorum you have to have five present. 
So the Committee as a matter of practice proceeds on an 
informal basis on a determination of their hearings and 
on. the process of announcing the actual formal hearings. 


Mr. Rauh: We have no further questions. 
Redirect examination. 
By Mr. Hitz: 


Q. Mr. Arens, you indicated that this process of acqui- 
escence by silence was the practice of the Committee with 
respect to a member who couldn’t be present. 

I would like to ask you whether or not that is the practice 
with respect to compliance with this particular rule in all 
of its aspects, whatever they may be? 

A. Yes, that is right. 

Q. Not merely the presence or absence but as to whether 
or not a member might object to the fact of the hearing 
going on at all? 

A. That is right, and if he would object he would just as 
a matter of mechanics call on the telephone and talk to me 
about it or he would call on the telephone and talk to the 
Chairman about it. 
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We have had that in other instances in which I have 
specific recollection at the moment. 

Q. Are those which—those members who fail to object 
considered by the Chairman in the practices of the Commit- 
tee [Tr. 593] to acquiesce in the proposed meetings? 

A. Yes, sir. Yes, sir 


Mr. Hitz: No further questions, your Honor. 

Thank you, Mr. Arens. 

The Court: The recess taken by the Court was longer 
necessarily than the Court anticipated or desired because 
of commitments that the Court has, as counsel well know, 
in Chambers on other matters, and we have not had a long 
session, after our recess. 

But we have come substantially to the time that the 
Court normally recesses and the Court doesn’t have a set 
minute to recess but it is in the area or time for adjourn- 
ment for the day. 

The Court will hear counsel as to anything they wish to 
present or represent as to continuing on a little further if 
you desire to make any such representations. 

Mr. Hitz: Yes, your Honor, we have. 


(Thereupon the witness retired from the witness stand.) 


The Court: The point of the Court is that if there are 
some formal matters, some matters that can be put into 
the record the Court is perfectly willing, of course, to con- 
tinue the hearing to allow them to go in. 

Mr. Hitz: Yes, sir. 

The Court: But if you are going to put on an [Tr. 594] 
additional witness or you are going to go on: with further 
testimony or the making of a record which will consume 
any substantial amount of time the Court wouldn’t feel that 
we should do that at this time. 

We should adjourn at this time unless, as the Court 
indicates, it is a matter of putting in something that 
will not consume a great deal of time. 

Mr. Hitz: The only other evidence we expect to offer 
would be to point out certain parts of Government’s No. 
14, which is the 1956 Annual Report. That is already in 
evidence but I stated to the Court that I would particularly 
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invite your attention to certain passages in it and that 
would be the only—— : 

The Court: You wish to get that in? How long would 
you anticipate that would take to put in the record? If 
you wish to get it in today’s record, today’s record will 
be available to the Court early in the morning and it will 
be of that much advantage to the Court. 

Mr. Hitz: Yes, I can do that in five minutes, and if there 
is any part of it I would like to read to the Court and into 
the record, I can, do that tomorrow. 

The Court: Very well. You may do so. 

Mr. Hitz: I would like to invite the Court’s attention to 
Page Roman eight. 

The Court: Government’s Exhibit No. 14? 

{[Tr.595] Mr. Hitz: That is right, sir, the 1956 Annual 
Report. Roman eight. Paragraph Numbered three. 

The Court: Is there a page reference? 

Mr. Hitz: Yes. Roman eight. 

The Court: Oh, the page is Roman eight? 

Mr. Rauh: We are missing a Roman eight, Mr. Hitz. 

The Court: That is the reason the Court asked the ques- 
tion. There is no Roman eight. There is a seven and a 
nine but no eight in the copy that is furnished the Court. 

Mr. Hitz: Could I ask my—perhaps I had better compare 
that copy with this one. I have an eight in mine. I don’t 
want to have anything you don’t have, your Honor. 

The Court: Well, you can examine the copy that the. 
Court has and perhaps you can find the Roman eight, but 
the Court is unable to do so. Maybe it is out of order. 

Mr. Hitz: No, indeed. There is no Roman eight in what 
I gave you, however, the same material is contained on 
another page so that we can identify this by being Num- 
bered Paragraph three of Foreword. Foreword is the 
first part of this. 

The Court: Paragraph three of Foreword? 

Mr. Hitz: Yes, your Honor. 

The Court: Which begins on Page Roman nine. Is that 
correct, down at the bottom? 

[Tr.596] Mr. Hitz: Well, it begins on my Roman eight. 

The Court: I don’t think we had better use the two. It is 
going to confuse the record. 
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Mr. Hitz: Maybe we had better adjourn. 

The Court: If we haven’t the material readily at hand 
the Court feels it would be better to postpone the matter 
until the first thing in the morning and in the meantime 
you can straighten out the exhibits. 

Mr. Hitz: Yes, your Honor. 

The Court: So we will adjourn at this time until tomor- 
row morning at the regular time. 

Now, the Court would inquire of counsel on both sides 
as to how much additional evidence you intend to offer. 

Mr. Hitz: I expect to rest unless something occurs to me 
unexpectedly over the night. 

The Court: Immediately following the references of the 
incorporation in the record of the material that you have 
been talking about just now? 

Mr. Hitz: That is my expectation. 

The Court: Yes. And what is the plan of counsel for the 
defendant? 

Mr. Rauh: Well, as your Honor can well imagine, we 

have a motion for an acquittal at the conclusion of the 
Government’s case and certain other motions connected 
with the state of the record as it now exists. 
[Tr.597] If your Honor’s ruling should be favorable on 
that, that, of course, terminates the case. If your Honor’s 
ruling should be unfavorable we have some documentary 
evidence we would like to present.. We also have the ques- 
tion of the expert witness to testify to matters relating to 
the case, and we have been in touch with at least one 
potential expert witness and we are trying to get him here ~ 
sometime tomorrow. He had-other engagements. 

He is coming to talk to us tomorrow after court. We 
certainly will try to get him. We tried, I can assure your 
Honor, when I walked out of here at 3:30 on Thursday. 
I started working on this problem and we have let no grass 
grow under our feet since then but I cannot absolutely 
state the time at which this gentlemen would be available 
to us. 

I feel confident he is an expert. From my conversations 
with him over the telephone I feel confident that he has 
considered the matter. I sent him the transcript at once 
in order not to waste any time. I sent him the transcript 
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at once and I talked to him on the phone. I can only say 
that I cannot guarantee his presence. 

The development of an expert on such short notice is 
not an easy problem but maybe by tomorrow we will be 
able to give your Honor a statement as to when and if he 
will be available. 

The Court: Well, as counsel on both sides well [Tr. 598] 
know, this Court works under constant pressure of work; 
that is to say, case follows case without interruption and 
the Court is continually trying cases. And the Court has 
had a number of cases that have been specially assigned to 
the Court and then the Court takes regularly the cases that 
are assigned to it as they come in rotation on the assign- 
ment list. 

And the Court’s interest is always in the conservation 
of time. The Court’s consideration in that respect, how- 
ever, is always tempered by the definite position that the 
Court will not allow its desire to conserve time conflict 
with its desire to administer justice as speedily as possible 
with the protection of the rights of all concerned in any 
case. Counsel well know that. 

So with that limitation the Court would make this in- 
quiry: Counsel for the defendant states that at the con- 
clusion of all the evidence it is his intention to move for 
a judgment of acquittal, as the Court understands it. And 
that is certainly, of course, within the right of counsel, but 
in view of the fact that there is no jury in this case, would 
not the arguments that apply on the motion for judgment 
of acquittal coincide and apply with equal force to the argu- 
ment that would be made at the close of all the evidence in 
summation of the defendant’s position? 

The Court realizes that strictly legally and [Tr. 599] 
technically speaking that is not exactly the situation, but 
in practice will not the argument that counsel will rely 
upon in support of a motion for judgment of acquittal 
apply with equal force to his argument at the close of the 
case? 

The Court doesn’t want that statement to be confusing. 
The Court fully recognizes that the Court views a motion to 
dismiss from a different standpoint and has to take into 
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account under the authorities different legal situations than 
it takes into account on an argument on the merits of the 
case. 

In practice the Court is suggesting that if the case can 
be argued or if counsel wishes to make verbal argument 
and combine the two, it would be a saving of time. In other 
words, assuming the Court has been hearing from counsel 
on both sides and has made no decision, of course, but the 
Court is raising inquiry as to whether or not the two 
couldn’t be considered at the same time in the event that 
that eventuality arises. 

Mr. Rauh: We certainly are anxious to do everything 
possible to expedite the trial. It does occur to us that 
while the legal issues will be somewhat the same there is 
naturally a factual difference prior to the defense testi- 
mony. 

The Court: The Court has indicated that. 

Mr. Rauh: And if your Honor will permit an argument 
on the motion for acquittal, why, I believe I owe it to my 
(Tr. 600] client to make a motion for an acquittal and argu- 
ment, and if the situation is the same at the later period, 
why, we would be inclined not to burden your Honor with 
full argument the second time. 

It certainly would not be my intention to burden your 
Honor with repetition beyond the normal amount that 
lawyers engage in. I don’t have any desire to burden your 
Honor with double oratory, so to speak, and I will not do 
so. I do feel that it may be to our best interests to argue 
the motion for acquittal. 

Mr. Hitz: Your Honor, the appellate decisions in this 
jurisdiction give your Honor discretion to refuse the de- 
fendant permission to argue a motion for an acquittal at 
the conclusion of the Government’s case if the defendant 
offers evidence in the Government’s case. 

Mr. Rauh has done that. So I appeal to your Honor to 
exercise his discretion to postpone any argument for a 
judgment of acquittal until after the entire case is over and 
all of the evidence is in, as your Honor has the right to 
do under these particular circumstances. 

The Court: Well, the Court was proceeding on the under- 
standing that no argument of any sort will be made until 
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all of the evidence is in. Your suggestion was that the 
Court postpone the hearing of the argument on the motion 
for judgment of acquittal until all the evidence is in? 
{[Tr.601] Mr. Hitz: Yes. Yes. 

The Court: Well, the Court would not hear any such argu- 
ment until all the evidence is in, of course. 

Mr. Hitz: I see. 

Mr. Rauh: Well, if your Honor please, in all of the pre- 
vious cases of this kind that we have been in we have been 
permitted to argue the motion for acquittal after the 
Government rested. I don’t know if that is what you meant 
by ‘‘after the evidence is in’’. We have always been per- 
mitted to argue the motion for acquittal after the Govern- 
ment finished its case. 

The Court: The Court meant after the evidence upon 
which the motion is based. 

Mr. Rauh: That is what I thought you meant. 

Mr. Hitz: No, it isn’t what I meant. The appellate 
courts give the trial courts discretion to omit that argu- 
ment. I appeal to your Honor’s discretion to rule so. 

‘The Court: Well, the Court has asked this as a matter of 


‘information and thanks counsel for the information sale 
We will adjourn at his time until tomorrow. 
(Thereupon adjournment was had at 3:45 o’clock ae 
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(Tr. 602] IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Criminal No. 164-57 
Uniten States or AMERICA, 
v. 

AgrHur MILLER, DEFENDANT 


Washington, D. C. 
May 21, 1957 


The above-entitled cause came on for further hearing 
before the Honorable Crantzes F. MoLavesune, United 
States District Judge, at 10:15 a. m. : 


APPEARANCES: 


William E. Hitz, Assistant United States Attorney, 
Counsel for Government. 

Lloyd K. Garrison, Esq., New York, New York, Joseph 
a ee Jr., Esq., esha D. C., Counsel for De- 
scant. fern aves. 6 


[Tr. 604] PROCEEDINGS 


The Court: At the close of ceterdavs session of the 
Court, counsel was endeavoring to reconcile certain instra- 
ments which appeared to be paged differently. 

Has that been done? : 

Mr. Hitz: Yes, Your Honor. | 

I find that in the evidence copy that I had of the 1956 
Report, there were some differences of pagination only, 
and they were due to the fact that it was apparently an. 
early release of the same document, and subsequently it 
was put into production. 

I should have used the one that later went into produc- 
tion. I have now such 2 copy, which is the official copy, 
and I would like to pass the one that is in evidence to the 
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Court and ask the Court if we could substitute the other 
one for it. 

I will show Mr. Rauh the two documents. 

I would like now to ask the Court to permit me to sub- 
stitute 14-A for 14, in the record; or, if the Court would 
prefer, we could number the substitute copy by the same 
number, without an ‘‘A.”’ 

The Court: I think the latter would be preferable. It 
would eliminate any suggestion that there is a 14 in the 
record. 

So we will consider the substitute as taking the place 
[Tr. 605] in the record of the document identified as Ex- 
hibit 14 yesterday, and the new document will be given the 
same number. 

Mr. Hitz: Yes, sir. May I have back the other one, so 
that the record isn’t cumbered with a document that we 
don’t want in the record. 

The Court: You may. 

Very well, proceed. 

Mr. Hitz: Your Honor, before I proceed with this 1956 
Report, I wonder if I could make a statement to the Court? 

The Court: Yes. 

Mr. Hitz: I have been advised that a forthwith subpoena 
has been issued for the clerk of the Un-American Activities 
Committee, Mrs. Joray, to produce certain material, if it 
exists, from the files of the Committee. 

I took it upon myself, when I learned of that from the 
Committee, to suggest that she, and any help that she has, 
continue to make a search for the material; and that while 
she is doing that, I would ask the Court to postpone her 
forthwith appearance until she has had word from the © 
Court that her presence is desired. 

It may be if the material isn’t in the files, non-existent, 
that a statement from the Committee counsel, Mr. Traven- 
ner, to me, would be accepted by the Court and counsel, so 
that Mrs. Joray, in that instance, might not have to come. 
{Tr. 606] Is it agreeable to the Court that her forthwith 
appearance be postponed until we determine these matters? 

The Court: Well, this appears to involve somewhat the 
same situation that was involved in a previous ‘subpoena. 

Mr. Hitz: It does. 
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The Court: And in that instance, as Court and counsel 
will recall, counsel for the Defendant stated in open Court 
that he was willing to accept the representations made by 
counsel for the Government that there existed no such 
material as was referred to in the subpoena duces tecum. 

It would seem that it would be a saving of time and in- 
volvement if that same arrangement were made in this 
instance. 

Is that agreeable to counsel for the Defendant? 

Mr. Rauh: It is certainly agreeable, if Your Honor 
please, that Mrs. Joray not come at this moment. That 
is certainly agreeable to us; and we certainly concur in 
the idea that she not have to sit around. 

Whether or not we would accept the counsel’s statement 
would depend on exactly what the statement was. I 
wouldn’t want, in advance, if Your Honor please, to bind 
myself to accepting counsel’s statement. 

It may be that I would like to examine Mrs. Joray on the 
methods she used in going through the files, or otherwise. 
Until we know what they are going to say, I would rather 
not commit myself. 

{[Tr. 607] JI think Your Honor would understand my feel- 
ing that I don’t want to make a hypothetical commitment 
on what we would accept. 

We certainly accept the point that she not come until 
further notice. I certainly concur in that; and this can be 
a voluntary amendment of the subpoena to that effect. 

The Court: Well, of course, the Court’s suggestion was 
based upon the assumption that the representation made 
by counsel for the Government would be the same substan- 
tially with reference to this material as Government’s 
counsel’s statement was with reference to the other ma- 
terial that was previously asked for in the subpoena duces 
tecum, namely, that no such material exists. 

Now, of course, if that answer is not given, then the 
situation in this instance isn’t the same as the situation 
that existed in the instance the Court referred to earlier 
in relation to that subpoena duces tecum. 

I think for the moment we have met the situation by the 
agreement of counsel for the Defendant that the witness 
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need not answer the subpoena duces tecum, need not re- 
spond to it and be present in Court until such time as she 
receives word to the contrary, or otherwise. 

Mr. Rauh: That is certainly correct, if Your Honor 

please; and we concur in that wholeheartedly. 
{Tr. 608] The Court: The Court understands counsel 
for the Government to say, in the meantime the search is 
continuing, in order to enable counsel for the government 
to make a definite statement one way or the other with 
respect to the material, Is that correct? 

Mr. Hitz: That is our position, Your Honor. Thank 
you. 

The Court: Very well. You may proceed. 

Mr. Hitz: Once again, Your Honor, before proceeding 
with our an analysis of Government’s No. 14, I would like 
permission to recall Mr. Arens for some further question- 
ing on a new subject. 

Mr. Arens is here. May I call him? 

The Court: You may. 


Whereupon—RicHazrp Arens, was recalled as a witness 
by and on behalf of the Government and, having been 


previously duly sworn, was examined and testified further 
as follows: 


Mr. Rauh: If Your Honor please, we were to receive at 
ten o’clock this morning the minutes of the June meeting. 
I would like to know if we are going to receive them now. 

Mr. Hitz: Your Honor, those minutes are not admissible 
in the case; so we will not produce them to Mr. Rath unless 
the Court orders their production. 

I would like to be heard on that after we proceed with 
[Tr. 609] this questioning here. 

Mr. Rauh: I think that is a prior order of business, if 
Your Honor please. 

I was assured yesterday that these minutes would be 
produced in the morning. Mr. Arens assured me of that; 
and Mr. Hitz made no objection. 

Mr. Hitz: I changed my mind overnight on that sub- 
ject, Your Honor; and it is going to remain changed unless 
Your Honor orders me to produce it. © 
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Mr. Rauh: May we be heard? 

The Court: You may. 

Mr. Rauh: Does Your Honor have yesterday’s tran- 
script, please? 

The Court: The transcript is before the Court, yes. 

Mr. Rauh: On Page 574. I am questioning Mr. Arens. 


‘‘Question: Was any specific meeting held attended 
by a majority of the Committee at which you were 
present after notice to the members of the impending 
passport hearings? 

‘“‘Answer: Yes. Yes, sir. 

‘‘Question: And prior to their commencement on 
May 23? 

‘‘ Answer: I believe so. 

‘‘Question: Was there more than one such meeting 
held between notice of the [Tr. 610] passport hearings 
and the commencement of the passport meetings to 
your knowledge? 

‘Answer: I just don’t have a present recollection 
on that. I could refresh my recollection, but I just 
couldn’t tell you while I am here on this stand today. 

‘‘Question: Are you able to testify as to one such 
meeting? 

‘Answer: Yes. I am quite confident there was at 
least one meeting intervening there. 

‘‘Question: Does your testimony that there was no 
objection voiced by any member as to the conduct of 
these hearings or that they be conducted include that 
meeting? 

‘‘Answer: Yes, that is right. 

‘*Question: Was a majority of the Committee pres- 
ent at that meeting? 

‘Answer: Yes, sir.’’ 


Well now, this was testimony given in open Court, under 
oath, by this witness that a majority of the Committee was 
present at a meeting between May 21, the date of Defend- 
ant’s Exhibit 5, the letter from Mr. Arens, and May 23. 

Now, the witness, having completely and one hundred 
per cent changed his testimony, and admitted that there 
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was [Tr. 611] no such meeting, says the meeting occurred 
on June 11 or 12. I cannot recall which date. 

‘Now, a witness, who has completely reversed his posi- 
tion, it seems to me, and then says, but I have minutes to 
another meeting, certainly has such an issue of credibility 
raised about his testimony that we are entitled to question 
whether the meeting was ever held in June. 

After all, this witness said this meeting was held be- 
tween May 21 and May 23. Then he completely changes 
his testimony and says the meeting was held in June. 

How do we know there was anything said about the 
passport hearings at that meeting? We challenge that 
there was. 

Yesterday, Mr. Arens said: Of course, I will produce it. 
I will be happy to produce those minutes. 

Now they have looked at them. They have found there 
is something in there that will help the defense; and they 
refuse to produce them. 

Mr. Hitz: Just a moment. I object to that. He is 
charging the Government with bad faith in this case; and I 
think it is the third time he has done it. 

I would like interruption of the trial for the Court to 
consider that proposition. If the Government is acting in 
bad faith, I want to be told by the Court. If it isn’t, I 
want Mr. Rauh to be told. 

The Court: Just a moment, gentlemen. Statements are 
{Tr. 612] sometimes made in the heat of arguments that 
we all recognize as part of counsel’s actions which may be 
based upon zeal for his cause. 

It is obvious that the statement just made comes within 
that category, since counsel is stating the contents of the 
minutes which counsel, himself, concedes he has not seen, 
and is asking to see. 

So that so far as that portion of the matter is concerned, 
the Court will not concern itself with it, except that the 
Court would suggest to counsel on both sides that they 
observe the amenities and limit themselves in their argu- 
ments and statements to proper matters. 

Now counsel may proceed. 
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Mr. Rauh: Now, if Your Honor please, what we are 
showing is that yesterday Mr. Arens testified on redirect 
examination for Mr. Hitz that this meeting had occurred 
between May 21 and May 23. On recross, he testified that 
it hadn’t occurred, but a meeting had occurred on June 11 
or 12. Completely changing his testimony. 

I asked for those minutes. They said they would be 
produced. Mr. Hitz now says that they will not be pro- 
duced. 

Mr. Hitz says that I had said something wrong. But 
you didn’t hear—and I want to make this perfectly clear— 
Mr. Hitz say- that neither he nor Mr. Arens had ex- 
amined these [Tr. 613] minutes since last night and de- 
cided whether to adduce them. 

I have not had that advantage. I am here arguing for 
something which tests this witness’ credibility, when it has 
already been put in issue by his own one hundred and 
eighty per cent reversal of his testimony under recross 
examination; and it seems to me that we are entitled to 
this. 

My suggestion that the Government has seen the minutes 
during the night, I don’t think has been answered. 

Mr. Hitz: On Page 574, Your Honor, Mr. Arens, when 
asked whether or not the meeting that he said took place 
after the announcement to the members of the Committee 
that there would be passport hearings took place before 
the first hearing, that is, before May 23—it is in the middle 
of the page. I asked the question: 


‘‘And prior to their commencement on May 23?”’ 


The answer: 
“tT believe so.’’ 


Mr. Arens was not certain of that. 

The Court: What page are you reading from? 
Mr. Hitz: 574. 

The Court: Very well. 


Mr. Hitz: The very thing that Mr. Rauh based his argu- 
ment here on. Mr. Arens said: 
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‘‘T believe so.’’ 


[Tr. 614] He didn’t say it was before May 23. 

On cross examination by Mr. Rauh, which he did not 
read, Your Honor will recall that Mr. Arens said that he 
was not sure that it was before May 23; he was inclined to 
think that it wasn’t, and that he would put it to the best of 
his recollection sometime in June, but before the appear- 
ance of Mr. Miller; that is, before June 21. 

Mr. Arens then stated that he recalled that it was a 
meeting at which there was discussed and passed a motion 
for the citation of Mr. Robeson, and perhaps others; and 
that he remembers that there was a majority there, and 
that there was no dissenting vote to the continuation of the 
passport hearings. 

I may say, he said earlier that there never had been any 
dissenting vote to the passport hearings at all. There was 
no reversal of a position, because the position was tenta- 
tively taken, as indicated on Page 574, by Mr. Arens, that 
the meeting was prior to May 23, when he said: 


‘tT believe so.”’’ 


Now, Mr. Arens, in the meantime, has obtained a copy of 
the minutes that recorded what happened at the meeting. 
They are not word-for-word minutes. They are a summary 
later made by a staff member. They would perhaps be 
incompetent for that reason for certain purposes. 

In any event, Mr. Arens has refreshed his recollection 
{[{fr. 615] as to the date, as to the persons present, and as 
to the business that was taken up. 

Mr. Arens cannot be compelled to produce the minutes. 
He cannot be compelled to produce the document, whether 
they be minutes or whatever, upon which he refreshes his 
recollection off the stand. That is a well-known rule of 
law. There is no rule of law that permits the defense to 
reach that document or to require its production. 

I have examined it myself. I will say in answer to Mr. 
Rauh’s reckless charge, that there is nothing in there that 
helps the Defendant. There is nothing in there that is 
admissible on either side of this case; and we are adhering 





471 


to the rules of law on the production of evidence when I 
say, unless ordered by the Court, we will not produce it, 
because we think it is not admissible, nor is it inspectable 
by the Defendant. 
Mr. Rauh: If Your Honor please, first, on the facts. 
Mr. Hitz stopped reading right in the middle on Page 
574, when the answer is given: 


‘‘T believe so.’’ 


Let’s go on. Then Mr. Hitz says: Was there more than 
one. 

And the witness says: Well, I don’t have any recollection 
of that. 

And then Mr. Hitz says: 


(Tr. 616] ‘‘Are you able to testify as to one such 
meeting ?’? 


And the answer: 


‘Yes. I am quite confident there was at least one 
meeting intervening there.’’ 


That wasn’t testimony about, ‘‘I believe so.’’? That was 
testimony, under oath, that such a meeting exists. 

Then the witness goes on and answers the question on 
Page 575, even describing the meeting. 


‘Question: Was a majority of the Committee pres- 
ent at that meeting?’’ 


And the answer was: 
“Yes, sir.’? 


He was testifying under oath to a meeting, and even went 
so far as to say there were a majority there. 

Now, as to the fact, Mr. Hitz has, himself, stated here 
that he has had a chance to review these minutes, which, 
of course, we have not. 

There are two reasons why this is admissible: First, it 
goes to the credibility of the witness, which has been 
challenged by his own statements here. Secondly, it goes 
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to the question of whether the Committee complied with 
its own rules. 


Rule 1, as Your Honor knows, states: 


‘“No major investigation shall be initiated [Tr. 617] 
without approval of a majority of the Committee.’’ 


Then there is another sentence about preliminary in- 
quiries; but the first sentence is the relevant one. 

Now, how do we know whether this was complied with? 
The evidence so far is that there was no meeting to deal 
with this problem before. 

Now this witness says: Oh, but there was a meeting later 
on to comply with this rule. 

We challenge that the meeting, the meeting in June, had 
anything to do with this; and in view of the issue of the wit- ° 
ness’ credibility, we are entitled to see the document. 

The Court: The witness was examined quite fully on 
this, and the record contains his testimony with respect to 
the meetings. 


The Court is not persuaded that the testimony is such as 


to compel or require the Court to admit the evidence on 
the basis of credibility of the witness; and in conformity 
with the Court’s rule as to the requiring of the furnishing 
of material in the files of the Committee, the Court will not 
order the presentation in Court of the minutes. 

Counsel for the Government states that the witness has 
a summary of the minutes; is that correct? 

Mr. Hitz: Down in my office, we have a copy of the 
minutes. 

The Court: The Court understood you to say that the 
{Tr. 618] witness had gone through the minutes and is 
prepared to indicate what the material was. 

Your objection is to the production of the minutes. 

Mr. Hitz: It is. He has refreshed his recollection. He 
refreshed it last night in my office, when we obtained a copy 
of the minutes; and I think he did again this morning. 

He is prepared to testify from a recollection, either in- 
dependent or refreshed. In neither event is the document 
subject to the inspection by the other side, under the rules 
of evidence. Not under the rules of secrecy of material in 
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the hands of the Committee. We think the rules should be 
followed in this case. 

The Court: The Court has ruled it will not require the 
presentation of the evidence. 

Mr. Hitz: Yes. 


Redirect examination. 


By Mr. Hitz: 


Q. Mr. Arens, would you be good enough to give us the 
date of the meeting that you referred to in your testimony 
yesterday at which the Committee took up the matter of 
the citation for contempt of one of the winesses who had 
preceded Mr. Miller? 

A. Yes. It was a formal meeting held on June 13, 1956, 
at which I was personally in attendance. 

[Tr. 619] Q. Yes, sir. 

Now, would you please state whether you are testifying 
at this time from your independent recollection or your 
recollection refreshed? 

A. I am testifying from my recollection refreshed. I 
couldn’t specify a year later the exact date, any more 
than counsel could today of the date that was mentioned 
yesterday. Recall he had difficulty on that. 

Q. Will you state with respect to the requirements of 
quorum, whether a quorum was present or not present at 
the meeting? 

A. Yes, a quorum was present. The entire Democratic 
side was present, five men; and two men from the Republic- 
side were present, making seven people who were present, 
seven members who were present. 

Q. That was and is a nine-man Committee; correct? 

A. Yes, sir. 

Q. Was there discussed at that meeting the possible cita- 
tion for contempt of Mr. Robeson? 

A. Yes, sir. 

Q. Was such a citation for contempt of Mr. Robeson 
voted by the Committee? 

A. Yes, it was. 
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Q. Was it or was it not discussed to have been in a so- 
ealled passport hearing? 
[fTr. 620] <A. Yes, sir. 

Q. Part of this hearing? 

A. Yes, sir. 

Q. Was any other matter of citation for contempt of wit- 
nesses in the passport hearings taken up at that meeting? 

A. Yes. A citation was voted for Mr. Otto Nathan at 
that meeting. Also, a citation was voted for Mr. Clark 
Foreman at that meeting. But I should say that the Robe- 
son. citation and the Foreman citation were subsequently 
not pressed by the Committee, as I recall. 

T know that Robeson was not pressed by the Committee 
in the Congress; and I believe the Foreman citation was 
not pressed in the Congress. 

Q. Was that citation of Mr. Robeson as a result of his 
testimony of June 12, ’56 in these hearings? 

A. Yes, sir. 

Q. And of Mr. Nathan for his testimony on the same 
date? 

A. Yes, sir. 

Q. Was there any dissenting vote with respect to either 
one of those votes for citation? 

A. No, sir. 

Q. Was there any dissenting vote with respect to the 
origination or the continuation of the passport hearings? 

A. No, sir. 

{Tr. 621] Q. Was the matter discussed? 

A. The matter of the passport hearings was discussed. 

Q. I am sorry, I should have made it more particular. 

Was the matter of the discontinuation of the hearings 
discussed at that meeting at all? 

A. Qh, no. 

‘ Q. Has it ever been discussed, to your knowledge? 

A. Not to my knowledge. 

Q. Now, Mr. Arens—— 


Mr. Hitz: So that the record be straight, Your Honor, 
I would like to note that my examination of Mr. Arens was 
intended to be in the nature of redirect examination after 
the cross examination on this subject by Mr. Rauh. 
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I would like to leave that subject with a citation of a 
case justifying the position that has been taken by the 
Government in this matter, which is Meyers v. United 
States, 171 F. 2nd, 800. 

That holds the admissibility of Mr. Arens’ testimony as 
to what took place at the meeting, as distinguished from 
any record thereof. 

I would like now, with the Court’s permission, to pro- 
ceed to a matter of direct examination on a new subject. 

I understand that the Court has given me leave to pro- 
ceed with this witness on a new subject. 

The Court: Yes. 


[Tr. 622] Direct examination. 


By Mr. Hitz: 


Q. Mr. Arens, would you be good enough to refer to 
Part 1, which.is Government’s 10, of the hearings of May 
23, 1956, which is the first hearing in the passport investi- 
gation, so-called. 

A. Yes, sir. 

Q. And tell us who of the Committee was present at. the 
commencement of the hearing? 

A. Representative Francis Walter-—— 

Q. Omit the first name and omit the ‘‘Representative.”’ 
Just give the last names, sir. 

. A. Mr. Walter, Mr. Moulder, Mr. Willis and Mr. Kear- 
ney. 

Q. And shortly thereafter followed the introductory 
statement of the Chairman and the commencement of the 
hearing; is that correct, sir? 

A. Yes, sir. 

Q. Would you now turn to Part 2, which is Govern- 
ment’s 11, and to Page 4379 thereof, and state who of the 
Committee was present? 

A. Representatives Walter, Moulder—— 


The Court: You are now speaking of the meeting of 
Thursday, May 24? 
The Witness: Yes, sir 
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The Court: Very well. 
{Tr. 623] The Witness: Representatives Walter, Moul- 
der, Frazier, Kearney and Scherer. 


By Mr. Hitz: 


Q. Now, that adds to the four of May 23, Scherer and 
Frazier; is that correct, sir? 

A. That is correct. 

Q. That participated in these hearings. 

Would you now turn to the hearing of June 12, which is 
Part 3, which is Government’s 12, and to Page 4491 there- 
of. 

A. The Committee members present: Representatives 
Walter, Doyle, Kearney and Scherer. 

Q. That adds to the six already noted, Mr. Doyle. Is 
that right, sir? 

A. That is correct. 

Q. Will you turn to the session of June 14, which is Part 
4, which is Government’s 13, and to Page 4597—and will 
you wait to make sure His Honor has a copy. 


Mr. Hitz: Do you have a copy of Government’s 13, Your 
Honor? 

The Court: I do. 

Mr. Hitz: Thank you, sir. I have asked the witness to 
refer to 4597. 

The Court: Yes. 

The Witness: Committee members present were: Repre- 
sentatives Walter, Willis, Velde, Kearney and Scherer. 


[Tr. 624] By Mr. Hitz: 


Q. Now, that adds Mr. Velde for the first time as a par- 
ticipant in the hearings; is that correct, sir? 

A. Yes; it adds Mr. Velde. 

Q. So that we have four present on May 23; Doyle and 
Scherer added on June 12; and Velde added on June 14, 
making a total of seven. 

It was a nine-man Committee, was it, throughout these 
hearings? ve 

A. I just want to say, maybe my addition is a little dif- 
ferent from yours. I have a total of eight. 
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Q. Do you? All right, sir. Yes;sodoI. SodolI. We 
may as well name them now, if you will do so. 

A. Yes. All of the members of the Committee except 
Representative Jackson, which would mean—— 

Q. You needn’t name them, if you have done it that way. 
That is all. 

And the full Committee appears on the inside front page 
of each one of these reports of the hearing; is that correct? 

A. Yes, that is correct. 

Q. Now, at any of those times, that is, the meetings of 
the Committee which constituted these passport hearings, 
did any member of the Committee voice any objection to 
the commencement or the continuation of the passport 
hearings? 

A. No, sir. 


[Tr. 625] Mr. Hitz: No further questions, Your Honor. 
Thank you. 
Recross-examination. 
By Mr. Rauh: 

Q. How long was this meeting on June 13? 

A. Less than two hours, I would say. 

Q. Well, how long was it? 

A. I would say less than two hours. 

Q. An hour and a half, an hour; how long? 

A. A fair approximation—I wouldn’t want while I am 


under oath to specify—would be somewhere between an 
hour and two hours. 


The Court: You are speaking of the meeting of June 13? 
Mr. Rauh: Yes, Your Honor. 
The Court: Yes. 


By Mr. Rauh: 


Q. You read the minutes last night; did you? 

A. Yes, sir. 

Q. And you read them this morning? 

A. Yes, sir. 

Q. And you discussed them—— 

A. I scanned them this morning. I read them last night; 
I scanned them this morning. 
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Q. You discussed them with Mr. Hitz? 

A. Yes, sir. 
[Tr. 626] Q. Now, will you tell us exactly what was in 
them? 

A. No, sir. 


Mr. Rauh: I ask that the witness be directed to answer 
the question. 

Mr. Hitz: We object to the question. It is not relevant 
to this cross-examination to inquire of everything that is 
in a document that the witness uses to refresh his recollec- 
tion while off the stand. 

Mr. Rauh: The request was for the document. This is 
proper cross-examination to demonstrate that this witness 
has not told the truth on direct examination. I am asking 
him to state the contents of this memorandum. 

Mr. Hitz: Your Honor, I make a further objection to 
that. I don’t think that counsel is in any position to state 
that he wants to show that the witness has not told the 
truth. 

The lawyer-like way to present that point, if he has a 
point to present, is that he would like to examine the cred- 
ibility of the witness. I don’t think that Government 
counsel or the witness should be subjected to the tactics of 
this attorney which I think are incomprehensible under the 
situation. | 

The Court: The Court has indicated its ruling. The 
Court will sustain the objection. 


By Mr. Rauh: 


Q. Will you relate everything in the document, to your 
{Tr. 627] best recollection, dealing with Robeson, Nathan, 
Foreman—— 


Mr. Hitz: I object to the question. 
Mr. Rauh: I haven’t finished the question. 
By Mr. Rath: 


Q. What four citations were—— 
| The Court: Have you completed your question? 
Mr. Rauh: No; I am withdrawing that. 
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By Mr. Rauh: 


Q. What four citations were discussed at that meeting? 

A. Robeson’s citation, Foreman’s citation, Otto Na- 
than’s citation. I have no recollection at the moment of any 
other citation. Did I say four? 

Q. Well, all right. Those are the only three citations 
you remember that were discussed at that meeting; is that 
correct? 

A. Yes. 

Q. Now, state everything in the document to which you 
referred before as having read last night and scanned this 
morning relating to those three citations and to the pass- 
port hearings in general. 


Mr. Hitz: I object to the question. It is not proper 
cross-examination of the testimony of this witness; and it 
ealls for testimony that is inadmissible from the document. 


The Court: Objection is sustained. 


[Tr. 628] By Mr. Rauh: 


Q. Relate everything in the document that referred to 
the passport hearing that does not refer to the Robeson, 
Nathan and Foreman citations. 

Mr. Hitz: I object. Same grounds. 

The Court: Objection sustained. 


By Mr. Rauh: 


Q. Relate anything in the meeting which indicates, in 
your opinion, that the Committee complied with the Rules 
of Procedure No. 1: 


‘‘No major investigation shall be initiated without 
approval of a majority of the Committee.”’ 


A. Are you asking me to relate from the document, or 
from my recollection of the hearing? 
Q. From the document. 


Mr. Hitz: I object to that. His testimony is from his 
recollection refreshed, not from the document. 
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The Court: The Court will adhere to its previous ruling. 
Objection sustained. 
Mr. Rauh: All right. 


By Mr. Rauh: 


Q. Now relate from your recollection, as refreshed, in 
answer to the question I stated before. 

A. Yes; be glad to. A thoroughgoing discussion of the 
progress of the hearings, expression of complete satisfac- 
tion [Tr. 629] on the part of all members present in the 
progress of the hearings, discussion and questions of my- 
self by the members with respect to the witnesses who were 
yet to be heard. 

Q. Was any motion made or adopted to approve this 
passport investigation? 

A. Are you asking me from my recollection refreshed or 
from the document, itself? 

Q. I am asking you from your recollection refreshed. 

A. The answer to your question is, no. 

Q. Now, Mr. Arens, you testified that sometime during 
the course of these hearings eight Congressmen appeared; 
is that correct? 

A. Yes, sir. 

Q. Did the eight ever appear together? 

A. I have no recollection that all eight actually sat at 
a particular session, at the same time. 


Mr. Rauh: Now, if Your Honor please, since Mr. Hitz 
was permitted to go into new matter, I suppose we are per- 
mitted to do so, too? 


The Court: Yes. 


Cross-examination. 


By Mr. Rauh: 


Q. There are a number of exhibits that were put into 
the record of Mr. Miller’s hearing, Mr. Arens; were they 
not? 

'A. Well, I want to be very cautious in my statements. 
{[Tr. 630] I want to refresh my recollection as to whether 
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or not they actually went in the record or were filed with 
the Committee or were incorporated by reference in the 
record. 

There were a number of documents used in the examina- 
tion of Mr. Miller. 

I see, for example—and I assume this was the practice 
that was followed throughout the Miller hearing—on Page 
4663, my request of the then presiding officer that a partic- 
ular exhibit be marked and appropriately identified and 
incorporated by reference in the record. 

And I assume that practice—I see here at the bottom of 
the page, the same page, the document was marked Exhibit 
No. 2 and filed for the record. 

Q. Now, are those documents in the record of this pro- 
ceeding? 

A. That is just the point I want to be sure, absolutely 
sure that I am not varying at all from the precise fact. 

They are, as indicated, either filed for the record or in- 
corporated by reference in the record. 

Q. What is the difference between those two, Mr. Arens? 

A. That would call for a conclusion of which I don’t 
have present knowledge. This is handled by other people 
on the staff. They are not actually put in the body of the 
record unless the Chairman so orders, and they go in as a 
photostatic exhibit right in this record that I have in my 
(Tr. 631] hand. Otherwise, they have some type of status 
in the office. They are filed in the Committee files some 
place. 

Q. They are public documents after you have identified ; 
are they not? 

A. Oh, that is right; yes, sir. 

Q. Now, may we have those, Mr. Arens? 

A. I don’t have them. I think they could be procured 
very easily. 

Q. At the recess, will you ask to have the exhibits that 
were incorporated by reference in the record or filed for 
the record—those are both words that were used—made 
available to us? 


Mr. Hitz: Your Honor, we object to that request as call- 
ing for material that is not relevant and not material to 
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this case. If it is shown to be so, we will, of course, pro- 
duce those records. 

Mr. Rauh: If Your Honor please, this is part of the very 
record—I just had the witness testify—it was filed for the 
record, or was incorporated by reference in the record, as 
a public document. It is part of the very case which Mr. 
Hitz made here. 

Mr. Hitz had this entire document read to you. He had 
Mr. Arens read you how this had been admitted. I would 
like to see it. We have all seen it once, but we didn’t have 
access to it in the preparation of our case. 

[Tr. 632] It seems to me the Government can’t put 
things in the record here, refer to them here, and not show 
them to us. 

Mr. Hitz: Your Honor, much of the material contained 
in the questions and answers that comprise the hearings, 
and which were read—I am speaking of the hearing at 
which Mr. Miller testified— is not relevant and material 
to the trial of this case; and it was read into the record— 
I am speaking now of Mr. Miller’s testimony—only be- 
cause it would give Mr. Miller’s contemptuous refusal to 
answer questions, as alleged in the indictment, their full 
context, and the full background; and it would facilitate 
the trial, because it would not be neecssary for Mr. Miller’s 
attorneys to read into the record parts we omitted, and 
so forth. 

However, where we find certain matter here concerning 
which questions were asked of Mr. Miller by Committee 
eounsel or by the Committee, which matters were well 
known to Mr. Miller at the time, and the questioning was 
eoncluded with the introduction of them into the record 
of the proceedings before the Committee, whether it be 
in the file of the Committee, or whatever, we are getting 
into de minimis, and certainly there is no point in pursuing 
those matters. 

If they are related to the particular matter under in- 
quiry, of course, they ought to be here. I can’t see how 
Items 1 and 2 have got any materiality or relevancy to the 
trial of this case. 

[Tr. 633] I think Mr. Rauh is just attempting to obtain 
matter which has nothing to do with the trial. 








483 


Mr. Rauh: This is the first time that we have ever been 
refused in a case against the Government the public mate- 
rial that the Government has available. 

If Mr. Hitz insists, we shall ask for time to go over and 
inspect it there. It seemed to me the more orderly way 
was if these documents were made available to us here. 

Whether we will offer them in evidence remains to be 
decided after we have examined them. I have no idea 
whether we will offer them in evidence. We can examine 
them over in the Committee’s files. The witness has stated 
they are public. 

If that should be Your Honor’s ruling, of course, we will 
go over and examine them there, and then issue a subpoena 
for them, if we feel they are relevant. 

We ask to have them produced here as the more orderly 
method of procedure. 

Mr. Hitz: Your Honor, we don’t refuse to produce them. 
I merely object to material that is not relevant, not mate- 
rial to the trial of the issue. 

The Court: The Court would inquire as to the relevancy 
of this material? The Courtis concerned with the record 
on that point. In what respect does counsel feel—aside 
from the fact that this exhibit was introduced, speaking 
from the [Tr. 634] basis of the record before us, on Page 
4663 of Exhibit 13—that this matter is material? 

Mr. Rauh: If Your Honor please, we feel that the mat- 
ter is irrelevant; but it is irrelevant in answer to irrelevant 
material put in by the Government. 

Mr. Hitz’s opening statement, and Mr. Arens’ testimony, 
all of which went in over our objection, dealt with this 
Prague meeting, for example. 

We first heard Mr. Hitz state that Mr. Miller had gone 
to Prague. Then we hear him say he didn’t go to Prague. 

We heard testimony about this Prague Festival. We 
heard all this testimony in here—seeming to me entirely 
irrelevant, but admitted by Your Honor—on the question 

of the Prague Festival. 

Now, this document, Exhibit 2, deals with that subject. 
How can we be denied the right to look at a document 
which deals with the subject that the Government has been 


testifying about? 











484 


Therefore, we say to Your Honor that our right to see 
this material and to use it is certainly no more irrelevant 
than the Government’s use of this material on its direct 
case. 

We are asking to have it produced so we can see whether 
to offer it. If Your Honor does not direct its production, 
we shall simply have to go over to the Committee and look 
at [Tr. 635] it and then subpoena the document. 

The Court: Well, the Court is not prepared to deviate 
from its rule previously announced. The Court will sustain 
the objection of the Government. 

Counsel may proceed. 


By Mr. Rauh: 


Q. Mr. Arens, when was the staff memorandum written 
up that you referred to before, on which you refreshed 
your recollection? 

A. With reference to the Executive meeting of the Com- 
mittee? 

Q. Yes. 

A. That was held on June 13? 

Q. Yes. 

A. I do not know. I would have to say that it was 
written up in the course of a day or so after the meeting. 
We have a member of the staff who sits in on the meetings 
and takes notes; and then writes up the meetings. 

I would like to make one correction on this public file 
business, so there will be no misapprehension developed in 
this record. 

When I refer to the public files of the Committee, that 
does not mean that those files are available to the public. 
It means those files are assembled from public sources. 

Q. If Mr. Wyle goes to the Committee—— 

{Tr. 636] A. I beg your pardon? 

Q. If Mr. Wyle, who is our associate here, goes to the 
Committee and asks to see the exhibits which you put 
into the record at the time of Mr. Miller’s testimony, will 
his request there be honored? 

A. Are you referring to Mr. Wyle as a representative 
of Mr. Miller in this particular case? 
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Q. Yes, I am. 

A. I would have to take that under advisement. But if 
Mr. Wyle, as just a member of the public, came to the 
Committee on Un-American Activities and said: We want 
to see what you call the public files, we would decline that 
request. 

I am only making that so this record does not indicate a 
concession on the part of the Committee that any of the 
files are public files. It is just that we refer to them within 
the staff as the public files because they are assembled from 
public sources, and our secret or investigative files, for 
reasons which I have heretofore explained in this record. 

Q. When can you tell me whether Mr. Wyle will be al- 
lowed to see the exhibits that you put into Mr. Miller’s 
record? ; 

A. After consultation with the Assistant United States 
Attorney, who is handling this case, and perhaps after 
consultation with the counsel to our Committee, and also 
perhaps [Tr. 637] after consultation with the Chairman 
of the Committee. 

I would say, also, that each of these documents here, 
that I now lay my eyes on, he could procure, if he wanted 
to, by going to the Library of Congress, because they are— 
at least, the first two I see—reproductions of the New York 
Times. 

But we are, as any intelligence agency is, exceedingly 
jealous of our files and exceedingly cautious of maintain- 
ing their integrity. 

Q. Well, you haven’t answered my question. 

When will you let me know whether Mr. Wyle will be 
permitted to examine the exhibits which went into Mr. 
Miller’s record? 

A. If he poses a request to me, as director of the Com- 
mittee, I will promptly thereafter, after receiving the re- 
quest, confer with Mr. Hitz, who is the Assistant United 
States Attorney on this matter. I will then talk with Mr. 
Travenner, who is the counsel to our Committee; and per- 
haps talk with the Chairman. And then, pursuant to any 
request that he poses to me, I will promptly notify him. 
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Q. On behalf of Mr. Wyle, we now request the right to 
see these documents. When can you give me your answer 
whether we can see them? 

A. After I have had an opportunity-—— 

Q. When will that be? Could you make a time? One 
{Tr. 638] this afternoon? 

A. I am not at the moment in a position to confer with 
the United States Attorney and counsel of the Committee. 
I don’t know how soon I will be able to leave the witness 
stand. I will be glad to give that expeditious attention. 

Q. Will you confer at the recess and give me your an- 
swer as to when we may know? 

A. I will be very happy, pursuant to your request, to 
confer with the Assistant United States Attorney, Mr. 
Hitz; and as soon as I can conveniently reach Mr. Taven- 
ner and perhaps the Chairman of the Committee. 

Q. Now, Mr. Arens, when was the material in the files 
of the Committee, which was the basis of your testimony 
over the last two days of Court sessions, received by the 
Committee? 

A. Let’s be sure we understand each other. Are you 
referring to these exhibits here? 

Q. No. I am on a new subject, Mr. Arens. 

A. Then what material is it you are alluding to, so I may 
answer your question? 

Q. Am I correct, Mr. Arens, that over the past two or 
three days of Court, you have been testifying from mate- 
rial or information in the files of the Committee? 

A. Not exclusively, no. You are incorrect, if that is 
your assumption. 

[Tr. 639] Q. Have you been testifying as to Mr. Miller 
from the files of the Committee, what information it had? 

A. Not exclusively. 

Q. Have you been testifying at all about Mr. Miller 
from the files of the Committee? 

A. Yes. If by ‘‘files,’? you mean what we call work- 
sheets, intra-staff worksheets. 

Q. And when was the material received that is in those 
worksheets? When was the material received by the 
Committee that is in those worksheets? 
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A. I-do not know. I would surmise and speculate—if 
you want that—that it has been received over the course of 
many years. 

Q. Now, last week, Mr. Arens, you testified that the files 
of the Committee contained information that the Defend- 
ant had joined the Communist Party in Brooklyn, New 
York, in ’48 and maintained membership at least until 
1947. 

When was that information received by the Committee? 

A. I do not know. 

Q. You don’t have any idea when the Committee re- 
ceived it? 

A. I would have an idea, yes, sir. 

Q. Give me your idea. 

A. If you want me to speculate, I would speculate it 
was received by the Committee in the course of a year or so 
[Tr. 640] prior to the appearance of Mr. Miller before 
the Committee; but my knowledge of that, as I explained, 
I thought, very clearly, came both from staff consultations 
with the investigators, who were working on this particu- 
lar case, as well as from staff memos, worksheets. 

Q. But you don’t know when it was received? 

A. I beg your pardon? 

Q. You do not know when it was received? 

A. I said I did not, and I was only speculating to be 
helpful to you. 

Q. Now, Mr. Arens, was a Mrs. Scotti on your staff at 
the time of the Youth Board consideration of Arthur 
Miller’s writing a moving picture on juvenile delinquency 
in New York? 

A. Let’s get that date absolutely correct, so there will 
be no possible suggestion of. 

Q. You may refresh your recollection on when the Youth 
Board hearing was from the transcript. 

A. The Youth Board hearing was in 1955; was it not? 

Q. You may refresh your recollection from the record. 


Mr. Hitz: Will you tell me where you are looking, Mr. 


Arens? 
The Witness: I am now looking on Page 4658 of Part 4. 
My inquiry to Mr. Miller at the time was: 
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‘“‘Did you make that appearance before the Youth 
Board in November of 1955? Do you recall, [Tr. 641] 
the approximate time?’’ 


So I would say on the basis of that that the Youth Board 
hearing must have been in November of 1955. However, 
if it is shown subsequently it was in December or Sep- 
tember, I wouldn’t want to have a suggestion that I was 
perjuring myself. 


By Mr. Rauh: 


Q. Now, will you answer the question? 

A. This is only on the basis of refreshing my recollec- 
tion. 

Q. Now, will you answer the question: Was Mrs. Scotti 
on the staff at that time? 

A. I do not know. 

Q. Do you know Mrs. Scotti? 

A. Yes, sir. She has been on the staff. Her member- 
ship on the staff antedated my assumption of the position 
of director of the staff. 

Q. When did you go on the staff? 

A. Approximately May of 1956. 

Q. Was she on the staff at that time? 

A. Yes, sir. 

Q. Do you have any idea how long she had been there? 

A. I think it was a very short time. Exactly when it 
was, I would not say. 

'Q. What were Mrs. Scotti’s duties at the time you came 
[Tr. 642] on the staff? 

A. General—— 


Mr. Hitz: Excuse me, sir. I object. It is irrelevant and 
immaterial. 

Mr. Rauh: We will tie it up, if Your Honor please. I 
don’t think we have to indicate to this witness what we are 
after. 

Maybe we can approach the bench, if that is necessary. 

The Court: You may approach the bench. 


| (Whereupon counsel approached the bench and the fol- 
lowing proceedings were held :) 
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Mr. Rauh: We have evidence that Mrs. Scotti called the 
Youth Board in 1955, representing the Committee, and tell- 
ing them, in effect, not to allow Mr. Miller to write a play 
for them; that Mrs. Scotti told them, further, they didn’t 
have enough information to call Miller before the Commit- 
tee because he was the darling of the liberals, and that 
there would be an outcry; and that they were still trying 
to get something on Mr. Miller. 

We have evidence of Mrs. Scotti’s statements so to a 
representative of the Youth Board. We are considering 
calling the representative of the Youth Board to testify to 
this act; and I want to show that Mrs. Scotti was an 
authorized representative of the House Un-American Acti- 
vities Committee at the time of the Youth Board hearings. 
[Tr. 643] That was the reason for my question. 

Mr. Hitz: We think the testimony would be irrelevant 
and immaterial, whether it comes from Mrs. Scotti, herself 
—I am speaking now of the contact with the Youth Board 
—or from the person on the Youth Board. Irrelevant to 
this issue. 

The Court: The Court fails to see the relevance of this 
proffered testimony to the issue of pertinency. 

Mr. Rauh: The relevance here is to the issue of legisla- 
tive purpose. We are developing a record that goes far 
beyond pertinency, if Your Honor please. 

We want to demonstrate—and we have already made 
considerable demonstration which I will sum up to Your 
Honor—that there was no legislative purpose here; and we 
want the testimony of Mrs. Scotti’s representations on be- 
half of the Committee in order to show what the true pur- 
pose of this act. 


This witness, I want to testify that Mrs. Scotti was an | 


authorized representative of the Committee; so that we 
can then produce the man to say what the authorized rep- 
resentative of the Committee said. 

The Court: Well, the Court will allow your statement of 
your purpose to remain in the record; but the Court will 
sustain the objection to the admission of this evidence. 


[Tr. 644] (Whereupon counsel resumed their places at 
the trial table and the following proceedings were held in 
open Court:) 
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Mr. Rauh: May I ask, if Your Honor please, if I would 
be permitted to ask where Mrs. Scotti is at the present 
time? 

Mr. Hitz: Object. It is irrelevant and immaterial. 

The Court: Objection sustained. 

Mr. Rauh: Maybe we can clarify this point. Will it be 
the ruling, if we subpoena Mrs. Scotti for the purpose 
stated, that she will not be permitted to testify? 

The Court: That is the ruling of the Court. If counsel 
makes that representation as to his purpose in mind in 
calling Mrs. Scotti, the Court feels that he would be justi- 
fied in ruling at this time, although the matter is not 
specifically before the Court, on the basis of the repre- 
sentation of counsel that that is the purpose of calling Mrs. 
Scotti. 

Mr. Rauh: And on the same basis, that the testimony 
of the Youth Board official to whom I adverted would be 
held inadmissible if he were subpoenaed? 

The Court: The ruling would be the same as to the latter. 

Mr. Rauh: Would Your Honor indulge us for just a 
moment? 

The Court: Very well. 

Mr. Rauh: I wonder if we could have the morning recess 
at this time, Your Honor? 

The Court: Yes. We have reached about the mid-period. 
[fr. 645] We will take a recess at this time. 

Mr. Hitz: Your Honor, could we reconvene at eleven- 
thirty, and we could possibly have the answer that Mr. 
Arens is going to check on. 

The Court: Yes. We will recess until eleven-thirty. 


(Whereupon a short recess was taken.) 


Mr. Rauh: If Your Honor please, just to complete the 
record, I assume that the statements I made at the bench 
concerning the testimony of Mrs. Scotti and the representa- 
tive of the Youth Board can be treated as an offer of 
proof? 

The Court: It will be so treated; and the objection to 
the offer will be considered as made. 

Mr. Rauh: Thank you, Your Honor. 
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The Court: And the objection is sustained. 


By Mr. Rauh: 


Q. Mr. Arens, did you have time at the recess to confer 
with Mr. Hitz on when you would let us know if we may see 
the exhibits to Mr. Miller’s testimony? 

A. Yes, sir. 

Q. And what was the result? 

A. Mr. Hitz and I conferred in his office in the course 
of the last ten minutes. There it was decided that I should 
call and request a member of the staff to bring to Mr. 
Hitz’s office the various exhibits referred to there. In all 
probability, those will be submitted here, unless there is 
{[Tr. 646] within one of the exhibits—and I am not sure as 
of the moment—anything from the secret files of the Com- 
mittee. If it is only from public sources, such as articles 
from the New York Times, and the like, Mr. Hitz, of course, 
can speak for the Government, but it was my decision that 
from our standpoint, they would be available. 


Mr. Rauh: Thank you very much. 

We would like, if Your Honor please, to ie able to ask 
for Mr. Arens’ recall if, in fact, there is something in these 
documents that would warrant it. 

I have no idea at this moment whether there is. I have 
seen them. They were put sort of under our noses at the 
hearings, but you don’t get a chance to read them that 
quickly. 

Mr. Hitz: I have no further examination of Mr. Arens. 
I wonder if he could be excused, Your Honor? 

The Court: Any objection to excusing the witness? 

Mr. Rauh: Only subject to the statement I made before. 

The Court: Well, subject to the statement just made by 
counsel for the Defendant, respecting possibility of recall 
of the witness by the Defendant, the witness may be ex- 
cused. 

The Witness: Is it agreeable for me to return to my 
office? 

Mr. Hitz: I wonder if you would wait here just about 
five minutes while I am taking up another matter. Could 
you wait in the Court? 
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[Tr. 647] The Witness: Surely. 
(Witness excused.) 


Mr. Hitz: Your Honor, we are prepared now to state our 
position with respect to the subpoena duces tecum that has 
been served upon the clerk, Mrs. Joray, of the Un-Ameri- 
ean Activities Committee, to produce certain documents of 
the Committee to the Court forthwith. 

We would like at this time to make an oral motion to 
quash that subpoena. I do not have a copy of it. It was 
evidently served this morning. But whenever it was served, 
T haven’t been given a copy. 

‘Perhaps Mr. Rauh has a copy; and from that, I can in- 
form the Court of the terms of it. 

Mr. Rauh: I do have a copy; and I am now handing it to 
Mr. Hitz. 

Mr. Hitz: This subpoena is directed to Mrs. Joray, as 
Clerk, Committee on Un-American Activities, United States 
House of Representatives. 

It was issued today, and served—it doesn’t state here 
when it was served. 


It calls for the following material, and I am quoting: 


‘All documents, memoranda of conversations, intra- 
office memoranda, newspaper clippings, or any writ- 
ings whatsoever in the files of the Un-American Activi- 
ties Committee of the House [Tr. 648] of Representa- 
tives in any way relating to the question whether the 
Committee received information at any time between 
February 1, 1956 and June 1, 1956 that the Defendant 
was rumored to be engaged or about to marry Miss 
Marilyn Monroe.”’ 


We move to quash on the grounds that it calls for ma- 
terial that is not evidentiary, because it would not in any 
way on any theory be admissible in evidence in the case, 
because it would be irrelevant and immaterial and, there- 
fore, it is not reachable by a subpoena process under the 
Bowman Dairy case. 
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I am sure that a subpoena of this sort needs no further 
word from me as to the irrelevancy and immateriality of it. 
I will submit my motion on that statement. 

Mr. Rauh: If Your Honor please, a defense of ours is 
that the Committee had no legislative purpose in asking 
the questions which formed the basis of this indictment. 

Your Honor has already heard testimony which gives 
evidence of this fact. For example, you first heard testi- 
mony from Mr. Arens that Mr. Miller was called because 
they wanted to have a cross section of people, and he was 
to be the professional writer. 

Yesterday you heard Mr. Arens say: I do not know, when 
I finally asked him whether Mr. Miller was part of the 
cross section. 

You heard testimony that Mr. Miller fell within none 
[Tr. 649] of. the categories of persons that the House Com- 
mittee seemed to be going after, namely, those who went 
behind the Iron Curtain, and those with litigation. 

May I please, Mr. Clerk, have Defendant’s Exhibit 5. 

Yesterday, you heard this letter from Mr. Arens to Con- 
gressman Francis Walter, which was the letter which went 
to all Congressmen, stating: 


‘‘During the hearings, it will be shown that many of 


the witnesses subjoenaed attended Communist-spon-. 


sored gatherings in Europe and Asia, without advising 
the State Department of their intention to do so.’’ 


In other words, all of the evidence so far shows that 
there was no reason for calling Mr. Miller, as far as legis- 
lative purpose was concerned. | 

We have broken down all the suggestions by the Govern- 
ment as to a legislative purpose for calling this witness and 
asking these questions; and we are suggesting through this 
subpoena the true purpose, namely, that the Committee 
sought the publicity that would come from a witness who 
was about to marry a famous movie star. 

The Court: The objection is sustained. 

Mr. Rauh: We offer to prove, through the recone of 
the Committee—and we now have Mr. Hitz’s statement on 
the recgrd-this morning that they were searching to see 
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whether [Tr. 650] anything did appear in the Committee 
files, and his: statement now to quash—through the sub- 
poenaed material that the Committee did receive evidence 
towards the end of the period stated and prior to the time 
that the Defendant was called, that Mr. Miller was about 
to marry a famous movie star. 

The Court: Objection to the offer will be sustained. 

Mr. Hitz: Mr. Clerk, do you have Government’s 14? 
That is, the substituted document? 

The Clerk: I believe Your Honor has it. 

Mr. Hitz: I just wanted to make sure Your Honor has it. 

I would like to make some reference to it, Your Honor. 

The Court: Very well, proceed. 

Mr. Hitz: Now, Your Honor, would you permit me to 
invite your attention to the foreword, which commences on 
vii of this document. 

It might be helpful for the record if I further identify 
Government’s 14 as the 1956 Annual Report of the Com- 
mittee. 

The Court: Yes. You may proceed. 

Mr. Hitz: And next to invite the Court’s attention to 
numbered paragraph 3 which appears on Page viii of the 
foreword, which states as follows: 


‘‘The extensive use of American passports by the 
Communist conspiracy as a basic means of moving 
subversive agents in and out of the United States and 
other countries of the free [Tr. 651] world.’’ 


Next, I would like to invite the Court’s attention to the 
table of contents, which is contained on iii, and ask the 
Court to note that the fourth item listed in the contents is 
that division of the report entitled, ‘‘The Communist Pass- 
port Conspiracy, Page 11.’ 

I would like then to invite the Court’s attention to Page 
11 of the Report. 

The Court: Very well. 

Mr. Hitz: I won’t read that to the Court or to the record; 
but I would like to invite the Court’s attention to the fact 
that it goes on to Page 16 of this Annual Report. 
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I would like, however, to read into the record just a short 


portion of this part of the Report, if Your Honor would 


permit me. 

I would like to read the first four paragraphs which are 
found on Page 11, and the first sentence of the paragraph 
on Page 12: 


‘From the time the Communist Party in the United 

States was organized nearly four decades ago, Ameri- 
can passports have been used by the Communist con- 
spiracy as a key means of moving subversive agents 
and spies in and out of the United States and other 
countries of the free world. 
[Tr. 652] ‘‘Over the years, the committee examined 
hundreds of fraudulent American passport: applica- 
tions. These applications showed use of false natural- 
ization and false birth certificates for the purpose of 
obtaining United States passports. A number of Com- 
munist functionaries, including Earl Browder, were 
successfully prosecuted for having used false docu- 
ments to obtain passports. 

‘‘Current investigations by the committee have aided 
in determining the methods employed by Communists 
and their sympathizers in obtaining American pass- 


ports and in revealing the necessity for remedial legis- 


lation. 
‘<While the issuance of passports to members of the 
Communist Party is prohibited by the Internal Secn- 


rity Act of 1950, the committee realizes that the situ- 


ation has been complicated by, recent security precau- 
tions of the Communist Party. The party, for ex- 


ample, has discontinued the issuance of membership — 


cards, and in instances has discouraged actual mem- 
bership for certain strategically placed followers. 
“‘The committee is aware that a considerable num- 
ber of American citizens have used passports [Tr. 653] 
in recent years to participate in the activities of inter- 
national Communist propaganda organizations. These 
organizations, through international conferences and 
other propaganda activities, have sought to discredit 
the United States abroad and to disarm the free world 
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‘in its struggle against Soviet imperialism. Among 
the most blatant of these international Communist 
organizations are the World Peace Council and the 
World Federation of Democratic Youth, which have 
local affiliates in the major countries of the world and 
which regularly hold highly publicized conferences or 
festivals for the purpose of denouncing the United 
States and building up support for the Soviet Union. 

' American Communists and Americans under Commu- 
nist discipline attending these sessions endorse the 

infamous propaganda issued by these organizations. 

The uses to which these people are willing to lend 
themselves were strikingly illustrated at the Peace 
Conference of the Zsian and Pacific Regions held in 
Communist China in 1952. There, Americans appeared 
before Communist representatives from eyery country 
of the world and accused American [Tr. 654] forces 
in Korea of waging bacteriological warfare and com- 
mitting other crimes against humanity.”’ 


That is all I will read from that portion of the Report. 

I would next like to invite the Court’s attention to 
Pages 55 to 57. 

{Tr. 655]. The Court: Very well. 

Mr. Hitz: I would like to go back a little bit to 54, if 
your Honor please. In the last paragraph before the 
Reference Service part of the report and in the middle of 
the page, and in the middle of that paragraph, your Honor 
will note that this report reports to the Congress that Otto 
Nathan and Arthur Miller were witnesses heard in Wash- 
ington, D. C., on June 12th and 21st of 1956. | 

And now on Pages 55 to 57 your Honor will note that 
there commences a portion of the report to the Congress 
entitled ‘‘Legislative Recommendations’’. I think these 
are important enough for me to ask the Court to consider 
them at this time and, perhaps, reading them would be 
the best way to do it. 


May I do that, your Honor? 
The Court: From what page are you reading? 
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Mr. Hitz: Page 55, ‘‘Legislative Recommendations”’, 
and Part 1 which continues over onto Page 57, has entirely 
to do with misuse of passports. 

The Court: It may be read into the record. 

Mr. Hitz: (reading.) 

‘“‘The Committee on Un-American Activities, in the 
discharge of the duties imposed upon it by rule XI 
(17) and (26), conducted extensive nationwide investi- — 
gations and hearings during [Tr. 656] the year 1956. 
These are the basis of the following recommendations 
to Congress for the enactment of legislation which the 
committee feels is necessary for the strengthening and 
clarification of legislation in the field of un-American 
activities : 


‘s1. The neceon aes investigation of the mis- 
use of passports by subversives and concealment of 
facts relating to Communist connections and associa- 

- tions in passport matters, culminated in the holding of 
extensive public hearings on this subject in 1956. In 
carrying out the purpose of the committee to ascertain 
the procedures by which the Communist Party has 
been able to obtain passports, and make possible illegal 
travel for Communist. Party members and sympa- 
thizers, the committee undertook to review and study 
the procedures of the State Department in the issuance | 
of passports and the functioning of the State Depart- 
ment in the execution of the laws and regulations relat- 
ing thereto. 

‘These hearings and studies impel the committee to 
make the following specific and general recommenda- 
tions : 

[Tr. 657] ‘‘(a) The committee is of the opinion that 
the use of passports by the Communist conspiracy 
constitutes a threat.to national security and an inter- 
ference with the orderly conduct of foreign relations. 
The committee is further of the opinion that conceal- 
ment by passport applicants of their true destination 
in foreign travel and their full purpose in visiting 
foreign countries, as well as concealment of their 
former connections and associations with the Commu- 
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nist Party or its functionaries, has operated against 
the best interest of this country. The testimony amply 
justifies the conclusion that an organized effort, spear- 
headed by the Communist Party, is being made to 
disrupt and break down the hitherto reasonably satis- 
factory administrative enforcement of the laws and 
regulations relating to the issuance of passports. 
‘‘Although recognizing the historic discretion of 
‘the Secretary of State to issue, withhold or limit pass- 
ports under regulations adopted pursuant to Execu- 
tive orders, the committee believes that the hand of the 
Secretary should be strengthened by the enactment of 
legislation [Tr. 658] expressing the will and intent of 
the legislative branch of the Government spelled out 
in direct and positive form. It is believed to be highly 
important that this historic discretion of the Secretary 
of State specifically be made applicable, by statutory 
definition, to international travel of adherents to the 
Communist Party; that statutory recognition be given 
to basic regulations now governing passport matters; 
that specific statutory authority be given to the Sec- 
retary of State to issue substantive regulations in the 
passport field; and that specific statutory sanction be 
' given to the review procedure in denial cases to insure 
freedom from arbitrary and capricious action, and 
protection of constitutional rights. . 
Tn view of the importance of these matters in the 
- field of foreign relations and national security, a tight 
control of the issuance of passports should be ob- 
served. To assure accomplishment of this objective, 
penal sanctions should be provided for the issuance by 
- Government officials of passports in violation of the 
express will and intent of Congress and [Tr. 659] of 
the regulations promulgated by the Secretary of State 
pursuant to statutory authority. 
“Tt is believed that H. BR. 11582 introduced on June 
4, 1956, if enacted into law, would satisfactorily 
achieve most of the basic recommendations made by 
the committee on this subject, provided that penal 
sanctions omitted in the bill are added. 
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‘‘(b) Glaring instances have come to the attention 
of the committee of certain foreign travel by nationals 
of this country, neither Communist nor subversive, at 
times, in areas, and under circumstances rendering 
such foreign travel against the best interest of this 
country. In the opinion of the committee, serious con- 
sideration should be given to the extension of legisla- 
tion governing the issuance of passports, to cases com- 
ing within this category. 

**(c) It has come to the attention of the committee 
during the course of its studies, that there is justifica- 
tion for confusion in the administration of the pass- 
port laws. These laws, basically contained in the 
act of [Tr. 660] 1927 and its numerous amendments, 
have been weakened and vitiated in instances by court 
decisions and modified and superseded in others by 
the Immigration and Nationality Act, known also as 
the Walter-McCarran Act. The extended period over 
which applicable statutes were enacted and their heter- 
ogeneous character make a satisfactory determination 
of legislative intent extremely difficult. In the opin- 
ion of the committee, the entire problem of regulatory 
statutes governing issuance of passports, their limita- 
tions and extensions, in terms of time and geographical 
area, should come under review for the purpose of 
enacting a comprehensive codified statute covering 
the entire subject.’ 


I would like next to invite the Court’s attention to Page 
70. This is a portion of the report to the Congress entitled 
‘«¢ Appendix III’’. That fact is noted on Page 67 of this 
report, your Honor. 

Then I would like your Honor to refer to Page 70 It 
will not be necessary to read these references except to 
ask the Court to note that at the bottom of 70, the last 
paragraph, which is not concluded on that page but is on 
the next, reference is made to the hearings and the con- 
tempt of [Tr. 661] Otto Nathan, followed on Page 71, the 
last paragraph on 71, by a paragraph which has to do with 
the contempt of Arthur Miller. 
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The report of this Committee to the Congress on the 
contempt of Miller is concluded on Page 72. 

We have no further references in this report to the 
Congress, your Honor, that we particularly ask your Honor 
to notice at this time, although the entire document is in 
evidence. 

We have nothing further. The Government rests. 

The Court: Does counsel for the defendant wish to 
address the Court? 

Mr. Rauh: The Government has now rested its case. 
Before making defendant’s motion for acquittal we move 
that the Government be directed to state the question under 
inquiry upon which it relies in this prosecution. 

Whatever may have been the prosecution’s right to keep 
open the question under inquiry during its introduction of 
proof, defendant certainly is entitled to know the question 
under inquiry before moving for an acquittal or before 
putting on his own case. 

And we, therefore, request that the Government be di- 
rected to state the question under inquiry. 

The Court: Well, the Court has previously ruled on that 

matter. The Court will overrule the motion. 
{fr. 662] Mr. Rauh: The defendant moves to strike all 
of Mr. Arens’ testimony relating to the information in the 
files of the Committee concerning the defendant on the 
ground that none of that testimony is probative on the 
issue whether the names of those attending the 1947 Com- 
munist Party writers’ meetings were pertinent to the 
question under inquiry, namely, the unauthorized use of 
United States passports, or to any other issue in this case. 

The Court: That objection will be overruled. 


Mr. Rauh: Now, your Honor, we have a motion for ac- 
quittal and I have a copy here which I will be glad to 
hand up so that it can be followed and I will read it at 
this time if I may. 

I will just not argue it at this time. I will simply read 
through the motion for acquittal. 


' (Thereupon Mr. Rauh submitted a document to the 
Court through the Deputy Clerk.) 
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Mr. Hitz: I wonder if I could interrupt Mr. Rauh to be 
heard to make an objection to a motion for acquittal at this 
stage of the proceeding. 

My objection is addressed to the discretion of the Court: 
It has been held in the—— 

The Court: Now, may the Court interrupt? 

Mr. Hitz: Yes, sir. 

The Court: Is counsel for the Government objecting 
[Tr. 663] to the request of counsel for the defendant to 
present a motion for acquittal or to argue a motion for 
acquittal ? 

Mr. Hitz: I think that I should object to both and I do 
object to both. I think that there is no question but what 
the authorities are that your Honor has the discretion to 
disallow any motion at this time based upon the Govern- 
ment’s evidence where the defense has put in some evi- 
dence, and that the motion should be postponed until the 
conclusion of the entire case; that is, of the evidence on 
both sides. 

I feel that that is a proper position for the Government 
to take, not a supertechnical one here, and that certainly 
it will save the time of the Court because undoubtedly 
there will be a similar motion with added material pre- 
sented and urged upon the Court at the conclusion of all 
the testimony. 

Mr. Rauh: Your Honore 

Mr. Hitz: Your Honor, the case in point is Ladrey vs. 
United States, 155 F. 2d 417, decided in this circuit in 1946, 
to the effect that the aecused by introducing evidence in 
his own behalf in the case of the Government waived his 
right to insist upon his motion for a directed verdict of not 
guilty at the end of the evidence for the Government. 

Mr. Rauh: If your Honor please, this matter arose yes- 
terday afternoon and on the question of whether we could 
[Tr. 664] be heard at this time. I have been in several 
contempt cases with Mr. Hitz. Every time he has suggested 
that I not be allowed to make a motion for acquittal. Every 
time the court has allowed me to make a motion and has 
been most patient in hearing the motion for acquittal. 
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I would urge upon your Honor that, whether it be a 
matter of right on our part or a matter of discretion on the 
Court’s part, we be allowed, as is customary, to make a 
motion for acquittal and to be heard in support of it. 

I would like to read the motion. It will take about two 
or three or four or five minutes to read the motion and 
then the question of argument, I would like to be heard on 
whether I may argue the—— 

The Court: Well, the Court will permit the defendant 
to file a motion for acquittal at the close of the Govern- 
ment’s case. 

Mr. Rauh: (reading) 


‘Motion for Acquittal | 


‘‘Defendant moves for a judgment of acquittal in 
accordance with Rule 29 of the Federal Rules of Crimi- 
nal Procedure on all of the grounds set forth in the 
motion to dismiss the indictment previously filed here- 
in, and on the following grounds: 


‘‘1, The Government failed to prove that [Tr. 665] 
the defendant wilfully or deliberately and intentionally 
refused to answer the question set forth in Count One 
of the indictment in that it failed to prove a sufficient 
direction by the Committee that the defendant answer 
the question set forth in Count One of the indictment. 

‘¢2. The Government failed to prove that the defend- 
ant wilfully or deliberately and intentionally refused 
to answer the questions set forth in Counts One and 
Two of the indictment in that it failed to prove a clear- 
cut ruling by the Committee indicating a consideration 
and rejection by the Committee of the defendant’s ob- 
jection of lack of pertinency of the questions set forth 
‘in Counts One and Two of the indictment. 

‘<3. The Government failed to prove that the defend- 
ant wilfully or deliberately and intentionally refused 
to answer the questions set forth in Counts One and 
‘Two of the indictment in that it failed to prove any 
showing or indication whatsoever by the Committee 
of the pertinency of the questions set forth in Counts 
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One and Two of [Tr. 666] this indictment to the ques- 
tion under inquiry, following the defendant’s objection 
of lack of pertinency of such questions.”’ 


Mr. Hitz: Excuse me. I wonder if I could interrupt, : 
Mr. Rauh, to ask if you have a copy of your written mo- 
~ tion? 

Mr. Rauh: I am sorry, I do not have, but I am perfectly 
willing to get it recopied at the recess and turn one over to 
you or to let you follow on beside me. — 

Mr. Hitz: No, I don’t want to do that and I will let you | 
know if I want a copy. | 

Mr. Rauh: Thank you. | 


(Continuing :) 


‘*4. The Government failed to prove that the alleged 
refusal to answer took place before a ‘committee’ of 
the House of Representatives. 

‘<5. The Government failed to prove what the ques- 
tion under inquiry was at the time defendant testified. 

‘*6. The Government failed to prove that the ques- 
tions set forth in Counts One and Two of the indict- 
ment were pertinent to the question under inquiry. 

! ‘‘7, The Government failed to prove that the ques- 
% tions set forth in Counts One and Two [Tr. 667] of the 
indictment were pertinent to the question under in- 
| quiry, in that the Government failed to prove that the 
: refusal to answer such questions substantially impeded 
| the investigation of the Committee and that the ques- 
tions were thus material to the inquiry. : 
io ‘*8. The prosecution is predicated upon a proceed- | 
| ing before the House Un-American Activities Commit- 
: tee which deprived defendant of due process of law in 
> that the Committee sought to force defendant to an- 
! swer, and cited him for contempt for refusing to an- 
swer, questions on their face not pertinent, without 
> indicating to defendant that the questions were in fact 
pertinent and the Committee’s basis for this conclu- | 
8100. | 
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‘<9, Since the prosecution’s case depends upon in- 
formation undisclosed to the defendant at the hearing 
before the Committee, and admitted at the trial to 
prove the pertinence of questions not pertinent on 
their face, this defendant must be acquitted because 
the Government cannot validly rest upon a denial of 
due process of law. 

_ **40, The Government failed to prove that [Tr. 668] 

' the inquiry being conducted by the Committee into the 
unauthorized use of United States passports was with- 
in the authority of the Committee. 

‘‘J1. The Government failed to prove that the ques- 
tions defendant allegedly refused to answer were with- 
in the authority of the Committee. Instead, the Gov- 
ernment’s proof indicates that the questions were not: 


(a) ‘in aid of legislation’; 
(b) related to propaganda in any way; and 


(c) proximately related in time to the authority of 
the Committee. 


‘*12. The Government failed to prove that the Com- 


mittee had any legislative purpose in asking the ques- 
tions defendant allegedly refused to answer. 

‘13. The Government’s proof shows that defendant 
was deprived of his rights under the First Amendment 
in the following, among other, respects: 


(a) The need for the information sought is minimal 
and cannot [Tr. 669] justify the general repres- 
sive effect of questions such as those defendant 
allegedly refused to answer. 

(b) Defendant was called before the Committee as 
punishment for his criticism of the Committee.’’ 


And because of this I have interpolated as a result of 
this morning’s happenings and I would like to repeat and 
rephrase it: 


‘*(b) Defendant was called before the Committee as 
punishment for his criticism of the Committee 
and because of their desire for publicity re- 





505 


sulting from the rumored engagement of Mr. 
Miller and a motion picture actress. 

(c) Defendant, a writer, was questioned concern- 
ing his writings in an effort by the Committee 
to still his voice and those of others. 


‘$14. Section 192, when read in conjunction [Tr. 670] 
with the resolution authorizing the House Un-Ameri- 
can Activities Committee, is too vague and indefinite 
to satisfy constitutional standards of due process in 
criminal prosecutions. 

‘*15. The Government’s evidence establishes that 
the Committee violated Rule 1 of its own Rules of Pro- 
cedure in that it initiated a major investigation with- 
out approval of a majority of the Committee.’’ 


And, your Honor, we request the right to be heard in 
support of this very significant motion for our case and 
believe that we have arguments of significance and impor- 
tance on many of these points. 

I can assure your Honor where one of the points has 


been settled by the Court of Appeals I shall so state. I 
think if your Honor will go back to the beginning, I have 
tried, wherever I believed the case has been settled by the 
Court of Appeals, to be the first one to say that, and I can 
assure your Honor that during the course of the argument 
on our motion for acquittal I shall follow that practice and 
not seek to be heard on something that is the rule of law 
in this jurisdiction. 

But I do feel that, consistent with the custom and the 
rights of the defendant, we ought to be allowed to be 
[Tr. 671] heard in support of this motion. ; 

The Court: The Court will withhold its ruling on the 
motion until the close of all of the evidence in this case 
and will direct the defendant, if he desires to do so, to 
proceed with his testimony in defense. 

Mr. Rauh: If your Honor please, I don’t want to be 
facetious but I take it that the words ‘‘if you desire to do | 
so’? means that I have this opportunity of putting on my 
own case or none at all. , 











506 

I would certainly prefer, I think the record is clear, to 
argue the motion for acquittal. When your Honor referred 
to the fact that I could put on my own case, if I desired 
to do so, I wasn’t entirely clear. I think your Honor meant 
to say or does mean, and I want to be sure I understand it, 
that I have the choice of putting on my own case now or 
not putting it on at all. 

I would prefer to argue my motion for acquittal. 

The Court: Now is the time for counsel to put on his 
defense. 

Mr. Rauh: Thank you. I just wanted to be sure I under- 
stood your Honor’s statement about I could put on my 
ease if I desire to do so. I don’t desire to do so but I am 
very happy to do so in compliance with your Honor’s re- 
quest. 

The Court: Well, the putting on of testimony by defend- 
ant will not be construed as evidencing any desire on 
{Tr. 672] the defendant’s part. The Court will rephrase 
it by stating that the Court now announces that the putting 
on of testimony by the defendant is available to defendant. 

Mr. Rauh: Would you please, Mr. Clerk, mark as our 
Exhibit 6 for identification the Congressional Record of 
May 22, 1956? 


(Thereupon a document identified as above was marked 
by the Deputy Clerk as Defendant’s Exhibit No. 6 for iden- 
tification.) 

Mr. Hitz: Do you have page numbers for these exhibits? 

Mr. Rauh: This is the Daily Digest for that day and is 
page paginated D-515 on one side and D-516 on the other. 

The Court: Is there material on both pages that you wish 
to have incorporated in the record? 

Mr. Rauh: Yes, your Honor. It will be the full page. 
There will be a heading on one page and a statement that 
I will read to you. Actually this will be painless because 
Mr. Hitz and I have an understanding about it. 

The Court: Will you—— 

Mr. Hitz: I don’t agree that it will be painless but I have 
read it. 

The Court: Well, will you repeat the pages, please? 





Mr. Rauh: D-515,——_ 

[Tr. 673] The Court: B? 

Mr. Rauh: D, as in ‘‘Daniel’’, if your Honor ieee 515 
and D-516. 

The Court: Very well. Proceed. 

Mr. Rauh: Now we offer this in evidence. I don’t be- 
lleve-—— 

Mr. Hitz: Can I see it again’ 

Mr. Rauh: Yes (submitting a document to Mr. Hitz). 

I believe, Mr. Hitz, that the stipulation that we agreed 
to was that, and I think I quote correctly, the Government 
and the defense have stipulated that the information con- 
tained in this and similar exhibits from the Congressional 
Record and the Washington Post came from an authorized 
House Un-American Activities Committee source. 

Is that correct as to our stipulation? , 

Mr. Hitz: We do agree to that and we make no objection 
on the grounds of the authenticity of the particular docu- 
ment that is offered for identification. 

We do object to it as being irrelevant and immaterial 
for the reason that it has not been and—or it has not been 
brought home to the defendant in this case. Now, this is 
an announcement apparently of the commencement of the 
passport hearings for the following day. 

‘It has no bearing upon the case and, therefore, is irrele- 
vant and immaterial unless it can be shown that it has 
[Tr. 674] some connection with the defendant. It hasn’t 
been shown and unless Mr. Rauh can assure me of a con- 
nection I will have to persist in my objection. 

Mr. Rauh: If your Honor please, the Government as of 
this moment has refused and has never defined the question 
under inquiry. As we have said many times, we believe the 
question under inquiry to be the unauthorized use of United 
States passports. 

This is the Congressional Record for the day before the 
hearings started and, as your Honor is fully familiar, every 
Congressional Record contains a thing called the ‘‘Daily 
Digest’’ and in the Daily Digest there is a part that says 
“‘Committee meetings’’ for the following day. 
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This document contains this heading ‘‘Committee Meet- 
ings’’ for Wednesday, May 23rd. That is the day on which 
the hearings opened. And under this document which says 
‘“¢‘Committee Meetings for Wednesday, May 23rd’’, I am 
not trying to sneak this in the record, your Honor, because 
I have to tell you what is in this document in order to ask 
for its admission. If it isn’t admitted, which I cannot be- 
lieve, I will be happy to accept the motion by Mr. Hitz to 
strike the argument part. 

I am not trying to get this in in any underhanded way 

but I have to tell you what is in it in order to tell you why 
it is relevant. 
[Tr. 675] And under the heading ‘‘Committee Meetings”’ 
for Wednesday, May 23rd, there is a heading on ‘‘House’’. 
And then under the heading on ‘‘House’’ there is a heading 
‘¢Committee on Un-American Activities, investigating or- 
ganized Communist Passport Conspiracy, ten a. m., 362 
Caucus Room, Old House Office Building’’. 

We are offering this evidence and, mind you, we have a 
stipulation that this evidence or that this information 
emanated from an authorized House Un-American Activi- 
ties Committee source. We have a stipulation to that 
effect. 

This evidence is further proof—I don’t think by this 
stage we would need further proof that passports is the 
subject under inquiry—but this is further proof that pass- 
ports is the subject under inquiry. I do not see how Mr. 
Hitz can say this is irrelevant when at the same time he 
refuses to concede that passports was the subject under 
inquiry. 

It may be cumulative but it is still further evidence of 
what we think is the most important question in the case: 
What was the question under inquiry. We do not have to 
show that this was known to the defendant. We are not 
offering it as evidence that the defendant had looked at this 
document. We are offering it because it emanated from 
the House Committee source and, therefore, is further 
proof of what they were investigating. 

Mr. Hitz: Might I be heard a little further, your 
{Tr. 676] Honor, before the Court rules? 
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The Court: You may. The only question before the 
Court is admissibility, of course, and not weight. You may 
address yourself to that if you wish. 

Mr. Hitz: Mr. Rauh’s argument has indicated to me that 
I should make a further objection in addition to the lack 
of relevancy and lack of materiality and that is lack of 
competency. 

I don’t think that, if he is endeavoring to establish that 
these are indeed passport hearings commencing on the 
23rd, that a print of something to that effect in the Con- 
gressional Record is competent to prove it. I had in mind 
beforehand that he was attempting to show by this notice 
to the defendant who, he would like to argue, read the Con- 
gressional Record; notice to the defendant that he was 
appearing in a passport investigation. 

I say that there is no link to the defendant and: that so 
far as proving the fact that it was a passport hearing it 
lacks competency as well as materiality and relevancy. 

Mr. Rauh: I am a little bit lost to see whether Mr. Hitz 

is withdrawing his stipulation. Now, the stipulation we 
agreed on was that the Government and defense have stipu- 
lated that the information contained in these and the 
similar exhibits came from an authorized House Un-Amer- 
ican Activities Committee source. 
(Tr. 677] It seems to me that, therefore, the authenticity 
was conceded. Now, if Mr. Hitz wants to withdraw the 
stipulation, we offered to call the man who could prove this 
and we are still prepared if Mr. Hitz raises competency 
questions to demonstrate that this was put in here as a 
result of information provided by an authorized source. 

Mr. Hitz: I do not withdraw any stipulation. I still say 
it is authenticated sufficiently for us, that this is the official 
document of the House and the Senate. We say that it 
doesn’t prove anything. That is competency. 

The Court: Well, Defendant’s Exhibit No. 6 will be re- 
ceived in evidence. 


(Thereupon the document heretofore marked as Defend- 
ant’s Exhibit No. 6 for identification was received in evi- 
dence. ) 


Mr. Rauh: Now, all we are offering, if your Honor 
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please, in order that we not be misunderstood, is the title 
on all these documents, the headings, and then the part 
marked in red dealing with the hearings of the particular 
Committee. 

Would the Clerk please mark as Defendant’s Exhibit 
No. 7 the Congressional Record Daily Digest for May 23rd, 
Pages D-522 and D-523? 


(Thereupon the document identified as above was 
marked by the Deputy Clerk as Defendant’s Exhibit No. 7 
for identification.) 


[Tr. 678] Mr. Rauh: Do you want to see these each time, 
Mr. Hitz? 

Mr. Hitz: No. 

Mr. Rauh: I think the record should show that Hr. Hitz 
has a copy of these which, I believe, we supplied. 

Mr. Hitz: I have some. I don’t have all. 

Mr. Rauh: Well, any that you care for, I have an extra 
copy for you. 

Mr. Hitz: The same objection, your Honor. 

The Court: The same ruling. What are the pages? 

The Deputy Clerk: D-522 and D-523. 

The Court: And the date? 

Mr. Rauh: The date is the Daily Digest for May 23rd, 
and the hearing, if I may read it to your Honor, is ‘‘Com- 
mittee Meetings for Thursday, May 24th’’. Under that, 
under the word ‘‘House’’, comes ‘‘Committee on Un- 
American Activities, investigating organized Communist 
Passport Conspiracy, ten a. m., 362 (Caucus Room) Old 
House Office Building. 

We offer this document. I think your Honor has admitted 
it. 

The Court: Objection has been noted and the objection 
will be overruled. Defendant’s Exhibit No. 7 will be re- 
ceived in evidence. 

{Tr. 679] (Thereupon the document heretofore marked 
as Defendant’s Exhibit No. 7 for identification was re- 
ceived in evidence.) 

The Court: The Court will recess at this time. The 
Court wishes to speak to counsel respecting the afternoon 
session of the court. 
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This is the day for this year upon which the annual 
memorial services for deceased members of the bar, who 
died during the past year, is held and that is scheduled for 
3:30 this afternoon, and members of the court are attending 
as is the usual custom. 

So the Court feels that in order to attend the meeting 
and be there in ample time and not have to interfere with 
the beginning of the meeting, the Court should not sit 
later than 3:15 or 3:20. So the Court will adjourn this 
afternoon at that time. 


(Thereupon at 12:30 o’clock p. m. recess was had until 
1:45 o’clock p. m. this date.) 


[Tr. 680] AFTERNOON SESSION 


(Whereupon the hearing reconvened at 1:50 p. m.) 


The Court: Counsel for the Defendant may continue. 

Mr. Rauh: Thank you, Your Honor. 

Mr. Clerk, would you please mark as Defendant’s Ex- 
hibit 8, for identification, the Congressional Record—Daily 


Digest, of May 24, 1956, Pages D531 and D532. 
Mr. Hitz: Is that ‘‘E”’’ like in Edward’’? 
Mr. Rauh: ‘‘D”’’ as in ‘‘Daniel.’’ 

The Court: What is this number. 
The Clerk: Defendant’s Exhibit No. 8. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 8, for identification.) 


Mr. Rauh: We offer Defendant’s Exhibit No. 8. 

Mr. Hitz: We object, for the same reason. 

The Court: I am going to have to ask you to identify 
that again. 

Mr. Rauh: Oh, yes, Your Honor. This is the Congres- 
sional Record for May 24, 1956, Daily Digest, Pages D531 
and D532. 

The Court: Defendant’s Exhibit 8 will be received in 
evidence. 


(Whereupon Defendant’s Exhibit 8 was received in evi- 
dence.) 
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Mr. Rauh: We eall Your Honor’s attention to the fact 
that under the heading, ‘‘Committee Meetings For Friday, 
{[Tr. 681] May 25...’’—and I might interpolate here, that 
we are introducing these on the days in which there were 
hearings that correlate to the four parts of the exhibits— 
under the word, ‘‘House,’’ appears the following: 


‘‘Committee on Un-American Activities, Investigat- 
ing organized Communist passport conspiracy, 10 a. m., 
362 (Caucus Room) Old House Office Building.’’ 


Would the Clerk please mark as Defendant’s Exhibit 9, 
the Congressional Record—Daily Digest for June 11, 1956, 
Pages D607 and D608. 

The Clerk: Defendant’s Exhibit No. 9. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 9, for identification.) 


Mr. Rauh: We offer it, Your Honor. 
Mr. Hitz: We object. 
The Court: The same ruling. 


(Whereupon Defendant’s Exhibit No. 9 was received in 
evidence.) 


Mr. Rauh: Under the heading, ‘‘Committee Meetings 
For Tuesday, June 12,’’ under the word, ‘‘House,’’ ap- 
pears the following: 


‘“‘Un-American Activities Committee, investigating 
the use of passports in the furtherance of the interna- 
tional Communist [Tr. 682] conspiracy, 10 a. m., 362 
(Caucus Room) Old House Office Building.’’ 


Would the Clerk please mark as Defendant’s Exhibit 10, 
Congressional Record—Daily Digest for June 12, 1956, 
Pages D614 and D615. 

The Clerk: Defendant’s Exhibit No. 10. 


‘(Whereupon the said document was marked Defendant’s 
Exhibit No. 10, for identification.) 


Mr. Rauh: We offer it, Your Honor. 
Mr. Hitz: We object. 
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The Court: Same ruling. 


(Whereupon Defendant’s Exhibit No. 10 was received 
in evidence.) 


Mr. Rauh: Under the heading, ‘‘Committee Meetings 
for Wednesday, June 13,’’ under the heading, ‘‘House,’’ 
appears the following: 


‘‘Committee on Un-American Activities, executive 
session, to consider contempt citations against Paul 
Robeson, 9:30 a. m., 225 Old House Office Building. 

‘At 10 a. m., committee will resume hearings on 
investigating the use of passports in the furtherance 
of the international Communist conspiracy, 362 (Cau- 
cus Room) Old House Office Building.’’ 


{[Tr. 683] We have offered that. 

Will the Clerk please mark Congressional Record—Daily 
Digest for June 13, 1956, Pages D623 and D624 as Defend- 
ant’s Exhibit 11. 

The Clerk: Defendant’s Exhibit No. 11. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 11, for identification.) 


Mr. Rauh: We offer it, please. 
Mr. Hitz: We object. 
The Court: Same ruling. 


(Whereupon Defendant’s Exhibit No. 11 was received 
in evidence.) 


Mr. Rauh: Under the heading, ‘‘Committee Meetings 
for Thursday, June 14,’’ under “‘House,’’ appears the fol- 
lowing: 

‘‘Committee on Un-American Activities, investigat- 
ing the use of passports in the furtherance of the 
International Communist conspiracy. Leon Straus, 
Secretary of the Fur Dressers and Dyers Union, New 
York, and Rabbi Abraham Dick, of New York, are 
scheduled to appear, 10 a. m., 362 (Caucus Room) Old 
House Office Building.’ 
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And the last of this series is the Congressional Record— 
Daily Digest, June 20, 1956, all on one page, Page D658. 
Would you mark that as Defendant’s Exhibit 
{Tr. 684] The Clerk: Defendant’s No. 12. 

Mr. Rauh: Thank you. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 12, for identification.) 


The Court: Have you offered 12? 

Mr. Rauh: We offer it, if Your Honor please. 
Mr. Hitz: We object. 

The Court: Same ruling. 


(Whereupon Defendant’s Exhibit No. 12 was received in 
evidence. ) 


Mr. Rauh: Under the heading, ‘‘Committee Meetings 
for Thursday, June 21,’’ under the word, ‘‘House,’’ ap- 
pears the following: 


‘‘Committee on Un-American Activities, investigat- 
ing the use of passports in the furtherance of the 
international Communist conspiracy. Playwright 
Arthur Miller is scheduled to appear, 10 a. m., 362 
(Caucus Room) Old House Office Building.’’ 


The Washington Post and Times Herald for Wednesday, 
May 23, 1956, the page opposite the editorial page, which 
contains the heading, ‘‘Congress Actions Yesterday, 
Today,’’ would the Clerk please mark the photostat of 
that page for Wednesday, May 23, as our Exhibit 13, for 
identification. 

Mr. Hitz: Does it have a page number? 

{Tr. 685] Mr. Rauh: Page 15. 

The Clerk: Defendant’s Exhibit No. 13, for identifica- 

tion. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 13, for identification.) 


Mr. Rauh: Now, if Your Honor please, I will again 
read the stipulation that covered the Congressional Rec- 
ord, and also covers the Washington Post, and states: 
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‘‘Government and the defense have stipulated that 
the information contained in these exhibits in the 
Washington Post came from an authorized House Un- 
American Activities Committee source.’’ 


The particular item that we wish to call to your atten- 
tion on this Exhibit is under the heading, ‘‘Today,’’ under 
the further sub-heading, ‘‘House,’’ where appears the fol- 
lowing: 


‘‘Un-American Activities. 10 a.m. Open. Investi- 
gating Communist passport conspiracy. Witnesses: 
Willard Uphaus, director of World Fellowship and 
executive secretary of United States Sponsoring Com- 
mittee of Communist-organized Vienna Peace Confer- 
ence in 1952, and William Wallace, undercover agent 
who was member of the national board of United 
Electrical, Radio and Machine Workers of America. 
Caucus Room. Old Building.’’ 


[Tr. 686] We offer Defendant’s Exhibit No. 13. 


Mr. Hitz: What day of May is that? 

Mr. Rauh: That is May 23. 

Mr. Hitz: Your Honor, the stipulation is not exactly the 
stipulation that I had in mind. 

I ean stipulate only that the information contained in 
the Congressional Record came from an authorized source 
of the Committee. How the Washington Post got it, I 
don’t know, nor does anybody on the Committee know, so 
far as I am aware. 

Mr. Rauh is going to have to find some way to show that 
the Washington Post got it from the Congressional Rec- 
ord source. Now, he may be able to do that in some way 
satisfactorily. If he wants to suggest a way, it is possible 
that we can agree in this fashion, by my not objecting to it. 

If Mr. Rauh will state what his information is, maybe we 
can agree on that. 

Mr. Rauh: I thought this was made known to Mr. Hitz 
by my associate at the time my associate wrote up this 
stipulation. 
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My information is that every day somebody at the 
House Committee tells the press, a particular man in the 
House Press Gallery, by the name, I believe, of Dimma, 
although I have not, myself, interviewed Mr. Dimma. My 
associate, Mr. Silard did. 

The House Committee on Un-American Activities every 
day [Tr. 687] tells Mr. Dimma what is going to happen the 
next day, and every day, Mr. Dimma makes up a list of 
Committee hearings with the information he receives from 
the House Committee, and that that information is then 
made available to the Washington Post, which prints it in 
the form that follows: 

I guess I am under a misapprehension, because Mr. Sil- 
ard told me that the stipulation I had read here had been 
read to Mr. Hitz over the telephone exactly as I have read 
it. If not, we can call Mr. Dimma. 

We were trying to avoid calling Mr. Dimma. That was 
the purpose of the stipulation. I will be happy to issue the 
subpoena, which we had ready and withheld because of the 
stipulation. 

Mr. Hitz: We are prepared to stipulate just what Mr. 
Rauh recited. I think that is a little bit different from 
the stipulation as he has it written down, when we get to 
the Washington Post, because there has been no communi- 
cation with the Washington Post and the Committee. There 
was between the people who run the Congressional Record 
and the Committee; but the Post is one step farther re- 
moved. 

I don’t want to agree to something that is not accurate. 
But where he states that the Washington Post obtained it 
from this intermediate source, that is accurate, so far as I 
am aware; and I will agree to the stipulation as he has just 
given it orally. 

{Tr. 688] So much for the authenticity of the document. 
We make our same objection that we made before, that this 
is not relevant and material to any issue in the case. 

Now, if Mr. Rauh is contending that this material, as 
did the Congressional Record material, goes only to estab- 
lishing further, if it be necessary, that there were passport 
hearings, so-called, that were being conducted, that the 
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authority of the Committee was being centered in the area 
of passports on these days, we object that it is irrelevant 
and immaterial to prove it in this fashion, and that it 
doesn’t prove it in this fashion. 

If, however, he seeks to glean from this any probative 
proof or any indication or anything from which he will 
base an argument that this material was in the possession 
of Mr. Miller, I think that there is additional irrelevancy 
and immateriality because there is no connection shown. 

I think that Your Honor’s rulings probably should be 
the same, if I may suggest that, with respect to proof of 
the nature of these hearings. 

But I would like the Court, too, to have in mind my addi- 
tional objection that there is no connection between the 
material and Mr. Miller, if that is the purpose, in part, 
of the offer. 

The Court: The Court’s ruling will be the same as on 
the other exhibits, Exhibits 7 to 12, inclusive. The [Tr. 
689] objection will be overruled. 


(Whereupon Defendant’s Exhibit No. 13 was received in 
evidence. ) 


Mr. Rauh: May I ask the Clerk to mark Page 13 of the 
Washington Post and Times Herald for Thursday, May 
24, 1956, as Defendant’s Exhibit 14. 

The Clerk: Defendant’s Exhibit No. 14. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 14, for identification.) 


Mr. Rauh: We offer it, please. 

Mr. Hitz: We object, Your Honor. 

The Court: You say—— 

Mr. Rauh: We offer it. Mr. Hitz objects. 

The Court: Have you identified it in any additional 
way, other than that it is of the same nature as Defend- 
ant’s Exhibit 13, except for another day? 

Mr. Rauh: Yes; that is correct, if Your Honor please. 

The Court: Objection will be overruled. 


(Whereupon Defendant’s Exhibit No. 14 was received in 
evidence.) 
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Mr. Rauh: In this page, under,. ‘‘ Activities in Con- 
gress,’? under ‘‘Today,’’ under ‘‘House,’’ appears the 
following: 


‘‘Un-American Activities. 10 a.m. Open. Investi- 
gating organized Communist passport conspiracy, 
Caucus Room, Old Building.’’ 


[Tr. 690] Would the Clerk please mark Defendant’s Ex- 
hibit No. 15. Would you please mark as that the Washing- 
ton Post and Times Herald for Friday, May 26, 1956, Page 
43. 

The Clerk: Defendant’s Exhibit No. 15. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 15, for identification.) 


Myr. Rauh: We offer it, Your Honor. 
Mr. Hitz: We object. 
The Court: Same ruling. 


(Whereupon Defendant’s Exhibit No. 15 was received in 
evidence. ) 


Mr. Rauh: Under the words, ‘‘The Day in Congress,”’ 
under the heading, ‘‘Today,’’ sub-heading, ‘‘House,’’ ap- 
pears the following: 


‘“‘Un-American Activities. 10 a.m. Open. Investi- 
gating organized Communist passport conspiracy. 
Caucus Room. Old Building.’’ 


Would the Clerk please mark as Defendant’s Exhibit 16, 
the Washington Post and Times Herald for Tuesday, June 
12, 1956, Page 13. 

The Clerk: Defendant’s Exhibit No. 16. 

(Whereupon the said document was marked Defendant’s 
Exhibit No. 16, for identification.) 


Mr. Rauh: We offer it, if Your Honor please. 
{Tr. 691] Mr. Hitz: We object. 
The Court: Same ruling. 


(Whereupon Defendant’s Exhibit No. 16 was received in 
evidence.) 
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Mr. Rauh: Under the words, ‘‘The Day in Congress,”’ 
under the heading, ‘‘Today,’’ under the subheading, 
“‘House,’’ appears the following: 


‘‘Un-American Activities. 10 a.m. Open. Investi- 
gating use of passports in furtherance of the inter- 
national Communist conspiracy. The following to ap- 

‘ pear: Leonard Boudin, counsel of the Emergency Civil 
Liberties Committee; Otto Nathan, executor of the 
estate of Albert Einstein, and sponsor of the Cultural 
and Scientific Conference for World Peace in New 
York in 1949; Henry Willcox, sponsor of the New York 
Committee for Protection of Foreign Born; Paul 
Robeson, singer; and Clark Foreman, director of the 
Emergency Civil Liberties Committee. Caucus Room. 
Old Building.’’ 


Would the Clerk please mark as Defendant’s Exhibit 17, 
the Washington Post and Times Herald for Wednesday, 
June 13, 1956, Page 13. 

The Clerk: Defendant’s Exhibit No. 17. 


[Tr. 692] (Whereupon the said document was marked 
Defendant’s Exhibit No. 17, for identification.) 


Mr. Rauh: We offer it, if Your Honor pie 
Mr. Hitz: We object. 
The Court: Same ruling. 


(Whereupon Defendant’s Exhibit No. 17 was received in 
evidence. ) 


Mr. Rauh: Under the heading, ‘‘ Activities in Con- 
gress,’’ under the heading, ‘‘Today,’’ under the sub-head- 
ing, ‘‘House,”’ appears the following: 


‘‘Un-American Activities. 10 a.m. Open. Investi- 
gating use of passports in furtherance of international 
Communist conspiracy. Henry Willcox, sponsor of the 
New York Committee for Protection of Foreign Born; 
Irving Eishman, United States Customs; Leo Knoll, 
Post Office Department; and Leopold Dende, Polonia 
International are scheduled to appear. Caucus Room. 
Old Building.’ 
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As Defendant’s Exhibit No. 18, for identification, we ask 
the Clerk to mark the Washington Post and Times Herald 
for Thursday, June 14, 1956, Page 15. 

The Clerk: Defendant’s Exhibit No. 18. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 18, for identification.) 


(Tr. 693] Mr. Hitz: What was the date on it, Mr. Rauh? 
Mr. Rauh: June 14, 1956. 
We offer it. 
Mr. Hitz: We object. 
The Court: Same ruling. 


(Whereupon Defendant’s Exhibit No. 18 was received in 
evidence. ) 


Mr. Rauh: Under the heading, ‘‘ Activities in Con- 
eress,’’ under the sub-heading, ‘‘Today’’ and still further 
sub-heading, ‘‘House,’’ appears the following: 

‘‘Un-American Activities. 10 a.m. Open. Investi- 


gating use of passports in furtherance of international 
Communist conspiracy. Leon Straus, secretary of 


Fur Dressers and Dyers Union, New York, and Rabbi 
Abraham Bick of New York to appear. Caucus Room. 
Old Building.’’ 


As Defendant’s last exhibit of this series, which will be 
No. 19, we ask to have marked for identification the 
Washington Post and Times Herald for Thursday, June 
21, 1956, Page 15. And we offer it. 

Mr. Hitz: We object. 

The Court: Same ruling. 

The Clerk: Defendant’s Exhibit No. 19. 


[Tr. 694] (Whereupon the said document was marked 
Defendant’s Exhibit No. 19, and received in evidence.) 


Mr. Rauh: Under the heading, ‘‘ Activities in Con- 
gress,’’? subheading, ‘‘Today,’’ and further subheading, 
‘House,’’ appears the following: 


‘“‘Un-American Activities. 10 a.m. Open. Investi- 
gating use of passports in furtherance of international 
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Communist conspiracy. Playwright Arthur Miller to 
appear. Caucus Room. Old Building.’’ 


That completes that series of documents. 

In Defendant’s opening statement, Your Honor, we re- 
ferred to two indictments in other jurisdictions, of which 
we believe Your Honor can take judicial notice. 

We would like to offer them as exhibits. I would like to 
have them marked as exhibits and then offer them. 

The first one, I would like to have marked as Defendant’s 
Exhibit No. 20, is the indictment in United States of 
America v. Elliott Sullivan, United States District Court, 
Southern District of New York, filed 3/26/57. 

Mr. Hitz: United States against whom? 

Mr. Rauh: Elliott Sullivan, S-u-]-l-i-v-a-n. 

The Court: The date of the indictment? 

The Clerk: March 26, 57. Defendant’s Exhibit No. 20. 
[Tr. 695] (Whereupon the said document was marked 
Defendant’s Exhibit No. 20, for identification. ) 

Mr. Rauh: Since it is a request for Your Honor to take 
judicial notice, we are offering it to complete the record. 

The Court: Is it part of the stipulation? 

Mr. Rauh: There is no stipulation about these, except 
the general stipulation that there will be no question as to 
the authenticity of the document. 

We have a general stipulation—this would be included 
within that—that the document is what it purports to be, I 
believe. 

Mr. Hitz: We object to it as irrelevant and immaterial, 
Your Honor. 

Mr. Rauh: The relevance, if Your Honor please, is the 
part of the indictment that states a question under inquiry. 
While we recognize that under the decisions of the Court 
of Appeals, it is not necessary for an indictment in this 
jurisdiction to state the question under inquiry, we do 
believe that it is evidence, in the sense of precedent, of the 
necessity of a question under inquiry at some time being 
stated so that the Defendant will have notice of that with 
which he is charged. 

We are, therefore, asking Your Honor to take judicial 
notice of this practice in New York. I believe Your Honor 
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could take judicial notice of it whether you receive it in 
{Tr. 696] evidence or not. I was trying to make the rec- 
ord more convenient for Your Honor and for everyone 
else. I could have handed it up and asked you to look at it. 

The Court: It is not objected to for any reason that 
would assail its validity as an instrument. It is objected to 
as irrelevant and immaterial. 

There has been some reference to the form of indictment 
made use of in another jurisdiction. As the Court recalls, 
it was in this very jurisdiction. And it has been pointed 
out that the indictment is differently worded than the in- 
dictment in the instant case. But the Court is in con- 
siderable doubt as to whether it has any relevancy to any 
issue before the Court. 

The form in which an indictment in another case may be 
cast is a matter which, in the Court’s judgment, is hardly 
probative of any matter that would be relevant to the 
issues in this particular case. 

The Court recalls the reference to it in the early part of 
the case. While it may be true that the Court is entitled to 
take judicial notice of it, the Court is confronted now with 
a specific objection to its introduction. 

The Court hasn’t been persuaded thus far that it is 
relevant or material to any issue in this case. 

Mr. Rauh: Since I argued that at length initially, I 
don’t feel I want to take Your Honor’s time to reargue the 
[Tr. 697] basic point we made, that we are being left with- 
out knowing what the question under inquiry was. I 
won’t trouble Your Honor to listen further on that. 

The Court: The Court appreciates the point you are 
making. The Court isn’t endeavoring to discuss that point. 
It is a question of the relevancy, the admissibility of this 
exhibit. 

‘The Court is inclined to the view, and will so rule, unless 
persuaded differently, that the objection should be sus- 
tained. 

The Court does so rule. 

Mr. Rauh: May we, just for record purposes, offer the 
next one? 

The Court: You may make the offer. 
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Mr. Rauh: This is United States of America v. Lee 
Lorch, an indictment in the United States District Court, 
Southern District of Ohio, Western Division, filed July 10, 
1956. 

Would the Clerk please mark this as our Defendant’s 
Exhibit No. 21, for identification. 

The Court: L-o-r-c-h? 

Mr. Rauh: Yes, Your Honor. 

The Clerk: Defendant’s Exhibit No. 21. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 21, for identification.) 


Mr. Rauh: We offer it. 

Mr. Hitz: We object. 

[Tr. 698] The Court: The same ruling. Objection is 
sustained. 

Mr. Rauh: Would the Clerk please mark as Defendant’s 
Exhibit No. 22, a document which was handed to the de- 
fense at the noon hour, as part of the documents that 
were put into the record by Mr. Arens at the time the 
Defendant testified before the House Committee. 

I believe I am correct when I put on the record that the 
Government handed us all of the documents that were put 
in the record. 

May I have one moment just to check that? 

Yes, the Government has given us all the documents that 
were referred to by Mr. Arens as having gone into the 
record. 

I would like to have marked the first of these documents 
as Defendant’s Exhibit 22, This document is referred to 
in the record, on Page 4663 of the transcript of the hearing, 
and is marked there as Exhibit No.1. It is a photostat of 
an article in the New York Times. 

I hand it to the Clerk for marking. 


The Clerk: Defendant’s Exhibit No. 22. 


(Whereupon the said document was marked Defendant’s 
Exhibit No. 22, for identification.) 


Mr. Rauh: We offer it. 
Mr. Hitz: The date of the Times article, Mr. Rauh? 
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Mr. Rauh: May 25, 1947; and it is entitled, ‘‘The Dance: 
{Tr. 699] Prague Festival.’’ It is referred to on Pages 
4662 and 4663 of the transcript of the hearings at which 
Mr. Miller testified before the House Committee, and was 
inserted in the record of those hearings by the Chairman 
at the request of Mr. Arens. 

Mr. Hitz: Your Honor, we do not object to this, be- 
cause we think it quite helpful to our case. It will suggest 
to'me certain other documents, too, along the same line 
which I may offer. 

The Court: Defendant’s Exhibit 22 will be received in 
evidence. 


(Whereupon Defendant’s Exhibit No. 22 was received in 
evidence. ) 


Mr. Rauh: I would like to read it, if I may, Your Honor. 
The Court: You may. 
Mr. Rauh: ‘‘The Dance: Prague Festival 


‘““By John Martin 


‘‘A movement, rather late in getting under way but 
vigorous nevertheless, has been started to see that the 
American dance is represented at the World Youth 
Festival to be held in Prague from July 20 to August 
17, under the auspices of the World Federation of 
Democratic Youth. A committee of dancers, teachers 
and choreographers [Tr. 700] has been formed to con- 
sider what material would represent the most charac- 
teristic American achievement, and to raise the money 
to send over the company finally selected. 

‘‘Both problems have their difficulties, owing to the 
lack of time, for although the participants in the festi- 
val do not have to sail until the first week in July, all 
plans have to be signed, sealed and delivered by the 
middle of June. At the last accounting, there was a 
sum of $9,000 still to be raised. Dance enthusiasts 
with a conviction that American dancers should be 
represented and with the means to help make such a 
conviction practical, should communicate with Miss 
Billie Kirpich, secretary of the Dance Committee, 
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United States Committee for the World Youth Festi- 
val, 144 Bleecker Street, New York 12.’’ 


Then there is a subhead: 


‘‘Tricky Problems. 

‘‘Just what unit can be sent over on short notice 
and still be of high calibre and representative style 
is a tricky matter to decide. Ideally, a group of ten 
(a larger group is financially impracticable) should 
{[Tr. 701] have been gathered together months ago 
and rehearsed in compositions by two or three of our 
leading choreographers. To be sure, we have never 
been able to work out that kind of admirable institu- 
tion for our own audiences, and why should Prague 
make it any easier? 

‘‘For some reason, however, it seems to have done 
so, and though the time is shorter than it should be, 
something of that very sort is being worked out. Dis- 
cussion is also under way with the Ballet Theatre, 
which will then be playing in London, about possibly 
sending over from there a unit out of its repertory 
—‘On Stage!’ perhaps, or the smaller ‘Fancy Free’— 
which would indicate how the American temperament 
approaches the ballet idiom. 

“‘Tt is all pretty difficult, but the opportunity is too 
good a one to be missed. Music and drama will both 
be represented in the several international competi- 
tions, and it would be unfortunate if so distinctive 
an art as the American dance were allowed to go by 
default. However, unless it can be represented ade- 
quately, better forget it altogether. This is another 
choice which the dance committee [Tr. 702] must 
make. 

‘¢ Among the sponsors of the United States Commit- 
tee, by the way, are such people as Louis Untermeyer, 
Thomas Mann, Arthur Miller, Helen Hayes, Cornelia 
Otis Skinner, Judy Holiday, Ingrid Bergman, Lewis 
Milestone, Morton Gould, Harold Rome, Mary van 
Kleeck, Robert D. Field, Judge Lois Mary McBride 
and Mrs. J. Borden Harriman.”’ 
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I believe Mr. Hitz and I have a stipulation that the 
documents appearing from Pages 112 to 174 of the Joint 
Appendix in the United States Court of Appeals for the 
District of Columbia, No. 12,797, John T. Watkins, Ap- 
pellant v. United States of America, Appellee, appealed 
from the United States District Court for the District 
of Columbia, are what they purport to be on their face, 
and are correct representations of the statements which 
they purport to report. 

I would ask the Clerk to mark as Defendant’s Exhibit 
for identification No. 23 this document that I have just 
described. 


(Whereupon the said document was marked Defend- 
ant’s Exhibit No. 23, for identification.) 


Mr. Rauh: Mr. Hitz can now state what portions of those 
pages he had asked me to exclude from the stipulation, 
as there were some as to which there was a question of 
authenticity, [Tr. 703] or of some other question. 

At the time we made the agreement, we did not have 
the time to state what pages were to be excluded from this 
stipulation between Pages 112 and 174. 

Mr. Hitz: Are all of these documents emanating from 
the Un-American Activities Committee? 

Mr. Rauh: Well, Mr. Hitz, if you will look on Page 110 
of that record, that stipulation that we entered into at 
the time of the Watkins case, I think is the best descrip- 
tion of the documents. 

{Tr. 704] Mr. Rauh: Page 110 has the word ‘‘stipula- 
tion’’ at the top. 

‘Mr. Hitz: But my question has to do with whether Sched- 
ule A goes clear on through to 170—is it? 

Mr. Rauh: It is my understanding, Mr. Hitz, that Sched- 
ule A covers everything through to Page 174. 

Mr. Hitz: Your Honor, we agree to the stipulation that 
these are accurate and are what they purport to be. We 
object because they are irrelevant and do not relate to 
any issue here. They are immaterial because they don’t 
prove anything and they are incompetent because they 
are unable to show what they purport to show, and that 
is not violating the stipulation. 
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They are apparently intended to show an endeavor to 
expose on behalf of the Committee. We don’t think that 
these passages from various publications of the Un-Amer- 
ican Activities Committee, made in other and unrelated 
circumstances, are competent to show what Mr. Rauh en- 
deavors to show. That is in addition to relevancy and 
materiality, the lack of those elements, that we already 
objected on. 

The Court: The Court would inquire of counsel for the 
defendant what he intends to show and what his purpose 
is in—— 

Mr. Hitz: You want to use this to pass to the Court? 
[Tr. 705] Mr. Rauh: Yes. Thank you very much, Mr. 
Hitz, (submitting a document to the Court through the 
Deputy Clerk). 

The Court: —and what his purpose is in offering the 
pages of the document; that is to say, the record on ap- 
peal in the case of the United States vs. Watkins referred 
to. 

Mr. Rauh: Yes, your Honor. From Page 112 through 
to Page 174 are a collection of Committee reports of this 
Committee, Committee hearings, Committee statements, 
Committee members’ statements on the floor of Congress, 
and otherwise demonstrating beyond per adventure of 
doubt, we believe, that the House Un-American Activi- 
ties Committee asserts as an independent function apart 
and distinct and unrelated to its legislative function, the 
power to expose people and to hold them up to public 
scorn and ridicule. 

This was a convenient method of presenting to the 
Court all of these statements. And Mr. Hitz correctly 
states that his stipulation does not go beyond the fact 
that the statements were made in the manner and form 
described in. this stipulation. 

But we believe he is erroneous in suggesting that this 
material is not relevant. Now, I would say to your Honor 
quite frankly that if our initial suggestion as to the method 
of trying this case had been adopted I would agree with 
that. In other words, we suggested that the transcript 
of the record [Tr. 706] that was in front of the witness 
is what ought to be the basis of this trial. We suggested 





that the transcript showing the Chairman’s statement, 
what he intended showing, and the witness’ answer was 
what was relevant. 

Mr. Hitz has been permitted here to demonstrate 
through evidence completely unknown to the defendant and 
through evidence, if known to the defendant not in any 
way brought forward at that time, and he has been allowed 
to bring in all sorts of evidence to show what the Commit- 
tee’s purpose was. Why, he has even been allowed to 
have a witness who happened to be the Committee coun- 
sel testify as to his opinion on certain matters. 

Well, certainly the specific statements in Committee 
reports of this very Committee, the specific statements at 
hearings of this Committee, the specific statements of 
Committee members on the floor, certainly all of these are 
far more probative of Committee purpose at the time 
the defendant appeared before the Committee than the 
kind of hypothetical purpose and hypothetical speculation 
that has been done by the prosecution. 

It may very well be true that if Mr. Hitz had not opened 
this case up, had said, ‘‘Let us rely upon the transcript 
for the entire case’’, which is the position of the Solicitor 
General in the Supreme Court in these very cases, one 
might then say, well, the defendant, too, should not go out- 
side the [Tr. 707] transcript to determine what the House 
Committee was doing. 

But when the case is opened up with that kind of evi- 
dence, certainly the defendant has a right to show that 
these very Committee members, this very Committee act- 
ing officially at the very time that they interrogated de- 
fendant, were asserting and had asserted right back to 
1939 an independent power of exposure and an independ- 
ent power to hold American citizens up to public scorn and 
ridicule whether or not that will help them with legisla- 
tion. 

And we say to your Honor that the assertion of this 
power is evidence of the use of this power as in a murder 
case if a man says he is going to murder somebody that 
is evidence that can go into a murder trial. And so we 
say if a man claims a right to expose that is evidence that 
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can come into an exposure trial and we say this evidence 
is peculiarly relevant to the question of exposure at this 
time, and that there could be no warrant for preventing 
the defendant from proving the contrary of what the 
plaintiff, the Government, has been allowed to prove. 

Mr. Hitz: This material was rejected in the Watkins 
trial, was it? 

Mr. Rauh: This material was rejected in the Watkins 
case—Mr. Hitz is quite right—on the theory that nothing 
outside of the transcript was allowed in. The Watkins 
ease is authority for not allowing anything other than the 
transcript [Tr. 708] into the case. 

I am perfectly happy and would make this offer to 
go back to the rule of the Watkins case, striking every- 
thing but the transcript and we will withdraw this, but 
once you get beyond the transcript what is in issue is 
the purpose of the Committee, and these items are cer- 
tainly relevant to the purpose of this Committee. 

The Court: Well, the Court hears counsel’s character- 
ization of the material as being material that is relevant 
to the issue in this case, but from the nature of the ma- 
terial it would seem that it is excerpts from the Annual 
Reports of the Committee on Un-American Activities ap- 
parently, as the Court views it in its cursory inspection 
of it, with reference to the matters of inquiry that lie 
outside the scope of the inquiry that was involved in this 
case. 

While it is true that material has been allowed to be 
introduced into the record in this case, which is outside 
of the printed hearing record, Exhibits 10 to 13, the hear- 
ings concerning which the material has gone into the 
record were hearings on the particular subject which is 
the subject matter of the Committee’s hearings in which 
it is alleged that the defendant refused to answer the 
questions involved. 

Now, the Court is very much concerned about the ad- 
missibility of this extensive material which has to do with 
matters that lie outside, as the Court views it, of the issue 
[Tr. 709] in this case. 
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The Court is not impressed with the argument that it 
enlightens the record in this case. The Court is prepared 
to rule that the objection to the material is sustained and 
the Court does so rule. 

The objection of the Government to Defendant’s Ex- 
hibit No. 23 is sustained. 

Mr. Rauh: Would your Honor indulge us for one mo- 
ment, please? 

The Court: Yes, the Court will indulge counsel for the 
defendant. 

The Court will take a very brief recess if counsel wishes? 

Mr. Rauh: Thank you, your Honor. 


(Thereupon there was a recess following which this then 
occurred :) 


Mr. Rauh: If your Honor please, our only other evi- 
dence will be the testimony of an expert witness whose 
purpose will be both to rebut the expert testimony of Mr. 
Arens and possibly to testify beyond that, if your Honor 
will permit. 

At least we are assured that your Honor will permit 
a question in the terms of the question put to Mr. Arens. 

Now, as your Honor recognizes, finding an expert wit- 
ness on such short notice from so limited a group and 
{Tr. 710] where the Government is in control of most of 
the group is a very difficult task. Obviously, the best ex- 
perts in the sense of those who are—I don’t mean the best 
experts. What I mean is obviously most of those persons 
working in this field are presently working for the Gov- 
ernment and would not be very friendly to helping out as 
an expert our’s. 

However, we have located an expert who has indicated 
that he will testify in our behalf and he was unable to 
leave his place of business. He is, however, going to leave 
his please of business sometime tonight. It will take to- 
morrow to go over this transcript with him of the testi- 
mony and the record of the hearing, and we believe, al- 
though we have not discussed this matter with him finally, 
we believe on the basis of preliminary telephone conversa- 
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tions that he will be a witness for the defense any time 
Thursday that your Honor seeks to hear him. 

And, therefore, I would suggest to your Honor, and 
in all good faith—I have talked to this witness but I 
cannot absolutely guarantee his appearance on Thurs- 
day, but that I would certainly say to your Honor that if 
for any reason he does not appear on Thursday we would 
ask for no more time. 

I am not using this as a device for time. I have made 
every effort since last Thursday night to get this witness 
or to get a witness, and this is the only witness whom I 
know [Tr. 711] really fits the category outside, of course, 
of the men or hundreds of people who work for the Gov- 
ernment in this area. 

And, therefore, we would ask your Honor’s leave, since 
this is the remaining part of our case, to let us have 
until Thursday morning to present this witness. 

The Court: What is the attitude of the Government? 

Mr. Hitz: The attitude of the Government is that we 
feel we should proceed. I think he ought to make more 
of a showing than he has made that this witness is avail- 
able to him and will so testify. 

I think that the showing that he has made here and the 
representations he has made to the Court are too prelimi- 
nary in nature. I think that the question put to Mr. Arens 
could well have been read over the telephone to his so- 
called expert so that the expert could have determined in 
five minutes or less as to whether or not he could in good 
conscience testify under oath to the contrary. If he can- 
not the testimony is not admissible. 

I think that the showing is inadequate. Now, if he cares 
to state who that person is and we can further go into 
the matter it might be helpful along this line; otherwise, 
I think that he has not made a showing to postpone this 
trial longer. 

Mr. Rauh: As far as the showing is concerned, I can 
only say that I have had two telephone conversations with 
[Tr. 712] this expert; that I did tell him what the ques- 
tion was to which Mr. Arens testified and what the answer 
was—— 
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The Court: Now, with respect to that, what was the 
question? You mean you have discussed it with your pro- 
posed witness? 

Mr. Rauh: I was just looking for the transcript. It was 
the question to which Mr. Arens was permitted to testify. 
If your Honor will indulge me I think we can probably find 
the question. 

I tried to paraphrase it to the witness. At any rate, I 
can’t seem to locate it this minute. 

Mr. Hitz: I can find it, Mr. Rauh. 

Mr. Rauh: Oh, would you, please? 

Mr. Hitz: It is on Page 391 and Mr. Arens’ answer is 
on 402. 

Mr. Rauh: Thank you, Mr. Hitz. 

The Court: At the time counsel suggested this matter, 
and I believe it was at the close of the hearing on last 
Thursday evening, counsel for the defendant suggested 
that in view of the testimony that had been given by the 
witness, Arens, based upon his qualifications as an expert 
in the field, that the defendant might come before the Court 
and ask for a continuance in order that time might be 
given the defendant to meet this expert testimony. 

And in that connection counsel for the defendant, as 
[Tr. 713] the Court recalls it, stated that considerable 
time would necessarily be involved in the delay of the trial 
because of the fact that the witness would be required to 
read the entire transcript. 

The Court called attention at that time to the fact that 
the question asked the witness, Arens, as an expert, was 
much more limited than what counsel had indicated; that 
is to say, it was not so broad as to-require the witness to 
read the entire transcript. 

Does counsel for the Government have before him the 
reference? The Court doesn’t have its transcript here. 

Mr. Hitz: My volume is open to the question and the 
answer is on Page 402. 


(Thereupon Mr. Hitz submitted the aforesaid volume to 
the Court through the Deputy Clerk.) 


The Court: So the Court would observe that counsel for 
the defendant has had considerable advance notice of the 
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possibility of this testimony as testimony which the de- 
fendant would seek to introduce, and practically five days. 

And now counsel for the defendant is asking for two 
additional days. 

Mr. Rauh: On the contrary, your Honor, we are asking 
for one day. 

The Court: You are asking—— 

[Tr. 714] Mr. Rauh: This day is finished. 

The Court: You are asking that the hearing go over 
two days, we will put it that way. 

Mr. Rauh: No, we are asking that the hearing go over 
one day. Is not today Tuesday? We are adjourning in 
seven minutes, if your Honor please, on your Honor’s own 
statement. 

The Court: You are asking that the matter go over 
until Thursday and the Court is quite unable to see why 
that should be done unless counsel can assign some reason 
for not taking this matter up with the proposed witness 
in advance or making some showing in addition to what 
has been made. 

The line of inquiry is quite limited. This case has been 
long in the point of time for a trial involving the issue 
which it does involve. The Court has been liberal and de- 
sires to be liberal in allowing counsel on both sides every’ 
opportusity to make any point and to meet any point which 
is necessary to meet. 

Mr. Rauh: If your Honor please, I would like to re- 
spond both to your statement and to Mr. Hitz’ suggestion 
that I haven’t laid a foundation. 

We left the courtroom at 3:30 last Thursday afternoon. 
Mr. Garrison and I worked all Thursday afternoon with 
possible witnesses, getting the names of possible witnesses. 
We considered such witnesses as Telford Taylor, as Allen 
Barth, [Tr. 715] as Robert Carr. These are all persons 
who have written books on this subject. And after careful 
consideration we decided that in view of your Honor’s 
other rulings your Honor might feel that these people 
would not meet the test of an expert in investigating sub- 
versive activities; that is, we thought they were experts. 
They wrote books on the subject as experts rather than 


others. 
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When we excluded the writers on the subject we were 
then limited to those who had operated in the field. Now, 
as I said before, the ones who operate in the field are still 
working for the Government and as far as I know not one 
of them would be willing to—— 

The Court: What field is counsel referring to? 

Mr. Rauh: Investigation of subversive activities. In 
that field most of the people that are expert have good 
jobs in the Government and they are not going to risk them 
testifying for a defendant in a contempt of Congress case. 

So we had to find somebody who had been in this field 
and who isn’t. And finally after we excluded all the writers, 
because we didn’t think your Honor would treat them as 
experts, we found the right man. 

Friday I talked to him on the telephone. He is about a 
thousand miles away. I asked him or told him about the 
case and he said he would think about it; that he couldn’t 
{Tr. 716] leave there until Tuesday night because of his 
work, and he wasn’t sure whether he wanted to do it. 

I talked to him at, I believe it was, twelve o’clock Friday 
morning. So we didn’t waste any time between Thursday 
afternoon and Friday morning. He told me he would give 
me'an answer Monday night. I talked to him at 11:15 last 
night and he told me he was coming. 

And he said, ‘‘Do I understand that the question that 
you want me to testify to, among others, is how can Com- 
munist discipline be established?’’ And I said yes. And 
he said, ‘fI am prepared to do that, I believe’’. And then 
he said, ‘‘What did the other expert witnesses testify to?’’ 

And I said, ‘‘He testified you found Communist disci- 
pline by the names of people at meetings’’, and the witness 
said, ‘‘Horseradish’’. And I said, ‘‘Can you come?’’ He 
said, ‘‘Yes, but I can’t leave until late tomorrow evening 
and I will get into Washington very late Tuesday night’’. 

Now, if your Honor please, I am not going to put a wit- 
ness on tomorrow morning to whom I haven’t talked and 
who hasn’t read a good part of the transcript and who 
hasn’t read at least the relevant part of the hearings. Now, 
I don’t mean by ‘‘the relevant part’’ all the arguments 
that I have been engaging in. Obviously that will be ex- 
cluded. 
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We will go over the hearing tonight and take out the 
parts that we feel he must read. We want him to read 
the [Tr. 717] transcript. We feel that he can be an expert 
and that he is an expert and we strongly urge your Honor 
to give us the one day, until ten a. m. on Thursday, recog- 
nizing that more than due diligence has been used, in the 
sense that we walked out of this courtroom last Thursday 
when we had been surprised by the testimony of an expert 
witness in this sort of a case. It has never been allowed 
before. 


And under all of the circumstances we did our best to 


get a witness. We will have a witness Thursday morning 
and we hope that your Honor is going to let us call him. 

Mr. Hitz: Your Honor, I notice that Mr. Rauh, when 
he stated to his so-called expert what the Government wit- 


ness had testified to, that he didn’t state it as the record 


shows it. 

He stated that the Government witness stated in the 
testimony here that the way to establish Communist Party 
discipline was to get the names of persons at meetings. 
That is not what our witness testified to. 

At the bottom of Page 402 he stated, and I am not read- 
ing all of it but this is really the final bit of testimony on 
the subject by Mr. Arens in answer to the expert-witness- 
question : 


‘‘Communist discipline’’—I will read the whole 
thing. 

‘‘Communist discipline is established or [Tr. 718] 
determined in a variety of ways. It is established or 
determined by the actual contacts which a given indi- 
vidual has with persons who have been identified as 
functionaries of the Communist Party. 

‘‘This contact is most generally established by cell 
meetings of the Communist Party. A cell meeting is 
a meeting in which only known members of the Com- 
munist Party are admissible. 

‘‘To establish Communist discipline’’—— 


And this is the real nub of the answer: 


—‘‘it is necessary to find out what actually transpires: 


within a cell meeting in which the orders of the Com- 
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munist Party are transmitted from one functionary in 

the Communist Party to another person who is in the 
Communist Party who may or may not be a function- 
ary.”’ 


That is what the witness said. So Mr. Rauh, I think, 
was not diligent in representing correctly to his anticipated 
expert what the testimony was that was to be met, if it 
could be met. 

Now, finally I can be helpful. I am prepared to stipulate 
that if he were called that he would testify ‘‘horseradish’’ 
and I think that might settle the whole thing. I will stipu- 
late exactly what Mr. Rauh stated was put to the [Tr. 719] 
witness, what the witness said, and what the witness’ testi- 
mony would be. 

The Court: Well, the Court is reluctant, very reluctant, 
in ‘these cases to grant continuances especially in view of 
the fact that the Court’s assignment is a regular jury 
assignment for the purpose of trying criminal cases. 

This case, as counsel well know, is what is known as a 
specially assigned case and a waiver of jury has been 
allowed in this case as is, in the Court’s opinion, proper in 
the circumstances, both parties having consenting to such 
waiver. However, it does involve the fact and the element 
that the jury, which customarily sits in the box and hears 
trials, of which there are a great great many, as counsel 
well know, is not being permitted to carry out its function. 

That is a matter of regret to the Court as a public mat- 
ter in the discharge of the Court’s duty. 

However, while it does seem, from what has been said 
by counsel for the defendant if it is taken literally and 
constitutes the extent of the conversation with respect to 
the specific question, that counsel for the defendant in 
stating what the question and the answer of the witness 
was appears to have given less than a complete picture 
to the witness, nevertheless, the general tenor or the gen- 
eral character of the inquiry has been submitted to the 
witness, as counsel for the defendant states. 

{Tr. 720] And the showing of reasonable diligence on the 
part of counsel for the defendant is not such that the 
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Court: feels justified in ruling that it Jacks: sufficient 
strength to justify the Court ‘in allowing the continuance 
in order that the defendant may be permitted to meet this: 
particular point. And so, with reluctance, the: Court will 
allow the defendant until ten o’clock Monday morning to 
produce the witness referred to by counsel for the defend- 
ant. | 

And if there is nothing further at this time the Court will 
recess until ten o’clock Monday morning. 

Is there anything further on either side at this time? 

Mr. Hitz: Nothing that I know of except am I correct 
in my understanding that it will be next Monday? 

The Court: Today is Tuesday. 

Mr. Hitz: The asking by Mr. Rauh was for Thursday. 

The Court: Did I use the word ‘‘Monday’’? 

Mr. Hitz: I thought you did, your Honor. 

The Court: If I did I misspoke. 

Mr. Hitz: I wonder if it couldn’t be set for tomorrow 
afternoon. I don’t see why the witness can’t be sufficiently 
informed, your Honor, on this matter during the morning; 
if he can arrive here this evening and be informed in the 
morning and testify in the afternoon I think that would 
certainly serve the purposes that Mr. Rauh is asking. 
[Tr. 721] The Court: That is a reasonable suggestion. 

Mr. Rauh: If your Honor please, I think your Honor 
granted our request and to suggest now after granting our 
request that I should have, say, three hours tomorrow with 
somebody who has arrived maybe at two or three o’clock 
in the morning, I just feel is a continuation of the tactics of 
Mr. Hitz that when your Honor does rule in our favor 
again he comes back, ‘‘Let’s have it at some other time’’. 

It seems to me that your Honor granted our request. 
I will not put this witness on before I feel he has had a 
chance to see the transcript. 

The Court: Well, the Court doesn’t mean to interrupt 
counsel, but as the Court stated this morning it is necessary 
to adjourn. 

The Court doesn’t feel that the Government’s counsel 
is in any way resisting an order of the Court after the 
order is announced. It is in a sense a request for the 
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Court to give further consideration or perhaps to recon- 
sider, but in all the circumstances the Court will continue 
the ruling which it made and will postpone the i 
until Thursday morning at ten o’clock. 


(Thereupon adjournment was had at 3:15 o’clock p. m. 
this date until 10 o’clock a. m., Thursday, May 23, 1957.) 
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[Tr. 722] IN THE UNITED STATES DISTRICT 
COURT: FOR THE DISTRICT OF COLUMBIA 


Criminal No. 164-57 
-- Unrrep States or AMERICA, 
v. 


ArtHur MILLER, DEFENDANT 


Washington, D. C. 
May 23, 1957. 


The above-entitled cause came on for further hearing 
before the Honorable Cartes F. McLavceim, United 
States District Judge, at 10:00 a.m. 


APPEARANCES: 


William E. Hitz, Assistant United States Attorney, 
Counsel for Government. 


Joseph L. Rauh, Jr., Esq., Frederick S. Wyle, Esq., Coun- 
_ sel for Defendant. 


[Tr. 724] PROCEEDINGS 


The Court: Counsel may proceed. 

Mr. Rauh: If Your Honor pleases, the defense: moves to 
strike all testimony of the witness Arens received. under 
the category of expert testimony. 

We make this motion.on the basis of our previous state- 
ments, and would just like to add the further thought that 
if there was one person who should not have been allowed 
to testify as an expert, it is the person who has the most 
at stake in this: case other than the Defendant, namely, Mr. 
Arens, and that Mr. Arens’ testimony as an expert on his 
own actions constitutes approximately the same thing as 
an heir testifying as an expert to the state of mind of the 
testator im a will contest in wheels his own inheritance is 
at stake. 
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We believe that the entire testimony of Mr. Arens as 
an' expert is irrelevant, incompetent and immaterial; and 
we move to strike it. 

The Court: Well, the Court has already ruled on that at 
the time the testimony was under discussion. The Court 
will adhere to its ruling. The Court will overrule the 
motion. 

Mr. Rauh: Then, without waiving this position, we have 
no choice but to answer the testimony which we consider to 
be irrelevant, incompetent and immaterial; and we call 
Senator Harry P. Cain as our expert. 

[Tr. 725] Senator Cain, will you please take the witness 
stand. . 


Whereupon—Harry P. Carn, was called as a witness by 
and on behalf of the Defendant, and having been first duly 
sworn, was examined and testified as follows: 


Direct examination. 
By Mr. Rauh: 
Q. Will you please state your name, sir? 


A. Harry Cain. 

Q. And what is your present address? 

A. My permanent address is Box 104, :South Tacoma, 
Washington; but I am presently living in Florida, where I 
am privately employed; and my address there is 46 Vene- 
tian Way, Miami Beach. 

Q. Now, Mr. Cain, would you please recite your formal 
education? 

A. What formal education I possess came from the grade 
schools of Tacoma, Washington, the Hill Military Academy, 
a prep school in Portland, Oregon, the University. of the 
South,. at Sewanee, Tennessee, where I received a Bachelor 
o fArts degree, a certificate in business law, secured in night 
school, after college, certain selected courses in economics 
and history at the London: School of Economies and the 
University of Berlin. - 

[Tr. 726] Q. Now, Mr. Cain, after you left the University 
of the South, what was your first employment? 

A. I was thereafter employed by the Tacoma branch of 
the Bank of California, national association, with head- 
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quarters in San Francisco, California, where I was, broadly, 
engaged in commercial and trust banking activities. 

Q. Approximately how long, sir, did you work in that 
type of occupation. 

A. A decade. 

Q. And then what happened? 

A. Approximately in 1940, I left the banking business to 
campaign for the office of mayor of the City of Tacoma, 
to which I was twice elected, first to a short term, because 
of the death of the incumbent, and secondly, to a long or 
four-year term, which expired in early January of 1946. 

During those six years, I requested and received a leave 
of absence to join the Army of the United States, in which 
I spent about three years. 

Q. What was the nature of your war service, Mr. Cain? 

A. Broadly, it was that of most other soldiers. I was 
so fortunate as to see service beginning in North Africa; 
from there subsequently to Sicily, Italy, Eng} and, France, 
Belgium, Holland and Germany. 

Q. To go back a little bit, sir, how long have you been 
associated with military affairs? 

[Tr.727] A. Lreceived my initial appointment as a second 
lieutenant in the Machine Guns at the age of twenty-one in, 
I think, 1928. 

Q. And—— 

A. Since that time, I have been by dint of good fortune 
the holder of each successive grade in the officer corps 
through that of full colonel in the Infantry. 

Q. Under what circumstance, sir, did you receive your 
last promotion? .. 

A. During what is commonly known as the Battle of the | 
Budge, in the Ardennes Forest, I was promoted on the 
battlefield to the grade of colonel by Matthew Ridgway, 
then Commanding General of the Eighteenth Corps Air- 
borne. 

Q: And are you presently a colonel i in the United States 
Army Reserve? 

A. That was the rank at which I left the Army in late 
1945, and I shall assumedly continue in that grade in the 
Active Reserve unless or until such time as I become over- 


age in grade. 
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Q. Now, did you receive any decorations during the 
war, Mr. Cain? 

A. There would be five Battle Stars, three Bronze Stars, 
the Legion of Merit, the Croix de Guerre with Palm in 
France and Belgium. 

Q. Now, after the war, sir, you returned to Tacoma 
-[Tr. 728] to finish out your term as ep mayor? 

A. That-is right. _ 

Q. And then what did you do, sir? 

‘A. That term camé to an-end early in January of 1946. 

For the reason that I had-béen nominated by the Republi- 
cans for the United States Senate during the elections of 
1944, while some several thousand miles away, I sought, as 
best I could, after leaving the Arniy and finishing my term 
as mayor, to be nominated again, as happened in September, 
on the Republican ticket to the United States Senate, and 
was thereafter elected to the Senate in November of 1946. 

Q. And you served in the Senate from January 1947 until 
January 753? 

A. That is not quite accurate. Because the gentleman 
who was then leaving the Senate, Senator Hugh Mitchell, 
thought it proper to resign shortly before January 3 of 
1947, and the then Governor, Governor Mon Wallgren, 
appointed me to what is commonly known as a short term, 
after which I was sworn in for the full term beginning on 
January 3; and left, as a result of having lost in the elec- 
tions of 1952, on the eve, as I recall, of January 3, 1953. 

Q. Now, Mr. Cain, what investigative activities did you 
engage in as a United States Senator? 

A. A large part of the time of any member of the Senate 
‘of the United States is devoted to investigations of [Tr. 
729] one kind or another. 

It probably will simplify the answer simply to state that 
during my tenure of six years in the Senate, I served on 
the Committee for the District of Columbia, in which 
capacity, I was singularly preoccupied with financial matters 
and problems confronting the District as a community. 

I was the ranking member for six years on. the Public 
Works Committee, during which time we necessarily car- 
ried on extensive investigations dealing with flood control, 
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dams, eapital constructions required in Alaska and else- 
where throughout the country. 

For a period of some three years, I sat on the Baking 
and Currency Committee, during which time I was the . 
Chairman of the Subcommittee on Rents and Housing, the 
nature of which work concerned itself with Federalized rent 
controls, what to do about them, the needs of the country 
housingwise, and so forth. 

In addition to which I sat for some three years on the 
Armed Services Committee, where, among other extensive 
investigations carried out, was that examining into the 
removal of the Far Eastern Commander, and circumstances 
generally relating to that problem. 

Q. Now, during your term in the Senate, did you have 
occasion to consider matters involving subversive activities? 

A. Well, the largest legislative matter with which I 
[Tr. 730] came into close contact were the Committee con- 
siderations, the Floor debates, and the final actions taken 
resulting im the passage of the Internal Security Act of 
1950. There were a number of incidental and related but 
less-large matters. 

Perhaps it might be proper to say that one investigation 
in which I was intimately associated and from which there 
grew a growing interest and concern with the over-all prob- 
lem of subversion was the hearing held by the Armed 
Services Committee to examine into charges made against 
Mrs. Anna M. Rosenberg, then under appointment by the 
President of the United States, as the personal selection of 
General George Marshall, then Secretary of Defense; to be 
his Assistant Secretary in charge of manpower, that she 
was under Communist discipline, while being considered by 
others to be, in fact, a member of the Communist Party. 

That investigation was, to the minds of many of us, 
imperatively important. It suffices to say that the charges 
turned out to have been filed by vicious bigots and evil 
anti-Semites. 

Q. Isn’t it a fact, Senator, that you have been credited 
with the clearance of Mrs. Rosenberg? 

A. That, sir, is going entirely too far. Perhaps I was 
more articulate than some of my colleagues, but that neces- 
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sarily resulted because I had never had an experience in 
which so many people had written to me about the nature 
of the [Tr. 731] charges, nor had I ever seen such a pre- 
ponderance of mail that assumed that Mrs. Rosenberg was 
guilty as charged. That placed a terrific responsibility on 
me and other members of the Committee to determine 
whether or not the charges were valid. 

When the final showdown came, it was, I think, with con- 
sidered enthusiasm and considerable pride that every mem- 
ber of that Armed Services Committee voted to confirm 
her appointment. 


Q. When were you appointed, sir, to the Subversive 
Activities Control Board? 
~ A. On May 1, 1953. 

Q. By whom were you appointed? 

A. By the President. 


Q. How long did you hold that position? 

A. I was appointed on May 1, 1953, and served an unex- 
pired term, which was to be terminated on August 9, 1953. 

I might, if I am permitted so to do, clarify that answer 
just a little. At the time I was offered this appointment, 
as an individual, I was by no means certain that I was 
sufficiently competent to do the work. 

It happened that there were two appointments to be made: 
One, the short term, and another a three-year term, which 
would begin on August 9, 1953. I merely, when offered the 
portfolio, and given the choice, said, I would much prefer to 
{[Tr. 732] take the short term in order that I might deter- 
mine my own competence and determine further the atti- 
tude of others with respect to my being in that position. 


Q. And you were reappointed then? 

A. After that short term was approximately two-thirds 
over, I was queried by the Administration as to whether I 
would accept a new three-year term; and the answer was 
most assuredly, yes. 

I then was sworn in for that second term; which I left a 
little more than three years later, as I recall, early in 
September of 1956. 
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Q. So your service on the Subversive Activities Control 
Board, sir, was from May ’53 through sometime in Septem- 
ber ’56; is that correct? 

A. Yes. And the inconsistency in the termination date 
comes about in this fashion: I had, for a variety of reasons 
understandable to myself, offered my resignation shortly 
before August 9, 1957, because the statute permitted a mem- 
ber whose term had expired to continue to serve until his 
successor had been appointed. I thought the proper way 
to clarify that problem was to determine the wishes of the 
Administration. In response to my offered letter of resig- 
nation, they asked if I would continue on for what was 
agreed between both sides a brief period until a successor 
had been found and qualified, and I was most pleased to do 
that. So I served then for [Tr.733] approximately a 
month after my term officially had expired. 

Q. Now, would you please tell us what the Subversive 
Activities Control Board does? 

A. It is a Board consisting of five members, appointed 
by the President of the United States, and subject to -con- 
firmation by the Senate of the United States. 

The Board, as such, has but a single function. It deter- 
mines whether those organizations which are alleged and 
believed to be by the Attorney General of the United States 
Communist-action, Communist-front, or Communist infil- 
trated organizations are, in fact, dominated, directed and 
controlled by higher echelons of the world Communist 
movement and the Communist conspiracy. 

Q. Now, about how many witnesses would you say ap- 
peared either before you in person or whose testimony was 
taken by the Board and you had to study it, and came under 
your knowledge and examination during this, say, three- 
and-a-half-year period on the Subversive Activities Control 
Board? 

A. I would not attempt to be accurate. 

Q. Make the best estimate you can. 

A. As a guess, I would say a minimum of 150, a maxi- 
mum of perhaps as many as 200. 

‘§-Was the issue of Communist discipline involved in 
considering the testimony of these witnesses? 
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A. In all of the cases, and with respect to all of the 
{Tr. 734] witnesses. 

Q. Do the rulings of the Subversive Activities Control 
Board have legal effect? 

A. Not until the determinations made by the Board, or 
Board orders, as they are more properly referred to, are 
reviewed by the higher courts. 


The Board’s decisions are appealable directly to the 
Federal Appellate Court, and from there to the Supreme 
Court on application by either the respondent or by the 
Government, as the case may be. 

Q. If the orders of the Board are affirmed by the Judicial 
Branch of the Government, then do they have legal effect 
and significance? 

A. They have that legal effect from which there flow 
the most serious kinds of penalties if the orders are not 
thereafter observed. © 


Q. Now, during the time you were on the Subversive 
Activities Control Board, did you also, as an additional 
activity, represent and assist persons who became involved 
in some way in the internal security apparatus? 

A. I had the rare good fortune, as an avocation, one 
might say, of seeking to assist mostly those persons in- 
volved in security troubles with their Government when 
following a conscientious study of. their situation, I had 
what to me was the soundest reason to believe that they 
either had been [Tr. 735] dismissed or suspended from the 
Federal Service without supportable cause, or that they 
were standing at the time in jeopardy of losing their right 
to a livelihood and happiness, again without supportable 
cause. 

Q. About how many of these cases, sir, did you become 
interested in during this period? 

A. I would like, Mr. Rauh, to make one thing clear, if I 
may. That in few of the cases to which you make reference 
was any one person responsible for reopening and carry- 
ing a case on to its ultimate conclusion. So the answer to 
your question is that I was associated with a good many 
other people, most of whom were in private life, some in 
public life, in handling during the period under question, 
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I would say, somewhere between fifty and sixty: individual 
cases, or cases dealing with individual human beings. 

Q. And did these involve the issue of Communist disci- 
pline? 

A. In a majority of cases, that was precisely the point 
on which other authorities had thought it proper and 
necessary to suspend, separate, dismiss or hold hearings on 
these men and women. 

There were cases in which the question of Communist 
discipline, as such, did not come into bold focus; but allega- 
tions involving the general premise of some Communist as- 
sociation or connection was invariably and uniformly pres- 
ent. [Tr.736] There was no exception to that comment. 

Q. And do you mind telling us what the outcome of the 
cases was? 

A. Some of the cases, Mr. Rauh, are still pending in one 
way or another. It takes a good many years, on occasion, 
to restore a fellow to his place on Main Street, if, in fact, 
he wasn’t guilty in the beginning, because so far as I know, 
and happily enough, there has never been any statute of 
limitations on the extension of justice. 

With respect to the cases not pending, I just state it asa 
fact that with the exception of the first case that I was 
intimately a part of, every other case was resolved in ways 
which returned men and women to their jobs, if they were 
under suspension, gave them back their rights and their 
jobs, had they formerly been separately from the Service, 
and returned others to their work as a result of favorable 
decisions reached by Security Hearing Boards. 

Q. Are you a member, sir, of the American Legion? 

_ A. I have been since shortly after World War II. 

Q. Have you served on any committees of the Legion? 

A. Just on one.. | 

Q. What was that one, please? 

A. For a period of a year, a year ago, I was a ‘member of 
their Counter-Subversive Activities Committee. 

Q. Have you ever received an award for-your work in 
[Tr. 737] the subversive activities field? This may be em- 
barrassing, but this is relevant and I would like the answer. 

A. I am not certain what an award it, but I will address 
myself to your question. | 
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Very briefly: I haven’t got a wristwatch band for it, 
because that; has been broken, but I carry a watch in my 
pocket which was given to me as I was about to depart 
from the Subversive Control Board by its Board members 
and the members of the staff of the Board. That is just a 
happy memory anybody likes to have in his pocket. 

In October, someone called me on the West Coast and 
asked if I would come across the country to enjoy dinner 
with a handful of friends who wanted to express something 
about what they thought the merits of the work were that 
I had been trying to accomplish on the Subversive Control 
Board. 

I came to that dinner, having other things to do while in 
the East—— 

The Court: The Court doesn’t wish to interrupt, but it 
seems to the Court that a great deal of detail is being 
testified to by the witness that has very little bearing on the 
question before the Court. 

The question before the Court is the question as to the 
witness’ expert testimony on the question which was pro- 
pounded to the witness for the Government. Counsel to this 
point, the Court understands, is laying a foundation for the 
{Tr. 738] qualifications of the witness now on the ‘stand, 
which it is perfectly proper and certainly within the prov- 
ince and right of counsel for the Defendant to lay. 

However, the Court would suggest that minute details 
relating to the circumstances leading up to the ultimate 
point of the question may well be eliminated, since, in the 
Court’s opinion, they do not particularly bear upon the 
question. 

The witness is being interrogated as to whether he re- 
ceived any recognition for certain work which he did in 
connection with, his work on the Subversive Control Board. 
It is proper to do that, but in the Court’s opinion, it is not 
necessary to lead up to the details of attending a dinner at 
which such recgnition was given. 

It is only for the purpose of causing the testimony to 
be' limited within reason to the issue that the Court makes 
this remark in interruption of the testimony; and the Court 
believes that counsel for the Defendant agrees with the 
Court. 


—— 
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“Mr. Rauh: Thank you, Your Honor. We were on our last 
question. We will not go further: 

The defense submits that the former Senator Harry P. 
Cain is qualified as an expert in this field of investigation 
of subversive activities. 

Mr. Hitz: Your Honor, we feel that Mr. Cain’s work in 
the past should have qualified him as an expert. We don’t 
question him on it. 

[Tr. 739] The Court: Very well. The witness will be. 
permitted to testify on that basis. Counsel for the De- 
fendant may proceed. a 


By Mr. Rauh: 
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Q. Have you read Mr. Arens’ testimony at this trial and 
the transcript of the hearing before the House Committee 
at which Mr. Miller testified? 

A. I have. 

Q. I now put to you the same question which the Gov- 
ernment put to Mr. Arens, namely: 

How, in your opinion as an expert, in the investigation 


of subversive activities, can Communist discipline be es- 
tablished? 

A. Communist discipline is established by determining 
_kow ‘the individual lives, acts, writes and speaks, rather 
than by associations. To judge Communist discipline by 
associations is to fail utterly to distinguish clearly between 
the different kinds of individuals who make up our society. 

It is reasonable to believe that every individual among 
us is different and should be judged accordingly. 

In the case of professional writers, their writings are 
the important thing, not their associations. These writings 
should determine whether a writer is or is not under Com- 
munist discipline, regardless of his associations. 

That would be my answer, Mr. Counsel, to your question. 
[Tr. 740] Q. Thank you, Mr. Cain. - 

Now, based on your experience as an expert in the 
investigation of subversive activities, and based on your 
study of the transcript of Arthur Miller’s hearing and Mr. 
Arens’ testimony at this trial, have you formed an opinion 
as to whether or not testimony by Mr. Miller as to the 
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identity of the Communist writers with whom he met on 
several occasions in 1947 would have shed light on the 
question whether or not he was subject then or at any other 
time to Communist Party discipline? 

Mr. Hitz: Excuse me, sir. I object to the question. I 
think that is the question that was objected to by Mr. Rauh 
when the Government asked it. I think it is objectionable, 
therefore, when he asks it. 

Additionally, I think it goes beyond the scope of the 
question that was asked of Mr. Arens, and. which Mr. Rauh 
is seeking to rebut. To the extent that Mr. Rauh goes 
beyond that, he then goes into this type of testimony, if 
it should be admitted, in his general defense of the charge, 
and he then has stepped beyond the rebuttal area. 

Mr. Rauh: If Your Honor please—— 

Mr. Hitz: For what that is worth. 

Mr. Rauh: If Your Honor please, I am going beyond 
Mr. Arens’ testimony. We have just had a flat contradic- 
tion by the witness of Mr. Arens’ testimony. Now I am 
going beyond [Tr. 741] that. : 

I am going beyond it on the only principle on which 
Your Honor could possibly have allowed expert'testimony 
in this case at all. 

Your Honor twice allowed Mr. Arens to testify as an ex- 
pert. Once, on this question; and once on the practice of 
the Committee. 

Now, Mr. Arens, as I said before, is the one person who 
can’t be an expert, in our judgment, on those things, be- 
cause he has an interest in them. He has an interest in 
this prosecution, a very real interest in this prosecution. 

This witness has no interest in the defense, and there 
has been no suggestion that he has. He is a dis-interested 
expert, who studied the record yesterday, who is prepared 
to testify on the basis of the transcript of the hearing be- 
fore the House Committee, and the transcript of the tes- 
timony at this trial on the question, whether and how these 
questions are pertinent or what they elicit or on the de- 
meanor of this witness. 

It seems to me there is no way to limit the expert testi- 
mony. If you can be an expert in this area, you can be 
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an expert on the facts of this case as well as on the general 
principle. 

Under the principle on which Mr. Arens was allowed to 
testify—Mr. Arens, who is an interested person—certainly 
(Tr. 742] under that principle, Senator Cain, who is a 
disinterested person, ought to be allowed to testify and 
answer the question. 

The Court: The Court will ask the reporter to read back 
the specific question. 

(Whereupon the pending question was read by the re- 
porter.) 

Mr. Hitz: Might I clarify our position, Your Honor? I 
think that Mr. Cain is entited to answer, and Mr. Rauh to 
obtain the answer to the question as to whether or not this 
witness has formed the opinion. 

My objection should have been postponed until he was 
asked what the opinion was. I would like to withdraw my 
objection at the time in which it was interposed, and I will 
make an objection if Mr. Rauh asks for the opinion. 

Mr. Rauh: May I ask the question again, so the Senator 
knows it, sir? 

The Court: Is it necessary to ask the question again in 
order that the Senator know it? 

The Witness: No, sir. 


By Mr. Ranh: 
Q. Will you then answer the question, pleads? 


Mr. Hitz: I am sorry. Answer the question if he has 
an opinion. ns ; 

The Court: Yes; that is~me preliminary question. 

The Witness: I have. * * 


[Tr. 743] By Mr. Rauh: 


Q. You have an opinion? 

A. Lhave, as a result of studying the transcript, arrived 
at an opinion. 

Q. Now, don’t answer the next question, please, until 
Mr. Hitz has had his chance to object. 

Will you state your opinion? 
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Mr. Hitz: I would be interested’in hearing what Mr. Cain 
has to say. I will not object to that. 

I understand Mr. Rauh has stated that this goes beyond 
the rebuttal of the testimony of Mr. Arens. 

The Court: That is correct. 

Very well, the witness may answer the question. 

The Witness: In my opinion, the mere disclosure of the 
names of those who assumedly were present at a particular 
meeting in 1947 would shed no light of any possible char- 
acter on the question as to whether or not Mr. Miller was 
under Communist discipline. 

Mr. Miller, himself, through his willingness to discuss 
questions before the Committee of the House, offered the 
best possible testimony, it seems to me, that he was not 
under Communist discipline. 

If the names of those present had been made known, they 
would have remained as names thought about differently 
by different people, most of whom would be possessed of no 
[Tr. 744] knowledge of the people behind the names at all, 
and, in consequence, in my view, worthless. 

Q. In your—— 

Mr. Hitz: Excuse me just a minute, Mr. Rauh. 

I would like, Your Honor, to ask the Court to strike so 
much of the answer of Mr. Cain as expressing his view of 
the ultimate question, or rather, the ultimate object, ap- 
parently, of his answer, that Mr. Miller was not under 
Communist Party discipline. 

The question is not whether he was under Communist 
Party discipline, either as a matter of fact, or in the eyes 
of an expert. The question is: Did the Committee have 
reason to believe that its investigation of the matter of 
Communist discipline would have been furthered by this 
inquiry. 

What actually would have been the answer to the question 
properly seeking the information is not material. 

There is a well-reasoned case, United States v. Orman, 
in the Third Circuit. It was a contempt case that grew out 
of the Kefauver Interstate Crime hearings. Mr. Orman 
was requested by a subpoena of the Committee to produce 
his personal records, in the belief that he was a person 
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engaged in the interstate dissemination of gambling in- 
formation. 

The Committee had reason to call for those records, the 
Court held. Mr. Orman, however, endeavored at his trial 
for contempt to introduce evidence that the records were 
innocent, [Tr. 745] and that the records would not have 
aided the Committee’s effort to obtain information perti- 
nent to its inquiry. | 

Not only the Court did not consider the matter of the 
innocence of the papers sought from Mr. Orman; the Court 
didn’t even permit him to dispute the fact; and the Appel- 
late Court held that the pertinency of the inquiry, that is, 
of the subpoena duces tecum was to be determined by the 
reasonableness of the Committee’s request, not the ultimate 
fact that might have been deduced, because it said: 

Even innocent material can be pertinent at the time of 
the asking, and a refusal to produce it would be a contempt. 

That is precisely the situation we have here. We are not 
interested in this trial in whether Mr. Miller was, in fact, 
a Communist. We are interested in whether or not the 
Committee had reason to make inquiries of membership, of 
past membership, of discipline; and the ultimate fact as to 
whether the questions would have elicited innocent or in- 
criminating evidence addressed to those subjects is not 
important in the trial of the case, and should not even be 
admitted. 

So I think Mr. Cain has gone beyond the relevant con- 
fines of the information that Mr. Rauh has sought. 

The Court: The question is, as stated by counsel for the 
Government, as previously stated in this record, whether or 
not the Committee, acting under the powers which it pos- 
sessed, had reasonable grounds for asking the witness the 
questions which [Tr. 746] it asked, on the basis of the in- 
formation which the Committee had with respect to pass- 
port matters, violations of passport regulations and laws, 
the witness’ connection with passports, and all matters 
bearing upon those subjects. 

The Court cannot substitute its judgment as to the pro- 
priety of the questions asked by the Committee, provided 
those questions are pertinent to the inquiry of the subject 
under inquiry by the Committee at that time. 
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As stated previously, the issue in this case is as to the 
pertinency of these questions. As to whether there can 
be disagreement as to the reasons for the asking of the 
questions by various persons and as to whether the record 
indicates that the witness cooperated with the Committee, 
those questions, in the Court’s opinion, are outside of the 
Court’s consideration on the question as to the pertinency 
of these particular questions. 

Now, the Court is going to permit this witness to answer 
for the purpose of placing his testimony in the record. 
But the Court has stated its position; and that is the posi- 
tion which will stand in the record as the Court’s position. 


By Mr. Rauh: 


Q. Senator Cain, in your experience as an expert, have 
you had occasion to form a judgment as to the kind of wit- 
nesses in proceedings of this sort who have in fact been 
under Communist discipline and taking orders from the 
Communist [Tr. 747] Party? 

A. I have. 

Q. Will you ae what kinds of individuals they 


have been? } 

Mr. Hitz: I am sorry. I don’t believe I understand the 
question. 

The Court: The Court is in a little doubt as to its mean- 
ing. 

Mr. Hitz: May we have it read back? 

The Court: You may read the question. 

(Whereupon the question was read by the reporter as 
follows :) 


‘‘Senator Cain, in your experience as an expert, 
have you had occasion to form a judgment as to the 
kind of witnesses in proceedings of this sort who have 

in fact been under Communist discipline and taking 
orders from the Communist Party?’’ 


The Court: Is counsel for the Government ee to 
the question? 

Mr. Hitz: I am trying to understand it, Your Honor. is 
Your Honor will pardon me just a moment. 
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Yes, I do object. It is irrelevant and immaterial. 
The Court: Objection is sustained. 


[Tr. 748] By Mr. Rauh: 


Q. On the basis of your examination of the transcript 
of Mr. Miller’s hearing before the Committee—— 

Mr. Rauh: Excuse me. If I can go back, I think, Your 
Honor, that the objection has now been made to the wrong 
question. 

I think that the objection was not to his stating whether 
he had occasion to form a judgment, but to the following 
question: 


‘*Will you describe what kinds of individuals they 
have been?”’ 


Therefore, I believe we can stipulate that the record 
should show that he said he had had occasion to form a 
judgment, and an objection was sustained as to stating 
what that judgment was. 

Mr. Hitz: I think the record does show that. If it doesn’t, 


I agree that it should. 
The Court: Very well. You may proceed. 


By Mr. Rauh: 


Q. Now, the next question: On the basis of your examina- 
tion of the transcript of Mr. Miller’s hearing before the 
Committee, and on the basis of your examination of the 
testimony of Mr. Arens at the trial, if you had considered 
it both relevant and important to aseertain the nature of 
the meetings which Arthur Miller attended with the writers 
in ’47, what [Tr. 749] steps would you have taken? 

Don’t answer it until Mr. Hitz has an opportunity to 
object. 

Mr. Hitz: I object, on the same grounds. 

The Court: It seems to the Court that this objection is 
good, as the question is seeking to elicit what judgment 
the witness would have exercised had he been a member of 
the Committee, and that, in the Court’s opinion, is not 
relevant to the issue in this case. 
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By Mr. Rauh: 


Q. Senator Cain, I want to state to you the following 
hypothetical state of facts: 

A professional writer is called before a Congressional 
investigating committee which is investigating the unau- 
thorzed use of United States passports. He answers all 
questions about his past, about his life, and about his writ- 
ings. He volunteers that in 1947 he attended certain meet- 
ings of Communist Party writers, and testifies that they 
discussed the relationship of Marxism to art and literature. 
No questions are asked of him as to what happened at the 
meeting; whether there was an agenda; whether any money 
was paid by anybody to anybody; or whether any plans 
were laid for action outside the group. 

First, have you formed an opinion as an expert in the 
investigation of subversive activities upon the issue whether 
{Tr. 750] a question asked as to the names of the persons 
at those meetings was for the purpose of determining 
whether that professional writer was under Communist 
discipline? 

The only question here is whether you have formed an 
opinion? 

A. Yes, I have. 

Q. Now, in your opinion, on those hypothetical facts that 
I gave you—in your opinion as an expert in the investiga- 
tion of subversive activities, would you say that a question 
asked as to the names of the persons at those meetings was 
for the purpose of determining whether that professional 
writer was under Communist discipline; and please do not 
answer until Mr. Hitz has his opportunity. 


Mr. Hitz: I do object. Same grounds. 

The Court: Objection sustained. 

Mr. Rauh: I have no further questions. 

Mr. Hitz: Your Honor, it is my understanding that this 
witness has answered two of the several questions put by 
Mr. Rauh, after he was qualified as an expert in the field. 
The others were objected: to and the objection was sustained. 

As to those two questions that were answered, the first 
one was not objected to for the reason that it was the same 
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question put by the Government; and Mr. Cain gave an 
answer to it. 

The Second question was in a field beyond the rebuttal 
[Tr. 751] of Mr. Arens’ answer to an expert question and, 
therefore, was in a field undoubtedly intended by Mr. Rauh 
to go generally to his defense as distinguished from his 
defense only in rebuttal of the Government’s question. 

I did not object to that question, as Your Honor recalls. 
However, there was a conclusion drawn by the witness as 
to whether or not Mr. Miller was indeed, in Mr. Cain’s 
opinion, under Communist discipline under these circum- 
stances. 

I asked the Court to strike that much of the second 
answer to the question. I still believe that that is not a 
proper part of the question, assuming the question is 
proper to start with. 

I am just attempting to straighten out my understanding 
of the Court’s ruling with respect to it. If the question 
stands in the record, and if the answer should stand, I was 
wondering whether the Court has indicated that it would 
not regard the question, or whether it is standing for what 
it is worth in the record? I would prefer that it stood for 
what it is worth in the record. 

The Court: The Court has indicated it may stand for 
what it is worth in the record; and that would be the position 
of the Court. 

Mr. Hitz: Yes, sir. Thank you. 


[Tr. 752] Cross-examination. 
By Mr. Hitz: 

Q. Mr. Cain, I am sure that you are familiar with the 
several findings of fact that form Section 2 of the Internal 
Security Act of 1950. They are fifteen in number, with 
respect to the nature of the Communist movement as an 


international conspiracy. You, of course, as well familiar 
with those? 


A. Yes. 


Q. I wonder if you would answer the question whether 
you agree with those findings of fact? 
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A. I would appreciate it if I may have you read me 
any language you care to and let me reflect on it. 

Q. It is rather lengthy. I would be very happy to furnish 
you with a copy to glance at: and you could tell me whether 
you disagree with any of those findings of fact. Would 
you do that? 

A. Would you just paraphrase what you have in mind? 

Q. Iam afraid I can’t paraphrase it. We might get into 
some disagreement as to the accuracy of it. I would pre- 
fer to show it to you, if you care to look at it. 

A. Mr. Hitz, I seek to cooperate in every way I can. 

Now, if the substance of your question runs to whether 
or not—— 


Mr. Rauh: I suggest that the witness take his time and 
read them carefully. You have a right to read them care- 
fully [Tr. 753] through now. 


By Mr. Hitz: 


Q. Now, do you have in mind my question, sir? 


A. I think your question runs broadly and, in fact, pre- 
cisely to all of the fifteen items listed under the findings by 
the Congress of the United States. 

Q. It does. 

A. Is that not correct? 

Q. And to ask you if you disagree with any of those 
findings? 

A. In substance, I was at the time of the passage of 
the Internal Security Act of 1950, strongly in support of 
them. I remain substantially very strongly in support of 
them this morning. 

Q. Is there any one that you disagree with? 

A. Were you to interrogate me about what is or is not 
a Communist front, you and I might obviously encounter 
some difficulty. 

Q. Mr. Cain, do you disagree with the proposition that the 
world Communist movement is a subversive activity as 
carried on in this country? 

A. I do agree with that. 
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Q. You do agree. We all agree to that. 

Do we not all agree, Mr. Cain, that the purposes of that 
movement are carried on by Communist Party members, 
as well as [Tr. 754] by persons who are supporters and 
adherents to the purposes of the program? 

A. From my point of view, you are quite correct, sir. 

Q. Yes. And is not the link between the persons in 
charge of the Communist conspiracy and those who are not 
members but support it a link of discipline? 

A. May I have that question read back, please, sir? 

Q. Yes, sir. 


(Whereupon the pending question was read by the 
reporter.) 


The Witness: That is correct. May I amplify? 


By Mr. Hitz: 

Q. If it is in answer to my question, I would be very 
happy to have you do that. 

A. Yes, sir. A person who supports the Communist 
movement becomes a part of that movement, whether or 
not they have a card evidencing membership certainly. 

Q. And we agree, do we not, Mr. Cain, that the mere 
formality of membership, so far as the danger of the 
person to the security of this country, is unimportant so 
long as the individual supports the purposes of the Com- 
munist movement? 


Mr. Rauh: Objection, on the ground of immateriality 
to anything that has been put in issue by the direct ex- 
amination of the witness. 

The Court: I think the questions were quite broad that 
[Tr. 755] were allowed to be answered by the witness. The 
objection will be overuled. 


By Mr. Hitz: 


Q. Do you have in mind the question, Mr. Cain? 

A. State it again, please. 

Q. Is not the formality of membership unimportant so 
long as the individual actually supports the purposes of 
the Communist movement? 
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A. Right. 

Q. That is what we said a moment ago, in effect. 

Now, the Communist movement is largely conducted not 
in the full public eye in so far as its conspiratorial nature 
is concerned; is that not true, sir? 

A. Correct. 


Q. It has been stated at times to be like an iceberg which 
is at least two-thirds below the surface, and that that has 
been considered not really an accurate division of under- 
ground and above-surface activity. Do we agree on that, 
sir? Some very considerable fraction is the underground 
activity of the movement? 

A. It is generally considered to have a very substantial 
part of its activities going on behind closed doors, clandes- 
tinely, and so on. 


Q. That would mean, would it not, that in order to make 
known to those adherents to the Party’s purposes who are 
not {Tr. 756] members of the Party, it would be necessary 
to carry messages and instructions to those persons from 
those in the Communist movement, itself? 

A. If I understand you correctly, it goes about like this: 
If a subversive organization wants to pass along directions 
and orders to people on the outside who are not members, 
they do it by any means they can. But certainly you are not 
suggesting that it necessarily follows that those to whom 
the orders are given, using your example, carry those 
orders out willy-nilly. 

Q. Oh, no. Oh, no. But orders having to do with the 
furtherance of the purpose of the Communist conspiracy 
as it involves the overthrow of certain democratic countries 
and come within the orbit of the conspiratorial movement, 
those orders would necessarily be given to adherents beyond 
the Party in a clandestine way. Is that not necessarily 
true? 


Mr. Rauh: Objection, in the ground that the Government 
has stated a hypothesis that has not been involved in this 
record in any way, namely, the hypothesis that some orders 
were about the overthrow of the Government. 
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That is the first time I have heard any such suggestion 
on any line in this entire six-day trial; and I object to the 
question. 

Mr. Hitz: It is a theoretical inquiry. I don’t mean to 
suggest that we have facts upon which to base this question. 
. [Tr. 757] I am testing Mr. Cain’s conclusions as an expert 
which he has drawn in answering the question. 

The Court: Objection will be overruled. 


By Mr. Hitz: 

Q. We agree that in this country—— 

A. Do you wish me to answer that other question? 

Q. Iam sorry. Would you? 

A. When there are adherents on the outside of the Com- 
munist Party, as such, and the latter seeks to pass along 
orders and instructions and directions to non-member 
adherents, the Party would necessarily do it by the quietest 
and most clandestine methods possible. 

Q. I see. 

A. Just in terms of logic; because we are talking about 
theory so far, are we not, sir? 

Q. Oh, yes, we are; and seem to agree on it. 

Mr. Cain, the Communist movement, to your information, 
is one of strict discipline in that the orders come from the 
top and they filter down towards the lower echelons. That, 
of course, is obvious; is it not, sir? 

A. Not as obvious as one might think on the surface. 
According to what it is we think we know, your premise is a 
correct one; but I need not suggest to you, sir, that there 
is much about the Communist conspiracy and world Com- 
munist movement on which we Americans, however hard 
we work to become [Tr. 758] informed are uninformed. 

Q. In view of the danger that it imposes, it would be well 
to become informed in the area in which we are not 
informed; would it not? 

A. There have been—to put it the other way around: 
It would be a healthy thing, I think, for the country if 
courses in Marxism, Leninism and other related studies 
were required in every institution throughout the United 


States. 








Our majority weakness, as I see it as an individual, in 
our long-standing fight now with international Communism, 
is that far too many among us have no knowledge on the 
subject whatsoever; and that leads them too easily to 
believe things to be Communist in certain areas when 
nothing could be further from the truth. 

Q. But do I understand you to say that we don’t know 
the ramifications fully of the problem? 

A. I would only say, as one who is thought to have some 
knowledge on these matters, that I never feel content with 
the amount of knowledge I have about the Communist con- 
spiracy and world movement; which is to say, that it is 
constantly changing. 

In war, you have to know your enemy better than your- 
self. In peace, we are trying to do the same thing. And 
I speak only for myself, Mr. Hitz. I admit there is much 
more about the subject I seek to get than I have at my dis- 
posal right [Tr. 759] now. 

Q. You would not exclude Congress from the group that 
should become better informed on this problem that poses 
such a menace; would you? 

A. If it is not thought to be disrespectful, I would be 
among the first to encourage every member of the Congress 
to somehow, in his busy, difficult days, to find a little time 
with which to consider this subject about which a majority 
within the Congress, in my view, as individuals, would tell 
you, if you asked them, that they are far too uninformed 
for their own comfort. 

Q. Mr. Cain, we got off on a bit of a tangent. It could 
well have been my fault. I would like to come back to where 
I intended to ask a question. I think I did ask it. 

Do you dispute the fact that the orders and instructions 
and information that have to do with the furtherance of 
the purposes of the Communist movement, when delivered 
to adherents beyond membership, must come from a 
superior? That is obvious; is it not, sir? 

’ A. Iso agree. It has got to come from somebody. 

Q. It has got to come from somebody. 

A. Yes; that is right. 

Q. And it is the purpose, as well as the means of carry- 
ing on this movement, is it not, that the supporting adher- 
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ents beyond membership should be under some discipline of 
{[Tr. 760] those who are running the movement? That is 
necessarily true; is it not? 

A. If someone is not a member of the Communist Party, 
is willing to become an adherent of the party, it logically 
follows that the same amount of discipline, Communist 
discipline is accepted by that adherent as is willingly 
accepted by a member of the Party. 

Q. Yes, sir. We argee on that, too. 

Q. Now, Mr Cain, you have stated that the way to 
determine whether or not a writer is under discipline is 
to read the writings. 

A. That is my: 

Q. That is almost a summary of your testimony in this 
Court today on direct examination; is it not, sir? 

A. Your question, please? 

Q. Have you not stated—by way of summarizing your 
testimony—that the way to find out if a Communist writer 
—and I am using that in the sense that it would include 
a Communist Party member writer as well as an adherent 
writer—that a Communist writer’s discipline or lack of it 
should be determined by an examination of that writer’s 
works. Isn’t that the gist of what you have stated here? 

A. That couldn’t be less the gist of it. 

Q. Well—— 

A. The sentence, Mr. Hintz—— 

[Tr. 761] Q. The name is Hitz. 

A. Hitz. 

Q. Yes, sir. 

A. The sentence was, in the case of professional writers, 
their writings are the important thing, not their associa- 
tions. And if I understand you correctly, sir, you asked me 
a question that I said the way to determine whether a Com- 
munist writer was a Communist writer was to read his 
writings. 

Q. Yes. I understood that to be your answer. But that is 
not true; that is not your answer? 

A. I think I have just given you the direct and accurate 
and factual answer to your question. That in the case of 
professional writers—not Communist writers, not Fascist 














064 


writers, not bourgeois or proletariat writers, not Loyalists, 
not eggheads—in the case of professional writers, paren- 
thetically, those who write for a living, their writings are 
the important thing, not their associations. 


Q. Now, suppose a professional writer is believed to be 
an adherent to the Communist Party movement, how are 
you going to determine that fact? 

A. If it was a matter of real concern to me, and particu- 
larly because I happen to be in a position of high authority, 
representing an awful lot of other people, and assumedly 
concerned, partly by virtue of my official capacity, [Tr. 762] 
with the Communist movement, if I had a serious question 
about such a question as the one to which you have made 
reference, I think the first thing I would do would be to read 
what he wrote. 


Q. And would you take any other step after having done 
that? 

A. That would be in a good many cases—with particular 
reference, if it is not inappropriate, to the Defendant in this 
case—quite an undertaking. 

{ am of the opinion that after I got through really giving 
serious thought to what a particular professional writer 
had written over a rather extended period of time, I would 
know precisely what step, if in fact there was any next step 
necessary. 

On the basis of my knowledge of the man against what he 
has devoted his professional life to, namely, writing, I 
might, as one who thinks he is reasonably qualified in this 
field, conclude that though his associations might be nau- 
seous, disagreeable, unpopular, that his associations, in 
themselves, could no more be evidence of Communist dis- 
cipline than anything in the world, because the nature of the 
man’s mind, as he has translated that mind into the written 
word, would prove to any disinterested, objectively minded 
person that though the man might be unwise and foolish, 
and this, that and the other thing, the independence of his 
own mind would not [Tr. 763] permit him to take orders 
from the Communist Party functionaries or from anybody 
else. , 
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It is a big undertaking, and it is an undertaking that is 
very seldom indulged in. 

Q. Mr. Cain, I am sure you are aware of the so-called 
Aesopian theory, which is that persons in speech and writ- 
ings, who are members of the Communist Party, or follow- 
ers and adherents in the movement, frequently do not say 
what they mean, but they say things in such a way that it 
can be interpreted by those who are others like them in the 
opposite way. 

That is a familiar term in the business of investigating 
Communist activities; is that right, sir? 

A. It is a theory. 

Q. Do vou disagree with the theory, sir? 

A. I would only relate the theory, obviously—as I am so 
hold to say any other person should—to the individual vou 
are talking about. Because, as I have come here to try to 
say, every individual is different. 

We have a playwright in this room whose plays are avail- 

able running back over a period of twenty years. That is an 
entirely different situation than if you are examining a man 
who in the field of art—that is another medium, though he 
works with a pen—has been at it for two or three years. 
You have got to relate time and circumstances and situa- 
tions. 
[Tr. 764] Of course, I could not agree with any theory that 
generalizes, as your stated theory does, that people with 
one purpose write to subvert minds in an entirely different 
direction. It is possible; it has happened on occasions. But 
I know of plays written by some, thought in some circles, 
to be under Communist discipline or Communist control of 
one kind or another; so they write a play, as related to your 
theory; it is shown in Moscow, and driven out of town. 

Now, I would see very little purpose to be achieved in a 
Communist, to use your theory, writing a play that his own 
people would criticize and abuse to make it more popular 
throughout the rest of the world. 

Q. Mr. Cain, I have no theory that I have advanced. I 
was merely asking you a question to get your theory. Mine 
is not important. I was trying to get yours, sir. 

A. I have tried as best I could to tell you it is a theory 
on which wise men should not rely. 
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Q. Now, Mr. Cain, you are not assuming, when you state 
that it would be of no value to the purposes of the Com- 
mittee to obtain the identity of the individuals with whom 
Mr. Miller stated that he met, they being Communist Party 
writers, that if they were called, after being identified, to 
give this Committee some further information, that they 
would refuse to give information? 


Mr. Rauh: Objection. Just a minute, Senator. I know 
(Tr. 765] you want to answer it. But what Mr. Hitz is now 
doing’ is opening up our right to ask the questions which 
Mr. Hitz objected to and the Court sustained the objection. 

He is now asking questions about this exact ultimate case, 
the very questions I was denied the right to put to this wit- 
ness—, namely—it is almost the same question that I tried 
to put to this witness—would it have done the Committee 
any good to have had these names. 

Now Mr. Hitz is asserting the right to ask, would it have 
done any good to have these names so they might have been 
called. He is asking the very ultimate question that I have 
been denied the same right to ask on direct examination. 
We object. 

Mr. Hitz: It is my understanding that the second question 
asked by Mr. Rauh, and to which we did not object, was 
whether or not the testimony of —— 

The Court: The question was, whether, in the witness’ 
opinion, the testimony of those whose names were men- 
tioned would shed any light on the question as to whether 
the Defendant came under Communist domination. 

Is that it? 

Mr. Hitz: That is the question. 

The Court: That is the Court’s recollection of it. 

Mr. Hitz: Which was answered and stands in the record. 

The Court: Now the counsel for the Government is asking 
(Tr. 766] the witness whether, in answering that question, 
the witness made the assumption which is contained in the 
question of Government’s counsel. 

Mr. Rauh: If Your Honor please, our question was based 
on Communist discipline. Mr. Hitz’s question was not based 
on Communist discipline. There is nothing in there about 
Communist discipline. 
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The witness has already testified many times that as far 
as a professional writer is concerned who was there would 
not show Communist discipline; and Mr. Hitz didn’t ask 
his question in terms of Communist discipline. 

The Court: The Court understood that counsel for the 
Government was asking a question designed to elicit from 
the witness his answer as to whether, in answering the sec- 
ond question, which has been outlined, the witness was 
making certain assumptions. 

The second question to which the Court refers is the 
question as to whether in the witness’ opinion the testimony 
as to the identity of the individuals involved in the ques- 
tions forming the basis of the indictment would shed any 
light upon the question as to whether the Defendant came 
under Communist domination. 

It seems to the Court that it is a proper question, since 
it is a test of the credibility of the witness, or at least a test 
as to what the witness had in mind and took into account 
[Tr. 767] in answering the question which was propounded 
by counsel for the Defendant. 

The Court will inquire of counsel for the Government if 
that is the purpose of the question? 

Mr. Hitz: That is precisely the purpose, Your Honor. 

The Court: The objection will be overruled. 


By Mr. Hitz: 


Q. Do you have in mind the question? 
A. Mr. Hitz, might we have the question, please? 


(Whereupon the pending question was read by the re- 
porter. ) 


Mr. Rauh: We make the further objection that that ques- 
tion does not properly reflect the testimony of the witness. 
There was no testimony that it would not have been of value. 
The testimony was that it would not have dealt with discip- 
line. 

It is based on a misstatement of the witness’ testimony; 
and we object again. 

The Court: Well, the portion of the question, in the 
Court’s opinion, which relates to or refers to the possibility 
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that these witnesses, if called, would not give testimony, 
seems to the Court to be outside of the limits of the question 
which was propounded by counsel for the defense, as the 
Court has outlined that question; the question being, as the 
Court recalls it, whether, in the witness’ opinion, the ques- 
tions which were asked were designed to shed light upon 
the subject [Tr. 768] matter of the inquiry; that is to say, 
upon the question as to whether the Defendant would be 
under Communist discipline. 

Mr. Hitz: I can, and I would like to frame that question 
in a way that will meet Mr. Rauh’s objection, if Your Honor 
would permit me. 

The Court: You may do so. 


By Mr. Hitz: 


Q. Mr. Cain, without repeating it, but having in mind the 
answer that you gave to Mr. Rauh’s question, which has 
just been under discussion here, which question you an- 
swered, to the effect that in your opinion as an expert it 
would shed no light upon the inquiry of the Committee as 
to whether or not Mr. Miller was under Communist Party 
discipline, were you not taking into consideration and as- 
suming the proposition that if he had identified those per- 
sons, that they would not have given testimony to the Com- 
mittee but would have refused to give it? 

A. Such a consideration had no place in my thinking 
which developed the answer. 

Q. I see. 

A. None. Namely, that bringing them or identifying them 
could not in any fashion, when related to a man’s many 
years of written history, which in itself has the answer. The 
mere coming of such persons—and, parenthetically, if I may 
say so, as I read the testimony before the Committee with 
[Tr. 769] real interest, at no time did Mr. Arens or anyone 
else suggest that they would bring such persons if they were 
identified to the hearing. But the man’s life, in his writings, 
in this particular instance, in my opinion, makes meaning- 
less any effort to determine Communist discipline from 
those in attendance at those meetings in 1947 as related to 
Mr. Miller, the Defendant. 
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Mr. Hitz: I think you have explained your answer; and 
I am satisfied to rest my examination upon your answer to 
it as explained. 

Mr. Rauh: No questions. 

The Court: The Court will be in recess at this time. 

Mr. Rauh: May the witness be excused, Your Honor? 

The Court: Any further purpose for keeping the witness 
on the part of the Government? 

Mr. Hitz: Not on my part. 

The Court: The witness may be excused. 


(Witness excused.) 


(Whereupon a short recess was taken.) 


[Tr. 770] The Court: Counsel may proceed. 

Mr. Rauh: If your Honor please, I have just a couple 
of very brief matters here before we will rest. As to the 
first one, may I ask the Court for permission to reopen 
the question of the minutes of June 13th? May I ask 
leave to be heard in support of that request for just one 
moment? 

The Court: You may. 

Mr. Rauh: Thank you, your Honor. 

Since the witness, Arens, testified two things seem clear 
to us. In the first place, there is further evidence that 
those minutes should be provided in his own testimony. 
The testimony of the witness was that that meeting was 
somewhere between one and two hours. First he said 
that it was slightly or it was something under two hours 
and then he corrected himself and said it was one or two 
hours. 

Now, the defendant’s exhibits which were put into evi- 
dence last Tuesday show that the meeting in executive 
session was called for 9:30. The actual hearing on that 
day, according to the Government’s Exhibit No. 12, Part 3 
of the hearings, shows that the formal open hearing opened 
at ten o’clock. 

In other words, what the witness, Arens, testified to 
was that they had had three contempt citations voted and 
a thorough-going discussion of the passport inquiry in a 
meeting that could not possibly have lasted for longer than 
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{Tr. 771] thirty minutes and in all probability when it took 
time to get started and to get to the open-hearing room, 
it lasted for substantially less. 

Now, in addition to that, we call your attention to this, 
which I didn’t have present at the time we urged we be 
allowed these minutes because of the issue of credibility, 
and it seems I didn’t have Wigmore present. I wish I had 
because I would have quoted it at that time. 

Section 762 of Volume 3, Page 108, reads as follows: 


‘‘Writing must be Shown to the Opponent, on De- 
mand, for Inspection and Cross-Examination; Memo- 
randa used before Trial. On a general principle 
that has in view the risk of imposition and false aids, 
against which the opponent is entitled to the means 
of protection, the writing must be shown to him on 
request. Furthermore, as by this opportunity of 
inspection the opponent is guarded against imposition 
clearly apparent, so by cross-examination based on 
the paper he may further detect circumstances not 
appearing on the surface, and may expose all that 
detracts from the weight of testimony:”’ 


So, if your Honor please, we would like to request again 
those minutes be made available. 
[Tr. 772] Mr. Hitz: We object as we did before. Mr. 
Wigmore is not stating the majority rule when he states 
what he stated there. The Supreme Court is to the con- 
trary. We follow that we hope. 

The Court: The Court will adhere to its former ruling. 

Mr. Rauh: Would the Clerk kindly mark as Defendant’s 
Exhibits 24, 25, and 26, for identification, three documents 
entitled ‘‘Investigation of Communist Activities—New 
York Hearing—New York Area’’, sub-heading ‘‘Entertain- 
ment’’, which constitutes Parts 6, 7, and 8 of the hearings 
before the Committee on Un-American Activities, House of 
Representatives, 84th Congress, First Session, constitut- 
ing the hearings on entertainment August 15th, 16th, 17th 
and, 18th, and October 14th, 1955. 

Tho Court: The dates again? 

Mr. Rauh: Excuse me, sir. August 15th, 16th, 17th, 18th, 
and October 14th. 
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(Thereupon the aforementioned documents were marked 
by the Deputy Clerk as Defendant’s Exhibits Nos. 24, 25, 
and 26 for identification, respectively.) 


The Deputy Clerk: Defendant’s Exhibits Nos. 24, 25, 
and 26. 

The Court: Defendant’s Exhibits 24, 25, and 26, are 
received in evidence. The Court will withhold its ruling 
[Tr. 773] if counsel for the Government wishes to inspect 
the exhibits before the Court rules. 

Mr. Hitz: Perhaps I can inspect it sufficiently in a mo- 
ment or two. 

The Court: Very well. 

Mr. Hitz: We object as irrelevant and immaterial. 

The Court: The objection is overruled. Defendant’s 
Exhibits 24, 25, and 26 are received in evidence. 


(Thereupon the documents heretofore marked as De- 
fendant’s Exhibits Nos. 24, 25, and 26, for identification, 
respectively, were received in evidence.) 


Mr. Rauh: We would like to read, if your Honor please, 


just the opening statement of these hearings that were 
opened on Monday, August 15, 1955, in New York City, 
and I would like to read—-I am sorry but I don’t have 
a copy—we would like to read Chairman Walter’s opening 
statement. 


‘‘Chairman Walter.. The committee will come to 
order. 

‘‘Let the record show that I, Francis Walter, of 
Pennsylvania, chairman of. the Committee on Un- 
American Activities, House of Representatives, Wash- 
ington, D. C., pursuant to the provisions of law, have 
duly appointed a subcommittee for the purpose of 
conducting this hearing, composed of [Tr. 774] Repre- 
sentative Edwin E. Willis, of Louisiana, on my right, 
and Gordon H. Scherer, of Ohio, on my left, and my- 
self as subcommittee chairman. The full membership 
of the subcommittee is present. | 

‘‘The Congress of the United States has imposed 
upon this committee the duty of investigating the 
extent, character, and objects of un-American propa- 
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ganda activities in the United States, the diffusion 
within the United States of subversive and un- 
American propaganda, that is instigated from foreign 
countries of or a domestic origin and attacks the 
principle of the form of government as guaranteed 
by our Constitution, and all other questions in rela- 
tion thereto that would aid Congress in the perform- 
ance of its responsibility. 

‘“In that connection I would like to state that the 
investigations here conducted are not being conducted 
because this subcommittee has any desire to do this 
work, but are being conducted in pursuance to the 
provisions of a law which was enacted overwhelmingly, 
and for the work of the committee the appropriation 
of which was approved at this session of the Congress 
[Tr. 775] unanimously. 

‘‘Those of you, or those of our citizenry who feel 
that they have cause to complain about the work of 
this committee, ought to be aware of the fact that 
their own Congressman did not oppose the appropria- 
tion for this committee. 

‘‘This committee has devoted the greater part of 
its effort in the past few years to the investigation of 
communism. Prior to that time the committee investi- 
geated communism, naziism, and fascism. The com- 
mittee has endeavored to keep Congress informed of 
‘the Communist conspiracy within this country. 

‘‘TIn the performance of this huge task, the commit- 
tee in its reports to Congress, has made 48 recom- 
mendations for legislation by the Congress, or the 
strengthening of existing legislation designed to aid 
the fight against this Communist conspiracy. 

‘*All but four of these recommendations have been 
enacted into law in one form or another by the Con- 
gress of the United States. 

‘‘In performing the statutory duty imposed upon 
this committee as outlined above, investigation of Com- 
munist activities within the field [Tr. 176) of enter- 
tainment, following an earlier interrogation of per- 
sons known as the Hollywood Ten, was begun in 1951. 
During the course of numerous hearings conducted 





in Los Angeles between 1951 and 1955, it was learned 
that many individuals alleged to have knowledge of 
Communist Party activities within this field came to 
Hollywood from the city of New York, and in instances 
returned from Hollywood to the city of New York. 

‘*A conclusion was reached by the committee sev- 
eral years ago, or several years before I became 
its chairman, that the hearings begun in the general 
field of entertainment should be extended to the New 
York area. 

“‘Quite a few witnesses from this area have been 
heard by the committee in Washington since 1951. A 
large part of the committee’s New York hearings 
conducted in May of 1953 dealt with activities in the 
entertainment field. At the original meeting of the 
committee in January of 1955, further preliminary 
investigative work was agreed upon, and on June 8, 
1955, the committee took the following action: 


‘The clerk was directed to proceed with [Tr. 777] 
the investigation of Communist infiltration in the field 
of entertainment in New York, a preliminary investi- 
gation having been authorized earlier. 

‘‘In opening these hearings, I should like to state 
for the record that the committee is concerned with 
only one problem. That problem is the extent to 
which the Communist Party is active in the enter- 
tainment media. This hearing is not an investigation 
of the field of entertainment nor of any of the great 
trade unions which represent actors, actresses, and 
writers, and allied workers in radio, television, or the 
legitimate theater. 

‘‘During these hearings, witnesses will appear be- 
fore the committee who will, I assume, criticize the 
committee as they have previously criticized the com- 
mittee in the public press. They will accuse the com- 
mittee of being a tool of this organization or that 
organization, or being an instrument of fear to be 
raised over the heads of the television and radio work- 
ers or the Broadway producers. The committee is 
interested in one thing and one thing alone. That is 
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to ascertain, and identify individuals [Tr. 778] who 
are or were members of the Communist Party and 
who are using or did use their influence to promote 
the objectives of the Communist Party within the 
entertainment field, and to inquire as to the character, 
‘extent, and objectives of such Communist Party ac- 
tivities. 

‘‘It has been fully established in testimony before 
congressional committees, and before the courts of 
our land that the Communist Party of the United 
States is part of an international conspiracy which 
is being used as a tool or a weapon by a foreign 
power to promote its own foreign policy, and which 
has for its objectives the overthrow of the governments 
of all non-Communist countries, resorting to the use 
of force and violence if necessary. 

‘*The Communist Party cannot live in this country 
except by the promulgation and diffusion of subver- 
sive and un-American propaganda and in the view 
of this committee, and of the Congress, every person 
‘who remains a member of it is contributing to the 
ultimate accomplishment of its. purposes. Communism 
and Communist activities cannot be investigated in 
a vacuum. It is necessary that witnesses be called 
and interrogated [Tr. 779] regarding their knowledge 
of such activities. 

‘‘Tt is the standing rule of this committee that any 
person named in the course of a committee hearing 
as a member of the Communist Party be given an 
early opportunity to appear before this committee, 
if he so desires, for the purpose of denying or explain- 
ing any testimony affecting him. 

‘‘Should such an occasion arise, the individual con- 
cerned should communicate with a member of the 
staff or with me. 

‘‘Those of you present in this hearing room are 
reminded that you are the guests of the committee. 
A disturbance of any kind, or audible comment dur- 
ing the course of testimony, whether favorable or un- 
favorable to any witness or the committee will not 
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be tolerated. For infractions of this rule, the offender 
will be immediately asked to leave the room. 

‘‘May I make it clear that the fact that a lawyer 
appears before the committee as counsel for a witness 
should not be taken as any disparagement of counsel 
for so doing. We invite counsel to be present. How- 
ever, for the benefit of counsel who have not hereto- 
fore appeared before [Tr. 780] this committee, may 
I state a positive limitation on the privilege that legal 
counsel has before this committee? Counsel is not 
permitted to address the committee or to argue ques- 
tions of law or fact with the committee. Counsel is 
permitted to be present for the purpose of advising 
his client of his constitutional rights, which of course 
the counsel will understand”’ 


[Tr. 781] The Court: Well, the Court hasn’t interrupted, 
but—— 

Mr. Rauh: I was on the last sentence but I will stop if 
your Honor wishes. 

The Court: —the Court will inquire as to the relevance 
of that evidence. The Court was of the opinion that in 
allowing this evidence to be introduced that some effort 
would be made on the part of counsel to establish rele- 
-vance to the issue, which we must never forget as one issue 
in this case, the ultimate issue, the question of the pertinency 
of the two questions asked of the witness at the hearing 
which were refused of answer. 

Mr. Rauh: We are not offering this on the issue of per- 
tinency. We are offering this on the issue of legislative 
purpose, if your Honor please. The relevance of this tes- 
timony—I had almost reached the end but I will be happy 
to stop, if your Honor please, —is that an entertainment. 
hearing was held. 

That is exactly the field in which the defendant works. 
He has worked in the entertainment field in New York for, 
it comes now, close to twenty years. A hearing was held 
where he would have been called had there been some rea- 
son for calling him, and there is, if your Honor pleases, in 
the index a clear ae that the defendant was not 
called. 
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We have put it in the record, and I state for your [Tr. 
782} Honor’s convenience so I won’t have to read the docu- 
ment, that Mr. Miller’s name nowhere appears in any of 
these documents That is Item 1 for which we offer it. 

Item 2 for which we offer it—— 

The Court: Well, the Court would suggest that it would 
be a saving of the record if counsel would confer on the 
question as to the purpose of the offering of certain evi- 
dence and a determination made by counsel as to whether 
an agreement can be made or a stipulation entered into. 

The Court assumes, if the facts are as outlined and the 
Court has no reason to doubt, of course, that the facts are 
not, that the exhibit shows that the defendant was not called 
as a witness. 

T assume that the Government would concede that. There 
is no question about that, is there? 

Mr. Hitz: Yes, we will concede that. 

The Court: Then 

Mr. Rauh: Also if we may have the concession that at 
no time in this entire hearing was the name of Mr. Miller 
mentioned. That is the further purpose for this—not only 
that Mr. Miller wasn’t called but his name was never men- 
tioned at any time during this hearing. 

Mr. Hitz: Well, I don’t know. I assume you checked it 
earefully. 

Mr. Rauh: Well, Mr. Wyle has read through it and [Tr. 
783] that was his statement to me of it on his representa- 
tion. 

The Court: But the Court understands counsel to state 
that the purpose in offering the exhibits, as to the hear- 
ings held by the Subcommittee in New York in August and 
in October in relation to the theatre, is that they do not 
contain any testimony by the defendant and that the de- 
fendant does not appear to have been called as a witness. 

Is that it? 

Mr. Rauh: That is one half of it. That is one third of 
it, if your Honor please. The second part is that his name 
was never mentioned by any witness nor was any question 
put to any other witness about him, and the third reason for 
offering this was in the opening statement,—and I felt I 
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should read the whole opening statement but I will be glad 
to have it stricken from the record if your Honor so feels— 
I was trying to call attention to the fact that there was this 
hearing; what the purpose of the hearing was, as a basis 
for the fact that Mr. Miller was not involved in it; 

And, secondly,—and I thought I had tried to emphasize 
this but I didn’t want to stop to comment—that this Com- 
mittee or this Subcommittee complied with Rule 1 of the 
Rules of the Committee because you have a statement from 
the minutes of the Committee of June 8, 1955, about a hear- 
ing that is to take place in August, doing exactly what the 
[Tr. 784] Committee rules require and thereby rebutting 
Mr. Arens’ testimony that the practice is not to do what 
the rule says. 

Those are the three purposes, if your Honor please, and 
if that could be stipulated I had just as leave not clutter 
up the record. It was for the purpose—— 

The Court: You may complete your reading of the state- 
ment of the Chairman if you have not done so. 

Mr. Rauh: Well, I was just within a few words from it, 
sir. 


‘¢Counsel is permitted to be present for the purpose 
of advising his client of his constitutional rights, which 
of course the counsel will understand does not include 
prompting the witness, or suggesting testimony as to 
factual matters. 

‘‘Have you a witness, Mr. Tavenner?’’ 


And that was the full opening statement. Those were 
the three purposes. 

The Court: Very well. Now, what was your third pur- 
pose? You have stated two purposes, the Court under- 
stands. 

Mr. Rauh: There are two but the first had two parts, 
namely, that Mr. Miller wasn’t called; that his name was 
not mentioned by the Committee in any question or by any 
witness in testimony; that is the two purposes as to the 
first point. 

{[Tr.785] And the other purpose was to show that the 
practices of the Committee was not as Mr. Arens had indi- 
cated. 
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Now, the defense rests, your Honor. : 

Mr. Hitz: We have no rebuttal. I am not sure that I 
understand the status of the last bit of evidence offered. 
Mr. 

The Court: Well, if the purpose of offering the three docu- 
ments is as stated by counsel, first that the documents show 
that the defendant was not called; secondly, that the docu- 
ments show that the defendant’s name was not mentioned 
in the hearings; and third, that the documents show that 
the Subcommittee complied with Rule 1 of the Committee, 
then it would seem that it might be possible to reduce the 
record, which would be quite substantially added to by these 
three instruments, if those statements of counsel could 
be stipulated to be statements of fact. 

Mr. Rauh: We would be happy to withdraw the exhibits 
on any such stipulation, if your Honor please. 

Mr. Hitz: Well, I am wholly uninformed on that last 
matter of expressed compliance with Rule 1. I would have 
to examine what Mr. Rauh says proves that before I can 
stipulate, of course. 

We could leave the matter and we could stipulate later 
if we are able to otherwise. 

The Court: Well, the ruling will stand that the [Tr. 786] 
exhibits will be received and if there can be any reduction 
of the record by agreement of counsel that may be done 
later. 

Do counsel desire to present argument in this case? 

Mr. Hitz: I think the status of the case would be that if 
Mr. Raub eares to argue a motion for an acquittal. that 
that would be in order as a technical proposition. How- 
ever, it would seem that the issues there would be the same 
as the issues on the merits of the case. 

I would like to suggest that the case be concluded by an 
argument and summation by the Government followed by 
one by the counsel for Mr. Miller, and that embodied in 
that would be his motion for an acquittal. 

Mr. Rauh: The defense has no objection to that whatever, 
if your Honor please. We have one suggestion and it is 
only a suggestion. It is something that is very important 
to us though, and not something of which we have a right, 
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but it is something that we think will fein both the Court 
and counsel: 

We have a seven hundred page record here, if your Foner 

please. We have about forty exhibits. We would like to 
write a brief. We would like to write a brief analyzing 
the evidence and present it to you with the thought and care 
that we think the case of one of America’s foremost writers 
and involving the powers of a congressional committee war- 
rants. 
{Tr. 787] These are very serious problems of public policy 
and of private right. They involve something very deep 
to the hearts of a lot of people. We would feel that.we 
would best carry out our obligations to the Court and to 
our client by presenting a brief to your Honor. 

Now, if we are going to be. allowed to do that, it might 
be easier for your Honor, as some courts indicate, to hear 
the argument after a short examination of the briefs. And 
if we are to be permitted, as we strongly hope and urge, 
to have the opportunity for a brief, why, then your Honor 
could either have the argument now and then the briefs 
or the argument later. 

I would suggest the argument later. I am prepared to 
argue. That is not my point. I am prepared to argue the 
case today or any time your Honor sets argument. I am 
only saying that if your Honor grants our request, which 
we make humbly but very seriously and urgently, that we 
be allowed to write a brief, that then it would be up to 
your Honor whether you would like to hear the argument 
before or after the brief. 

The Court: What is counsel for the Government’s posi- 
tion? 

Mr. Hitz: I think we should conclude this case. It has 
lasted much too long now. I am prepared to argue my 
case beginning now and I may conclude it by 12:30. I think 
Mr. Rauh should follow and we would invite the ruling of 
the [Tr. 788] Court at that time. _ ae 

Your Honor, of course, is aware that the principal issue 
here has been the subject matter of a very extended memo- 
randum handed to the Court. It was over fifty pages long. 
In addition to that, that is apparently the final draft of a 
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number of legal memoranda addressed to the very same 
subject. There was one presented to the members of. the 
Committee. It was read into the Congressional Record 
before Mr. Miller was ever even cited and for the many 
months since that time, the defendant’s attorneys have had 
an opportunity to put into their final form whatever legal 
arguments they have. 

And I assume that that brief at the beginning of this case 
was that. 

Mr. Rauh: On the contrary, if your Honor please, I 
would just like to correct two statements by Mr. Hitz. In 
the first place, the brief filed before the House Un-American 
Activities Committee had nothing whatever to do with this 
issue. 

You don’t argue pertinency to somebody who has al- 
ready decided the question. We argued there a wholly 
different subject, as Mr. Hitz really well knows. We did not 
argue anything that is in this case. 

Secondly, if your Honor please, there are from our motion 
for acquittal fifteen issues. I promised your Honor I 
wasn’t going to argue the ones that had been settled by the 
[Tr. 789] Court of Appeals under similar conditions, but 
there are many of them that have not been settled by the 
Court of Appeals at all or particularly and finally to sug- 
gest that we should have given you before the trial the 
brief dealing with the evidence at the trial seems to me 
slightly ludicrous. 

We have seven hundred pages of evidence to analyze, 
including about forty exhibits. We thought it would ‘be 
helpful to your Honor to see this evidence presented in 
careful briefs. If Mr. Hitz doesn’t care to file a brief, that, 
of course, is his right not to file one. It is his privilege. But 
we don’t feel that that should stop us. If we think we can 
be of service to the Court in presenting our case in a brief, 
IT can assure you that if you said you would like it Monday, 
it would be Monday. If you said you would like it Tuesday, 
it would be Tuesday. 


Whatever length of time your Honor will give us we 
will be deligent and faithful in presenting it to your Honor. 
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The Court:-The case has been briefed in many of its 

legal aspects. If counsel desires to submit a brief with 
respect to any additional aspects that he may feel have been 
developed, as a result of the testimony or any phases of 
those legal aspects upon which the testimony has a bear- 
ing, the Court would not curtail counsel in his request for 
his right to file that brief. 
[Tr. 790] The Court, however, feels that the case should 
be argued today and not be postponed because the case 
has just concluded. It has been an extraordinarily long 
case for cases of this type for a variety of reasons, with 
respect to the Court’s permission to admit evidence or the. 
granting of leave of counsel to submit evidence, and that 
has been a contributing factor to the length of the trial. 

But the situation is probably more clearly in the Court’s 
mind at this time, in view of the fact that the testimony - 
has just been concluded, than it would be at’a later time 
after a brief had been filed. 

The Court will not deprive counsel of filing a brief but 
will not continue or postpone the argument in this case and 
it will be argued today. 

Mr. Rauh: : That i is entirely satisfactory to us, your Honor. 

The Court: The time of the filing of briefs is a question; 
it seems to the Court that this has been followed throughout 
by counsel for the defendant and that no great extension 
of time should be given for the filing of a brief. This 3 is 
Thursday. 

The Court realizes there is an intervening: aed of time 
that will take in the weekend but that will be time during 
which counsel for the defendant can address himself to the 
brief. 

[Tr. 791] What period of time is suggested by counsel? 
You have mentioned Monday or Tuesday. That would cer- 
tainly be agreeable to the Court. 

Mr. Rauh: Well, if we could have one week from today, 
sir, we would consider it a great privilege. If your Honor 
feels that we should not take that long: 

The Court: What is the Government’s position with re- 
spect to that? 

Mr. Hitz: I think Monday evening would give him ample 
time, your Honor. 








Mr. Rauh: I must say that is alittle ungenerous to a man 
who has been working as hard as I have, but if that is the. 
ruling of the Court it will be complied with. I consider it 
ungenerous of counsel, however,—— 

Mr. Hitz: I have got the Government’s memorandum in 
four pages and I don’t think Mr. Rauh’s need be an awfully 
lot longer than that in view of his earlier—— 

The Court: The Court will state that the brief which has 
been filed and which the Court has had advantage of was 
quite extensive and quite comprehensive, and the Court 
would feel that there would be no necessity to go over any 
ground that has been gone over and briefed, because the 
Court has made use of it and would not need any repetition 
of the material contained in that brief. 

Counsel suggested Monday or Tuesday. The Court will 
{Tr. 792] take the latter date, and call upon counsel to 
prepare his brief and file it by Tuesday,——_ 

Mr. Rauh: Thank you, your Honor. 

The Court: — of next week. The same will Ss aues to the 
Government. 

Mr. Hitz: I beg your pardon? 

The Court: The same will apply to the Government. 

Mr. Hitz: Yes, your Honor. 

The Court: Briefs will be filed by next Tuesday. If they 
are not filed the Court will feel that it is free to proceed with 
the material that it has without reference to the brief. 

Mr. Rauh: Thank you, your Honor. 

The Court: It is now so close to adjournment time that 
the arguments will be continued until 1:45, and the Court 
will state that counsel for the Government stated that he 
would finish his argument in fifteen minutes. _ 

Mr. Hitz: That was before lunch. After lunch I may 
have a little more to say, your Honor. 

The Court: Well, the Court would feel that three quarters 
of an hour on each side would be ample to argue this case in 
view of the issues. We will allow counsel on either side 

forty-five minutes. 

Mr. Rath: I will have to, sir, register my protest at that, 
if your Honor please. It seems to me that a case— 
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[Tr. 793] The Court: Well, the Court will extend ‘that to 
an hour. Counsel will be given one hour. ‘The Court has in 
mind the rules of the Circuit Court of Appeals. 

Each side will be granted one hour, to use so much of it 
as they see fit to use, and the arguments will take place this 
afternoon beginning at 1:45. 

The court will be in recess. 


(Thereupon at 12:25 o clock p.m. recess was had until 
1:45 o’clock p.m. this date.) 


[Tr. 794] ArFrEerNoon SEssIon 
(Whereupon the hearing reconvened at 1:45 p.m.) 


Mr. Rauh: If Your Honor please, there is one piece 
matter before the argument. 

The Court: Very well. 

Mr. Rauh: Rule 23 (c) of the Federal Rules of Criminal 
Procedure provides as follows: 


‘In a case tried without a jury, the Court shall make 
a general finding and shall, in addition, on request, find 
the facts specially.’’ 


It is not clear from the rule, nor from any annotations 
that we were able to find, when this request for special 
findings should be made. 

Furthermore, it is not clear whether it should be made 
orally or in writing, although one of the textbooks—I be- 
lieve Judge Holtzoff’s—suggested it should be made in 
writing. 

At any rate to protect the Defendant and to be certain 
that we have done it in time and have done it in proper 
form, we have a motion in official motion form which we 
would like to hand up to the Court at this time, with our 
request for special findings. 

May it be filed, if Your Honor please. 

And the record should show that a-copy has just been 
made [Tr. 795] available to the prosecution. 

The Court: Has counsel for the Gerermpent had an 
opportunity to examine this? 

Mr. Hitz: No, Your Honor; I have not. 
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I won’t be able to make my position known without 
examining the Rule again, and some of the authorities, Your 
Honor. 

The Court: You are making no objection to the filing of 
the request? 

Mr. Hitz: Not to the filing. I may object to any action to 
be taken on it. 

The Court: Yes. Very well. 

Mr. Hitz: May I proceed? 

The Court: You may. 


OPENING ARGUMENT By COUNSEL FOR THE GOVERNMENT 


Mr. Hitz: Your Honor, I think it well to make clear that 
the Government realizes, as does the Court—and the Court 
has mentioned it a number of times—that whether or not 
Mr. Miller was a member of the Communist Party when he 
appeared before the Committee, whether or not he ever had 
been, whether or not he was under Communist discipline 
then or at any other time is not in issue at this trial. 

It was a matter that was of legitimate concern to the 
Committee, because he might well be one more Communist 
or one more supporter or one more person under discipline. 

The cases hold that the nature and the extent of the [Tr. 
796] Communist movement is a matter of concern to this 
Committee, and that this Committee may make inquiries 
directed to ascertain those matters. | 

But when the case came on for trial, the only issue with 
respect to Mr. Miller’s past activities is whether or not 
questions directed to him, here two in number, which he 
refused to answer, were reasonably intended and likely to 
elicit information that was within the scope of the Com- 
mittee’s powers. 

We are now, in other words, looking at the fact as to 
whether the Committee had a right under the circumstances 
to ask the question regardless of what the reply would be. 

We have not attempted in any way to prove here that Mr. 
Miller was or was not a Communist Party member at any 
time or under discipline. But the Committee had ample 
reason to think so, and, therefore, their questions were 
pertinent to their powers, and were ones which Mr. Miller 
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was, under the rulings of this Circuit and other Circuits, 
compelled to answer because he gave no reason to justify 
his refusal. 

So much to bring the case down to the issues here. 3 

As I understand, of the issues that are presented for 
you to decide, the only one that seems to be contested is 
the one with respect to the pertinency of these particular 
questions. 

The other issues upon which the Court must find guilt 
‘[Tr. 797] beyond a reasonable doubt are, of course, whether 
or not the hearing took place in the District of Columbia; 
whether or not the Committee asked these questions; 
whether a responsive answer was given; whether there was 
legal justification for the refusal; and then importantly to 
this case, as the defense has tried it, to determine whether 
or not the questions were pertinent to the matter properly 
under inquiry by this Committee, and properly delegated 
to the Committee by the Congress. 

I do not believe that the Court feels that there is any 
substantial question that has been brought into the case, 
except the matter of pertinency, that needs decision. 

I think that Mr. Rauh has, in effect, conceded these other 
matters; although he has attempted to bring into the case 
another element, which is lack of legislative purpose in fact. 

By that he means to say that even though the Com- 
mittee might have had power to ask these questions in 
making this inquiry, that they were, as a matter of fact, 
acting without legislative purpose in their own minds, be- 
cause they had an idea of sharing the publicity that Mr. 
Miller was at that time sharing, by his own act, I may say, 
of announcing the situation that he was about to get into 
at one of the recesses, I believe, of the hearing. 

Mr. Rauh is indicating that the Committee, for that and 
[Tr. 798] other reasons, in fact, had no legislative purpose; 
and, necessarily, that the Court can inquire into whether or 
not a committee, otherwise acting within the scope of its 
authority, can be scrutinized, its motives scrutinized, its 
actions scrutinized to see whether they, in fact, subjectively 
did have a legislative or some-other purpose. 
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The cases seem to be without division on the proposition 
that if a matter of inquiry has been delegated to a commit- 
tee by the resolution, and if it is a matter that is properly 
before Congress, in which it can legislate, that whether or 
not a particular committee sitting, having those powers, 
did, in fact, have a legislative purpose is not oven to the 
courts, and the legislative purpose will be presumed. 

So I think that element that Mr. Rauh seeks to bring into 
the case is not one proper for the consideration of the 
Courts; and that we get back to the other point that he 
raises, and that is lack of pertinency. 

The House Committee on Un-American Activities can re- 
quire testimony concerning Communist activities wherever 
they occur in order to determine the extent and the nature 
of the danger. Because of the character of the Communist 
movement as an international conspiracy, international 
travel by Communist Party members, agents and adherents 
is a prerequisite for the carrying on of activities to further 
the purposes of the Communist movement. 

[Tr. 799] Now, I have quoted there from the Internal 
Security Act, Section 2, Part (8). 

It is one of the exhibits which the Government has offered 
here; and it was offered for a matter of convenience to 
the Court. 

I don’t seem to see it on my list of exhibits. Yes, I do. 
It is Exhibit No. 3. I offered a Government print of that. 

Your Honor will recall that I read it towards the close 
of the Government’s case. I read Section 2, which is the 
part described as, ‘‘ Necessity for Legislation.”’ 

It recites the conspiratorial nature and the international 
character of the Communist movement, its source of power, 
and its purposes, and its program; and then finally, in 
Part (8), which is found on Page 2 of this print, it states 
that: 


‘‘Due to the nature and scope of the world Com- 
munist movement, with the existence of affiliated con- 
'stituent elements working toward common objectives 
in various countries of the world, travel of Communist 
members, representatives and agents from country to _ 
country facilitates. communication and is a prerequisite 





587 


for the carrying on of activities to further the purposes 
of the Communist movement.”’ 


[Tr.800] Thatisa legislative finding which Your nee 
of course, is well aware is binding upon the courts. 

That finding, that international travel by members, repre- 
sentatives and agents is a prerequisite is binding upon this 
Court under the decision of Galvim v. Press, one of a line 
of cases. 

The Court: What is the citation? 

Mr. Hitz: 347 U. S. 522, at Page 529, a decision of the 
Supreme Court in 1954. 

I say, this is one of a line of cases on this subject that 
legislative findings of fact are binding upon the courts; and 
it so happens that that case—and that is the reason I cite 
it—so holds for this particular statute, as to these very 
findings of fact. 

It is not only helpful for the Court; it is binding upon 
the Court. 

Because of the conspiratorial nature of the Communist 
movement, members of the Communist Party are presump- 
tively likely sources of information—— 

The Court: Are you reading now? 

Mr. Hitz: I am reading from a memorandum of mine. 
No, no; this is not the law. 

Because of the nature of the movement, and Becease of 
that finding of fact, members of the Communist Party must 
necessarily and presumptively be likely sources of informa- 
tion [Tr. 801] on the use of passports which would be the 
means of travel by citizens of this country in the object of 
furthering the objectives of the Communist movement. 

That being so, to identify members of the Communist 
Party would be an initial step in obtaining the information. 
Information as to the identity of other Communist Party 
members, or those under discipline or adherents to the 
cause, could be compelled by this Committee from any 
witness having knowledge of the identity of members of 
the Party. 

That has been expressly so held in the Watkins case, 
and in numerous eases that have followed it; and in no 
case has this doctrine been departed from. — 
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Of course, Your Honor recalls the testimony of Mr. Arens 
and other evidence here that Mr. Miller was a person so 
situated when he appeared before the Committee. 

The Court: When you say, ‘‘so situated,’’ what do you 
mean? 

Mr. Hitz: As being possessed of information as to the 
identity of other members of the Communist Party or ad- 
herents to the cause. 

It is precisely the Watkins situation. 

Now, it must be borne in mind that the extent of the 
danger of the Communist movement and, therefore, the 
necessity for legislation in any particular field, is to be 
measured by the numbers, the location, the activities, the 
training, [Tr. 802] and the capabilities of its members and 
inherents. 

In the Barsky case, which is the landmark case on the 
scope of this Committee’s powers—167 F. 2nd, 241, Certio- 
rari denied, 330 U.S. 971, Judge Prettyman had this to say, 
at Page 246: 


“‘Tf Congress has power to inquire into the subject 
of Communism and the Communist Party, it has power 
to identify the individuals who believe in Communism 
and those who belong to the Party. The nature and 
scope of the program and activities depend in large 
measure upon the character and number of their ad- 
herents. Personnel is part of the subject. Moreover, 
the accuracy of the information obtained depends in 
large part upon the knowledge and the attitude of the 
witness, whether present before the Committee or 
represented by the testimony of another.”’ 


That, of course, means that personnel is part of the sub- 
ject, and that it is compellable information to obtain from 
the witness, himself, as to himself, as well as to others, in- 
formation concerning the extent, nature and scope of the 
Communist movement. 

That same doctrine was reannounced by our Court of 
Appeals [Tr. 803] in the Morford case; and, indeed, at 
least that part concerning personnel as part of the subject 
was quoted in the Morford case from the Barsky case, at 
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176 F. 2nd., 54. I am sorry, ‘‘54’’ is the commencement 
of the case. The quotation on this matter was at 57. 

Morford was reversed on other grounds, in 339 U. S. 
258. 

Now this, because of the facts in the Watkins case, be- 
came an express holding. Indeed, the Barsky opinion and 
later opinions stated that that was a holding in the Barsky 
case. In any event, the facts clearly presented that, and 
it was made a holding in the Watkins case, 233 F. 2nd., 
681, at 684. 

Now to get to these particular questions. So much for 
the power of the Committee and the background of that 
power. 

These particular questions are much alike. They call 
for the identity of the persons that Mr. Miller admitted he 
met with, describing them as Communist Party writers. 

These two questions assumed additional pertinency, in 
addition to the pertinency that we have ascribed to them, 
beyond what they say on their face, because of the course 
that the questioning of Mr. Miller took. 

That questioning and his testimony developed that he 
had previously been issued a passport in 1947. He was, 
therefore, a person who, if he was under the domination of 
the Party, under its discipline, was an adherent to it, or a 
[Tr. 804] member of it, would have been denied the right 
to a passport under existing regulations, which are set out 
in the Government’s case on Pages 191 and 2 of Govern- 
ment’s No. 5, which is the 1953 Annual Report of the Com- 
mittee. 

He would have been an even more likely subject of in- 
formation for the Committee in the light of the pending 
bills. 

Your Honor will recall, without my repeating, that Bill 
9991 forbade and made it a crime to grant a passport to 
a person who had been a member of the Communist Party. 
It doesn’t say anything about his present affiliations. And 
it forbade it for one who engaged in some activity, Com- 
munist activity short of membership, even though that 
activity was in the past, regardless of present continuation 
of the activity. 
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Your Honor will recall I read those passages from the 
9991 Bill and compared them with the later Bill 11582, 
noting that they had been taken out of the later bill; but 
both bills were still in the House of Representatives and 
available for investigation and comment by this Committee. 

In addition, of course, the Court remembers that there 
is undisputed testimony that he traveled on his 1947 pass- 
port in ’47 and in 1949; and that he had been denied one 
in 1954; and that he was an applicant for one as he stood 
before the Committee. 

So much for the development of pertinency, we might 
say, [Tr. 805] of him and his situation as he stood before 
the Committee when these questions were asked, so far as 
they relate to a former possessor and a user and an ap- 
plicant for a passport. 

But in addition to that, the testimony of Mr. Miller, him- 
self, developed—and it is undisputed—that he was a person 
who saw fit to deny one of the most important criteria for 
the denial of passports, that is, Communist Party discipline. 

Now, Your Honor, in Government No. 5, on Page 192, 
which are the regulations of the Department dated 1952, 
there are four categories of persons who are forbidden to 
recelve passports. 

In Part (a), they are described as: Persons who are 
members of the Party. And it goes on to say, or those 
who recently have severed but continue to act in further- 
ance. 

Part (b): Persons who, regardless of formal affiliation 
or the state of their affiliation with the Party, engage in 
activities which support the Communist movement, under 
such circumstances as to warrant the conclusion, not other- 
wise rebutted by the evidence, that they have engaged in 
such activities as a result of direction, domination or con- 
trol exercised over them by the Communist movement. 

That, Your Honor will note, uses the words ‘“‘domination 
and control.’’ Which would be the same as ‘‘discipline,’’ 
which [Tr. 806] is the word of art used later in the 1956 
bills. 

So that he could fall within the category of persons who 
would have been proscribed under the existing regulations 
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unless what he said about Communist Party discipline— 
he denied Communist Party discipline, you will recall, past 
and present—could and should have been taken as true by 
the Committee. 

Now, a little bit more about the legislation in effect, regu- 
lations, and proposed amendments with respect to the issu- 
ance of passports. 

I have been able to list eight categories of persons who, 
either under the legislation, the regulations, or the pro- 
posed legislation, would be barred from having passports. 

The first category is members of a Communist organiza- 
tion found so to be by the Subversive Activities Control 
Board, under the Internal Security Act of 1950, which set 
it up. 

Section 6 forbids members of an organization found to be 
Communist from having such. passports. 

The next category consists of members of the Communist 
Party or former members considered still to ‘‘act in fur- 
therance of the interests and under the discipline of the 
Communist Party.”’ : 

The Court: What number are you reading from? 

Mr. Hitz: Iam reading from my list. I am on the second 
[Tr. 807] of my list of categories of forbidden persons—— 

The Court: You are referring to them from the docu- 
ment you hold in your hand; are you not? 

Mr. Hitz: Yes. 

The Court: What number? 

Mr. Hitz: That is at Page 192. 

The Court: Are they numbered in the instrument or just 
referred to? 

Mr. Hitz: Yes, yes, they are. 

The Court: That is what I am talking about. 

Mr. Hitz: That is 22 CFR 51.135(a). 

-The Court: Very well, proceed, sir. 

Mr. Hitz: And such persons dre also forbidden to have 
passports under the two pending bills, Section 14(a) of 
those bills. And when I say, ‘‘14(a),’’ T mean the quoted 
material that is fo be inserted as an amendment into one 
of the earlier enactmetits. It is ‘Section 14(a).’. - 
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Next category, number three, is of persons who engage 
in activities in support of the Communist movement, ‘‘as a 
result of direction, domination or control exercised over 
them by the Communist movement.’’ 

And that is found in 51.135(b) of the 1952 regulations. 
Also, in both of the pending bills, ‘‘Section 14(b)’’ thereof. 

The next category is of persons who have in the past 
engaged in the activities last mentioned in three above. 
[Tr. 808] That prohibition is found in 9991, ‘‘Section 
14(b).”’ 

The next category is of persons believed to be going 
abroad to engage in activities which will advance the Com- 
munist movement. 

That is 22 CFR 51.135(c). Also found on Page 192 of 
the 1953 Report. It is likewise a group of persons for- 
hidden to have passports under 9991, ‘‘14(c).’’ 

The next category is of persons believed to be going 
abroad to engage in activities while abroad which would 
violate the laws of the United States, or which, if carried 
on in the United States, would violate such laws designed 
to protect the security of the United States. 

That category is prohibited from receiving passports 
under 22 CFR 51.136. 

The seventh category is of persons who consistently, over 
a long period of time, indicated through actions that they 
adhere to the Communist doctrine. 

A very broad provision. It is found in the proposed 
legislation 11582, ‘‘Section 14(c).’’ Also in 9991, ‘‘14(c).”’ 

And the final category, the eighth, is of persons who in 
the past engaged in the activities of adhering to the Com- 
munist Party doctrine mentioned in seven. 

Now, having those categories of existing and proposed 
legislation, Mr. Miller was a person who—to say it again— 
had traveled abroad, and was presently an applicant for 
{Tr.809]a passport, addressed to a department, to the 
State Department, which, in spite of its own regulations 
from 1952, did not have in effect a questionnaire calling for 
the very information upon which it must act in order to 
determine whether the person should be given a passport. 
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That, in itself, was a matter of tremendous importance 
to this Committee, to see why the State Department had not 
equipped itself with a questionnaire which would elicit the 
information that they should either find to grant a passport, 
lack of activities, or which would require them to refuse a 
passport, did they find it to exist. 

Now, from the information already in the hands of the 
Committee, namely, that Mr. Miller had been a member of 
the Communist Party, having made application under the 
sponsorship of Sue Warren in 1943, on a certain numbered 
application blank, and that he had been put into the Stuyve- 
sant Club of the Communist Party, Mr. Miller already fell 
within two of the categories that I have listed, eight in 
number, of past activity. 

Additional information concerning Mr. Miller, which 
might well be forthcoming, and very likely would be forth- 
coming unless these witnesses refused to testify, might be 
found in the information and knowledge of these several 
Communist Party writers whom he admitted having met 
with in ’47; and such information might have put him in a 
number of [Tr. 810] other categories, perhaps in all of the 
categories forbidding the issuance of passports. 

That being true, and personnel being part of the subject, 
that would be of tremendous interest to the Committee to 
know; and they tried to find out; and they weren’t able to. 

Miller was only one individual, and they can only ques- 
tion one at a time; but they were interested in the extent 
of the problem that might be illustrated by Mr. Miller’s 
own situation, and not interested in him as an individual. 

But whether a class of persons situated as was Miller 
should be granted or denied passports was a matter of 
legislative concern to the Committee; and they interested 
themselves in that. 

To interrogate him could be of aid to the Committee’s 
purposes. Likewise of aid to the Committee would be to 
identify and to question others who knew him and who were 
similarly situated, making the individual case a case of a 
class of persons. 

This Committee, in the exercise of its proper legislative 
function, sought to do that; and his refusal to answer these 








pertinent questions thwarted the Committee and, therefore, 
violated the statute. 

Now, so far I have been addressing myself to obtaining 
the identity of the other individuals in order to see if there 
was a class of persons readily available, situated like 
{[Tr. 811] Mr. Miller, and to throw light upon Mr. Miller’s 
other activities generally, as well as their own activities. 

But there is an additional reason why to obtain the iden- 
tities of these persons would be pertinent to the Committee, 
and that has to do directly with and by way of cross exami- 
nation, you might say, of his denial of Communist Party 
discipline. 

That denial of Communist Party discipline was made on 
the record of this Committee. It wasn’t made only to other 
organizations, such as the Youth Board in New York, or 
the State Department. It had been made on this Commit- 
tee’s record. 

It has been held to be sufficient in itself to establish per- 
tinency that the information sought might enable the Com- 
mittee to verify or disprove testimony it has received. It 
was expressly so held in the Watkins case. That was one 
of the reasons for finding pertinency of the identification 
questions, that is, identification of others that were asked 
of Mr. Watkins. 

It was so held at Page 687 of the Watkins case, to verify 
their record. In the Watkins case, the record sought to be 
verified under this alternative holding of the case was the 
record of two previous witnesses, who had testified before 
that committee—the same Committee, indeed—to the effect 
that Watkins was a member of the Communist Party and 
had [Tr. 812] recruited one or both of them into the Party, 
and had taken dues, I think, from one or both of those 
persons. 

Mr. Watkins saw fit to deny the accusations of member- 
ship by those two previous witnesses on the record. And 
in so doing, he did much like what Mr. Miller did here. He 
said: I was not a member of the Party; never have been 
one. 

Mr. Miller didn’t say the last, by the way, in spite of Mr. 
Rauh. Mr. Miller said: I am not a member of the Party; 
I have never been under discipline. 
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And to the State Department he said: I have never been, 
so far as I-—— 

I have been accused of making misstatements and under 
the guise that I well know it. I will quote this: 


‘‘T have never been under Communist Party disci- 
pline, and to the best of my belief, I have never been 
a member of the Communist Party.”’ 


And Mr. Miller also went on to say that: 


‘‘T was sufficiently close to Communist Party activi- 
ties so that someone might honestly have thought that 
I had been a member.”’ 


That is much what Mr. Watkins said. Mr. Watkins said: 


‘‘However, I did cooperate so much with important 

Communist leaders in the labor movement that I don’t 

- blame anyone, particularly [Tr.813] these previous 

witnesses who testified against me, for honestly think- 
ing I was a member and so testifying.”’ 


Mr. Watkins put that record in much the same confusion 
that Mr. Miller put this record, and it was held there that 
Mr. Watkins can be compelled to give the names of those 
persons with whom he admitted he cooperated in order to 
straighten out the record, to see whether the previous wit- 
nesses were telling the truth against Watkins, or was he 
telling the truth when he denied their testimony. 

Now, the only difference, factually, between that situation 
and this is that the Committee was seeking to verify the 
accuracy not of the testimony of the witnesses previous to 
and against Mr. Miller, but Mr. Miller himself. 

There is no difference in principle. The principle is that 
the reeord of their hearings, the denial here by Mr. Miller 
of Communist Party discipline, need not go unverified; 
and the Committee may verify its record by cross examin- 
ing him and asking him to name those persons who may or 
may not support him in his views. 

Here the identity of the Communist Party writers with 
whom Mr. Miller attended meetings could reasonably have 
been expected to enable the Committee to verify or disprove 
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Defendant’s denial of ever having been under Communist 
discipline. 

{Tr. 814] This is the second broad ground for finding 
pertinency that we suggest to the Court. 

In conclusion, Your Honor, the legislative authority dele- 
gated to the Committee by the Reorganization Act of 46 
has been construed by the Courts to extend to all subversive 
activities, although it is couched in the language of propa- 
ganda and other ways. 

It extends to all subversive activities endangering the 
national security, and to permit that Committee to require 
witnesses before it to divulge their own Communist Party 
membership and activities—the Barsky and Lawson cases; 
Lawson is 176 F. 2nd. 49, Certiorari denied 339,943—and 
to disclose the identity of others engaged in Communist 
activity, the Watkins case. 

This authority of this Committee can extend to any area 
and to any activity which can be utilized by subversive 
elements. Such an area and activity is international travel 
by holders of American passports. 

This authority necessarily includes the consideration of 
existing and proposed laws, regulations, and practices re- 
lating to the issuance and use of passports. 

The questions asked of the Defendant by this Committee 
as to the identity of the Communist Party writers with 
whom he met in 1947, and as to whether Arnaud D’Usseau 
was chairman of such a meeting, could reasonably have 
been [Tr. 815] expected by the Committee to elicit from this 
witness information pertinent to subversive activities in 
the field of passports, an area within the power of this 
Committee to investigate, the activities of subversive ele- 
ments. 

The Defendant refused to answer these two pertinent 
questions, giving as reason for refusing to answer the first 
question his reluctance to bring trouble on others; and giv- 
ing as reasons for refusing to answer the second question, 
the same reason, although this time he referred to it in 
terms of conscience, and the additional reason of lack of 
relevancy to passport legislation in 1956. 

He did not advance that reason for not answering the 
first question. 
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The Chairman rejected these reasons for the Defendant’s 
refusals to answer, and directed him to answer those ques- 
tions. The Defendant persisted in his refusals; and thus 
acted with the necessary criminal intent, which is the simple 
criminal intent of a deliberate, intentional act. 

Now, I know that Mr. Rauh will strongly urge upon the 
Court—it has been suggested by him already—that there 
was no demand made for answer of the first question. That 
there was a refusal to answer based upon not wanting to 
bring trouble to others; that Mr. Miller was then told that 
he was ordered to answer; and then Mr. Miller asked the 
Chairman please to defer action upon that matter until later 
[Tr. 816] on. 

Mr. Arens, I think it was, stated that it was very near to 
the end of the hearing or the questioning. 

On Page 4686, if I might ask Your Honor to listen to me, 
or perhaps even to refer to the record. That is Part 4. 


The question, of course, was: 


‘¢Can you tell us who was there when you walked into 
the room?”’ 


And then Mr. Miller makes his statement as to why he 
won’t answer. He concludes by saying: 


‘‘T will tell you anything about myself, as I have.’’ 


Mr. Arens says: 


‘‘These were Communist Party meetings; were they 
not?’’ 


Mr. Miller states: 


‘“‘T will be perfectly frank with you in anything re- 
lating to my activities. I take the responsibility for 
everything I have ever done, but I cannot take res- 
ponsibility for another human being. 

‘‘Mr. Arens. This record shows, does it not, Mr. 
Miller, that these were Communist Party meetings?’’ 
[Tr. 817] There was a conference. Then Mr. Arens 
Says: 

‘‘Is that correct? 
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‘‘Mr. Miller. I understood them to be Communist 
writers who were meeting regularly. 

‘“‘Mr. Arens. Mr. Chairman, I respectfully suggest 
that the witness be ordered and directed to answer the 
question as to who it was that he saw at these meetings. 

‘‘Mr. Jackson. May I say that moral seruples, how- 
ever laudable, do not constitute legal reason for refus- 
ing to answer the question. I certainly endorse the re-. 
quest for direction. 

‘‘The Chairman. You are directed to answer the 
question, Mr. Miller.’ 


And he confers; and then Mr. Miller says: 


‘‘Mr. Walter, could I ask you to postpone this ques- 
tion until the testimony is completed and you can gauge 
for yourself.”’ 


And the Chairman, in what I am sure Mr. Rauh will say 
is in acquiescence in this request, says: 


- “Of course, you can do that, but I understand this is 
about the end of the hearing.’’ 


Mr. Arens agrees that it is near the end of the hearing. 


_ ‘*We have only a few more questions.”’ 


[Tr. 818] And then there is quite a discussion. There are 
some more questions; and then on 4688, Your Honor, about 
ten or twelve lines from the top, there is some questioning 
going on concerning ‘‘Death of a Salesman’’; and then they 
get to Arnaud D’Usseau; and then Mr. Scherer comes into 
the picture, possibly for the first time. 

In any event, he says: 


‘‘There is a question before the witness, namely, to 
give the names of thase individuals who were present 
at this Communist Party meeting of Communist writ- 
ers. There is a direction on the part of the Chairman 
to answer that question. 

‘Now, so that the record may be clear, I think we 
should say to the witness—— 

‘¢Witness, would you listen? 

‘‘Mr. Miller. Yes. 
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‘‘Mr. Scherer. We do not accept the reasons you 
gave for refusing to answer the question, and that it is: 
the opinion of the Committee that if you do not answer 
the question, that you are placing yourself in con- 
tempt.”’ 

Conference. 

‘‘Mr. Scherer. That is an admonition that this Com- 
mittee must give you in compliance with [Tr. 819] the 
decisions of the Supreme Court. 

‘‘Now, Mr. Chairman, I ask that you again direct the 
witness to answer the question.’’ 


And the Chairman: 


‘“He has been directed an answer the question and he 
gave us an answer that we just do not accept.”’ 


And then Mr. Arens goes on and asks the second question. 

Now, I know that Mr. Rauh is going to urge that the first 
direction was withdrawn by the Chairman at the request of 
Mr. Miller. They proceeded with related matter; Mr. 
Scherer asked for a positive direction, thinking that there 
had been a withdrawal, perhaps, of the first direction to 
answer; and that when the Chairman complied with Mr. 
Scherer’s request to give a final admonition to answer, 
that the Chairman made a slip of the tongue and instead 
of saying: I direct you; the Chairman said: He has been 
directed. 

Mr. Rauh will say that that direction was withdrawn 
and, therefore, he has not been. 

I can hear those words, Your Honor. But there is no 
formality as to in what fashion a witness’ refusal to answer 
must be overruled and a direction made to answer never- 
theless. 

It is enough that the witness understand from the entire 
hearing—and I may say that the direction to answer the 
second question may have some bit of a bearing here as 
to [Tr. 820] whether Mr. Miller was misled by the course 
of the formal action of the Chairman in directing the answer 
to the first question. 
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That is really the ultimate test. The ultimate test isn’t 
whether certain language was used, but was the witness 
misled, and was he caused to take a complacent view of 
the Committee’s acceptance of his refusal and the reasons 
therefor, so that he was lulled into a feeling that his 
reason had gotten through, gotten by the Committee. 

That is the test ; and the test is announced by the Supreme 
Court in Quinn v. United States, 349 U. S. 155. 

I am reading from a slip opinion; and if Your Honor 
has occasion to refer to that, it is on Page 14 of it. Otherwise, 
it will be probably on the last page of the opinion. 

This is what the Supreme Court had to say with reference 
to that: 


‘¢Tt is what the witness fairly could understand.’’ 


And it declares that there should be an absence of 
misleading the witness. This is it: 


‘‘Giving a witness a fair apprisal of the Committee’s 
ruling on an objection recognizes the legitimate inter- 
ests of both the witness and the Committee. Just as 
the witness need not use any particlar form of words 
to present his [Tr. 821] objection, so also the Com- 
mittee is not required to resort to any fixed verbal 
formula to indicate its disposition of the objection. So 
long as the witness is not forced to guess the Com- 
mittee’s ruling, he has no cause to complain, and 
adherence to this traditional practice can neither 
inflict hardship upon the Committee nor abridge the 
proper scope of legislative investigation.”’ 


So the test is, so long as the witness is not forced to 
guess the Committee’s ruling. 

Now, it surely cannot be said on behalf of Mr. Miller 
that he had to guess that the Chairman, on behalf of the 
Committee which was objecting to these answers, or reasons 
for not answering, was accepting his view, and that the 
Chairman, when he may have made a slip of the tongue, 
by saying, ‘‘He has been directed,’’ when perhaps he hadn’t 
been finally, it not then announcing to the witness in so 
many words, we reject your refusal. 
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So I say that under the language of the Quinn case, and 
in view of the entire colloquy, both questions can be viewed 
the same with respect to the demand to answer, despite the 
reason given, and, therefore, to find with respect to both 
questions the requisite criminal intent. 

One other question only remains, and that is, was there 
[Tr. 822] legal justification given by Mr. Miller for his 
refusal to answer. 

I have touched on pertinency. The next question would 
be, does the matter of his conscience and desire to protect 
others from trouble offer a justification under the First 
Amendment, or any other amendment. 

The answer to that is clear. It has been held that a wit- 
ness’ desire to protect others is not legal justification for 
refusal to answer a pertinent question. 

The authority for that proposition is Chapman v. United 
States, which is the Appellate Court decision of In re: 
Chapman; that is in 5 Appeals D. C., 122, at 136. Then the 
famous case of In re: Chapman, 166 U. S. 661, at Page 669. 
The case of Rogers v. The United States, 340 U. S. 367, at 
Page 371. 

I would like to say a word about Rogers. The Rogers 
case is best known and sometimes remembered only for the 
proposition that when a witness gives most of the incrimi- 
nating facts, that he cannot stop short and refuse to give 
details. 

Your Honor, I am sure, will recall the fact there. Jane 
Rogers went before the grand jury and refused to answer 
questions concerning the whereabouts of the books, I think, 
which she had held in her possession as an officer of the Com- 
munist Party. 

She had transferred them to somebody else. She was 
[Tr. 823] taken before the Court and at that time she 
stated that she didn’t want to see any other people get 
into the grand jury trouble that she was finding herself in, 
and that that was the reason she was refusing to deliver 
over the books. 

The Court ordered her to go bock. She went back; and 
she still refused to divulge the whereabouts of the books. 
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And when she was returned before the Court the second 
time, she then claimed the Fifth Amendment. 

The Court held that she had admitted her own participa- 
tion as an official of the Communist Party, in the keeping 
of its books and its activities, in whatever state it was— 
Colorado, I think—and that she had to give the detail of 
whom she transferred the books to, because she had waived. 

But in so holding, the Court stated that her original posi- 
tion was untenable. That is, the First Amendment—I 
suppose you would call it—reason of not visiting trouble 
upon others was not tenable. So that the opinion of the 
Court stands for both propositions: Waiver of the Fifth 
Amendment, and the proposition that First Amendment 
rights do not protect one from giving information about 
others. 

And then finally, of course, the Watkins case, itself, 
is authority for lack of legal justification for these refusals. 

Your Honor, I think all of the elements of the offense have 
been covered by me. 

[Tr. 824] I am sure that the Court will feel, as I do, 
after a consideration of the matter, that we have amply 
shown pertinency to the activity of passports, and travel 
abroad of these particular questions; not only as they relate 
to the other unknown persons and what information they 
might give under the whole background of the Communist 
conspiracy and movement and international travel, but 
also to verify the record, you might say, in further cross 
examination of Mr. Miller’s important denial of discipline. 

On those two grounds, we have clearly shown pertinency 
here; and we say that the finding of the Court, respectfully, 
should be that of, guilty. 

The Court: The Court will take a recess at this time. 


(Whereupon a short recess was taken.) 


[Tr. 825] The Court: The Court has been informed that 
counsel for the defendant has asked that counsel’s state- 
ment be transmitted to the Court that counsel intends or 
desires to use more than the hour which the Court had 
stated would be allotted to counsel on either side in the 
argument of the case 
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In that respect the Court will state that, in the Court’s 
opinion, ample time has been allowed during the length 
of this case to enable counsel on both sides to martial their 
facts and the law applicable thereto in the subject of 
discussion, and that an hour, in the Court’s opinion, seems 
adequate. 

However, the Court will allow counsel a quarter of an 
hour in addition to the hour that was granted to counsel 
and, of course, counsel for the Government will be allowed 
the same overall amount of time. 

Mr. Rauh: If your Honor please, my message was not 
that I intended to go beyond your time. I wouldn’t, of 
course, make any such point. My point was that I felt 
it would take me several hours to do justice to this record 
and that I thought your Honor might consider whether 
you wanted to go over until Monday because of that fact. 

The Court: No, the Court will hear the arguments today, 
this afternoon. And counsel may proceed in accordance 
with the statement just made by counsel in addition to that 
{[Tr. 826] by the Court, in addition to that made this morn- 
ing with reference to time. 

Counsel may proceed. 


ARGUMENT ON BEHALF OF THE DEFENDANT 


Mr. Rauh: The defendant requests the Court to enter 
a judgment of acquittal on the grounds stated in defend- 
ant’s motion for acquittal, and to make special findings as 
requested at the opening of this session. 

It is incorrect, as Mr. Hitz says, that ‘‘the only issue con- 
tested is pertinency’’. There are fifteen grounds for ac- 
quittal. At the time of the motion to dismiss defendant 
said that the only issue on the motion to dismiss was perti- 
nency. That was because we would try the facts on the 
other issues. 

We have, as I say, fifteen grounds for acquittal and I 
shall do my best to advert to them. Now, if your Honor 
please, I accept as a direction from the Court that I have 
an hour and fifteen minutes and no more. I want the rec- 
ord to show, however, that in my judgment it is impossible 
properly to argue seven hundred pages and forty exhibits 
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and fifteen issues for acquittal in the limited time allowed 
and that further we were denied the possibility of arguing 
the judgment for acquittal which would have set the frame 
work for this case. 

We have been allowed an hour and fifteen minutes [Tr. 
827] for a combination of the motion of acquittal and the 
case, and the request for additional time, we believe, is 
inadequate but we shall do our best to stay within the 
inadequate time. 

Now, following the motion for acquittal, that was filed 
the other day, Point 1: The Government failed to show 
a direction to answer on Count 1. Mr. Hitz has conceded 
that the Chairman withdrew the direction to answer but 
what he says is in some way or other Mr. Miller knew he 
was supposed to answer even though the Chairman with- 
drew the direction. 

I don’t know whether Mr. Miller knew whether he was 
supposed to answer or not. That is not the question. The 
question in Quinn, Bart and Emspak is, was the defend- 
ant directed to answer, and there is no direction to answer 
on that record as far as Count 1 is concerned. 

Bart, Quinn, and Emspak knew the Committee wanted 
them to answer. They didn’t have any doubts that the 
Committee wanted them to answer. But the Supreme Court 
of the United States says they don’t have to answer un- 
less the Chairman directs them to answer and there is no 
direction on this record. There was a direction and it 
was withdrawn at our request and no new direction made 
for Count 1. 

We believe that to suggest that your Honor can find 
beyond a reasonable doubt that there was a direction, when, 
in fact, the only direction was one that was withdrawn, 
seems [Tr. 828] to me impossible and we most respectfully 
submit that there was no direction to answer Count 1 be- 
vond a reasonable doubt. 

On Points 2 and 3, which are somewhat similar, of our 
motion for acquittal—the rest of the fourteen grounds, 
of course, go to both counts—on Points 2 and 3 we argue 
that the Government failed to prove that the defendant will- 
fully or deliberately and intentionally refused to answer 
the questions set forth in Counts 1 and 2 in that it failed 
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to prove a clear-cut ruling by the Committee indicating 
a consideration and rejection by the Committee of the 
defendant’s objection of lack of pertinency. 

And that in the related question that the Government 
failed to prove that the defendant willfully or deliberately 
and intentionally refused to answer the questions set forth 
in Counts 1 and 2 in that it failed to prove any showing 
or indication whatsoever by the Committee of the perti- 
nency of the questions set forth in Counts 1 and 2 of this 
indictment to the question under inquiry following the de- 
fendant’s objection of lack of pertinency of such questions. 

Now, in a word, to boil that down, Mr. Miller says to 

the Committee, and he didn’t say it to one question but 
ho said it to both, it is perfectly clear from the context here 
that Mr. Miller was saying ‘‘These questions are not rele- 
vant. They are not pertinent’’. 
[Tr. 829] And he never got an answer and if you were a 
witness on the witness stand in a court of law and you said, 
“‘T don’t think that question is pertinent’? your Honor 
wouldn’t think of directing that man to answer the question 
without saying to counsel, ‘‘Will you tell me why that is 
pertinent?’’ 

The very thing that happens every day in a court of law 
in the United States, namely, that you don’t have to an- 
swer a question until you are shown its pertinence, the very 
thing that you are protected against in a court of law is 
the very thing that did happen here. This man in good 
faith, and there has been no suggestion he didn’t raise 
his pertinency point in good faith, but in good faith he said 
to the Committee, ‘‘I don’t believe these questions are per- 
tinent’’, and those answers were not forthcoming. 

And I must say that the Supreme Court in the argument 
on the Watkins case, several judges adverted to this very 
point, even though counsel had not raised it, of whether in 
fact when Mr. Watkins had raised a similar point the Com- 
mittee had given him an answer to why he had to answer 
the question. 

Item 4: The Government failed to prove that the alleged 
refusal to answer took place before a Committee of the 
House of Representatives. As I have told your Honor 
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before, I will not argue those points that have been settled 
by the Court of Appeals in the Barenblatt case, which we 
{Tr. 830] believe to be erroneous and which we are reserv- 
ing this point, but it was held that a subcommittee could 
act under the statute, and that is all we have to say on 
that point. 

The next three items on our motion for acquittal refer 
to the issue of pertinency and I would like to reserve that 
and use whatever time I can on that matter. 

Now, coming to Item 8 of our list of grounds for acquit- 
tal: The prosecution is predicated upon a proceeding before 
the House Un-American Activities Committee which de- 
prived the defendant of due process of law in that the Com- 
mittee sought to force the defendant to answer and cited 
him for contempt for refusing to answer questions on their 
face not pertinent without indicating to defendant that the 
questions were, in fact, pertinent and the Committee’s basis 
for this conclusion. 

Now, if your Honor please, the Government, and I will 
read from the record, has conceded that these questions 
were not pertinent on their face. This is Mr. Hitz at the 
first statement on Page 29 of the transcript: 


‘<The matters that I will now address myself to by 

' way of summary relate directly to the pertinency of 

those questions which are probably not pertinent on 
their face to a passport inquiry.’’ 


Then in the next statement which I will read, from Page 
33, Mr. Hitz withdraws the ‘‘probably’’ and gives the full 
{Tr. 831] concession: 


‘*Not only are we allowed’’—says Mr. Hitz—‘‘to in- 
troduce evidence of that sort under the Sacher deci- 
sion but under the Bowers decision in the Court of 
Appeals we are required to do so where the questions 
are not pertinent on their face and where the record 
at the hearing can be supplemented by further informa- 
tion’’. 


Here we have questions—— 
Mr. Hitz: What page is that, Mr. Rauh? 
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Mr. Rauh: That was Page 33. 

Here we have questions put to a witness on the stand 
which the Government concedes are not pertinent on their 
face and which they force him to answer without telling 
him why they are pertinent and we say that an American 
citizen cannot be called before the Committee, cannot be 
held for contempt with due process of law when, in fact, 
he is not told why his questions are pertinent when he 
raises this. 

We do not believe that a Committee is different than a 
courtroom. We do not believe that a committee is a higher 
body than a courtroom. If a witness in a courtroom says 
‘‘T don’t believe this is pertinent’’ he gets an answer. 

And I say to your Honor with all sincerity that it is ar- 
bitrary, capricious, and a violation of due process of law 
for a witness before a congressional committee not to get 
[Tr. 832] an answer when he raises this same point. A wit- 
ness before a congressional committee ought to have at 
least as much protection as a witness in a courtroom. 

And on our Point 9: Since the prosecution’s case de- 
pends upon information undisclosed to the defendant at 
the hearing before the Committee and admitted at the trial 
to prove the pertinence of questions not pertinent on their 
face, this defendant must be acquitted because the Govern- 
ment cannot validly rest upon a denial of due process of law. 

When this defendant appeared before the House Com- 
mittee on Un-American Activities and raised the question 
of pertinence not one word was forthcoming. Now, we bring 
into court seven hundred pages of testimony, none of it 
shown him at the time, none of it told to him at the time. 
We have even brought in the opinion of the man that was 
questioning him. 

Why didn’t Mr. Arens give that opinion when Mr. Miller 
stood in front of him? Why didn’t he say, ‘‘In my opinion 
I want to do this because of Communist discipline’? Why 
didn’t Mr. Arens tell him then? But, no, instead of telling 
him then what he is accused of they come into court one 
year, after, a whole year after, and, if your Honor please, 
they prove pertinency by afterthought. The entire Gov- 
ernment’s case today and the last six days has been an 
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effort to fabricate a reason for this information which they 
{Tr. 833] did not have at the time and which they didn’t 
give him at the time. Had they had any such reason at 
the time he appeared they could have put it forward, but 
instead of putting it forward then they have put it forward 
now, it having been, and the best word I can make for it 
or the best phrase I can think of for this case is that we 
have had here pertinency by afterthought. And pertinency 
by afterthought is a violation of due process of law. 

No. 10: The Government failed to prove that the inquiry 
being conducted by the Committee into the unauthorized 
use of United States passports was within the authority of 
the Committee; indeed, the Government proved that it 
wasn’t. They showed by their own witness, Mr. Arens, 
that the legislative activity on passports was being handled 
by the House Judiciary Committee. 

The bills that Mr. Hitz has been talking about didn’t go 
to the House Un-American Activities Committee. The 
House Un-American Activities Committee didn’t have those 
bills to consider. The House Judiciary Committee had 
those bills to consider and considered them. And, indeed, 
you heard testimony from Mr. Arens, who was the inquisitor 
of Mr. Miller, saying ‘‘I never read the House Judiciary 
Committee hearings; I never read the bill until I got ready 
to testify at this trial’’. 

That is what Mr. Arens said. ‘‘I never read this [Tr. 
834] bill’’. He testified and admitted it here that he testified 
in the Otto Nathan case that he had never read the bill. 
Then he told me, ‘‘Yes, I read the bill’’. And I said, 
‘‘When?’’ He said, ‘‘Between the Miller case and now’’. 

He read the bill to prepare to put Mr. Miller in jail 
but he wouldn’t read it at the time of the hearing. He 
wouldn’t read it then. He had no more interest in that bill 
than the man in the moon. He didn’t even read it before 
the hearing at which they said that they were going to 
deal with passports. The legislative reason for passports 
or the legislative interest in passports was with the House 
Judiciary Committee. 

No. 11: The Committee or the Government failed to 
prove that the questions defendant allegedly refused to 
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answer were within the authority of the Committee. In- 
stead, the Government’s proof indicates that the questions 
were not in aid of legislation, were not related to propa- 
ganda in any way, and were not proximately related in 
time to the authority of the Committee. 

We concede that the Watkins case is authority for the 
proposition that this does not have to be related to propa- 
ganda but we reserve that point for the record. However, 
the Watkins case never said that the Committee’s actions 
did not have to be in aid of legislation. And we say to 
your Honor what we said before, namely, that in aid of 
[Tr. 835] legislation here the work in aid of legislation 
was being done by the House Judiciary Committee and 
what one might call the propaganda in behalf of this 
problem was being done over here not in an effort to 
pass legislation because they hadn’t bothered to look at 
the legislation, but in an effort to expose this witness 
and that was outside of the authority of the Committee. 

No. 12: The Government failed to prove that the Com- 
mittee had any legislative purpose in asking the questions 
defendant allegedly refused to answer. This is a similar 
point in some degree with the one previous, but it is one 
based here on the Constitution—not one based on the 
authorizing statute. 

Under the Constitution it is perfectly clear that no con- 
gressional committee can engage in exposure for exposure’s 
sake and that is exactly what we had here. There was 
no legislative need for these questions to Mr. Miller. They 
were not being asked for that. The legislative interest 
was over in the House Judiciary Committee. They were 
not doing this. There has been a suggestion that Mr. Hitz 
made on legislative purpose that we were wrong in sug- 
eesting this was publicity seeking by the Committee. That 
Mr. Miller had announced his own engagement at the re- 
cess, Mr. Hitz suggested. But the day before yesterday 
Mr. Hitz arose in support of his motion for the quashing 
of our subpoena and [Tr. 836] said that they were looking 
over at the Committee to see whether there were any rec- 
ords in the Committee hearing that they had received in- 
formation about the impending marriage before the hear- 
ing, and then Mr. Hitz came back. He didn’t say they have 
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no information. He said, ‘‘I want to quash the subpoena’’. 

There is on the record an admission by the Government 
that this information does exist and I say if this informa- 
tion exists it is clearly the only reason they had for calling 
Mr. Miller. They suggested at one time or Mr. Hitz asked 
Mr. Arens whether Mr. Miller was called because he was 
a cross-section. They were trying to call a cross-section, 
and Mr. Miller was to be the professional writer in that 
cross-section. 

And then on cross-examination Mr. Arens said right 
there, when I finally put it to him, ‘‘Was Mr. Miller, was 
he not part of the cross-section?’’ And Mr. Arens said, 
and I quote: ‘‘I do not know’”’. 

First he testified it was part of the cross-section but 

when I showed him it couldn’t have been because Mr. Miller 
was called so much later than the others he turned around 
and admitted that he didn’t know. There was no reason 
for calling this defendant except the desire of the Com- 
mittee for publicity. There was no legislative purpose. 
There were no questions on the statute. 
{[Tr. 837] Mr. Miller wasn’t asked anything that would 
have helped find out if they ought to pass the statute. What 
if he was under discipline in 1947? You heard the testi- 
mony of Senator Cain that he wasn’t but what if he was? 
How would it have helped to pass a statute if Mr. Miller 
had been under Communist discipline? 

We have here all this talk about Communist discipline 
in this ease for six days but we haven’t heard one word 
of why it would help pass the statute or why it would not 
if Mr. Miller was or wasn’t under Communist discipline. 
And I say to your Honor that he wasn’t under Communist 
discipline and there hasn’t been a word of proof in this 
ease that he was, but if there was any evidence that he 
was, and I say ‘‘if it was’’ it wouldn’t have any legislative 
effect, not one iota of legislative purpose. 

No. 13: The Government’ s proof shows that defendant 
was deprived of his rights under the First Amendment in 
the following, among “other, respects: (a) the need for 
the information sought is minimal and cannot justify 
the general repressive effect of questions such as those 
defendant allegedly refused to answer; (b) defendant was 
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called before the Committee as punishment for his eriti- 
cism of the Committee and as an effort for the Committee 
to share in the publicity of his impending marriage; (c) de- 
fendant, a writer, was questioned concerning his writings 
in an effort by the [Tr. 838] Committee to still his voice 
and those of others. 

Now, if your Honor please, Mr. Hitz suggested that this 
question is foreclosed by the Watkins case. The Watkins 
case doesn’t hold that you can go around calling any witness 
for any purpose. The Watkins case holds that a particular 
witness could be called for a particular purpose. 

I happen to disagree with the Watkins case but that 
doesn’t make it authority for everything that Mr. Hitz 
would have the Court believe. The Watkins case says you 
can ask a labor organizer about labor people. That is what 
it says. The Watkins case doesn’t say you can ask a writer 
about other writers in a passport inquiry where these other 
writers have nothing to do with passports. 

There is nothing in the Watkins case that allows any such 
broad use of governmental power. Furthermore, when you 
are dealing with a writer the power of government under 
the First Amendment is far different than when you are 
dealing with others. The great decisions of the Supreme 
Court have dealt with the public expression by writers and 
the protection of the public expression by writers. And I 
say that if everything Mr. Hitz says in this case is true as 
to the need by the Committee for this information, it is still 
so minimal, so minor, so unimportant, so insignificant, that 
it couldn’t possibly justify calling a man, one of America’s 
foremost writers, calling a man like that before the Com- 
mittee and [Tr. 839] trying to expose. Suppose there was a 
little need? I can’t personally believe there was any but it 
cannot seem to me that the slight need that Mr. Hitz has 
referred to, that they might have used this information in 
some way or other to prove Communist discipline ten years 
before and they might have used that Communist discipline 
ten years before to prove some relationship to legislation 
that was being considered by another committee—but let 
us assume all that might have happened—it certainly isn’t 
significant enough in any way to justify the repression of 
free spech. 
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The Rumely case is clear on this in the Supreme Court. 
What the test is before a congressional committee is you 
weigh the detriment to free speech in the calling of a wit- 
ness to the advantage to the nation in obtaining the in- 
formation. The advantage to the nation in obtaining this 
information, even if there was any, which we deny, was of 
such a minor and insignificant character that it could not 
possibly have justified this act. 

No. 14: Section 192, when read in conjunction with the 
resolution authorizing the House Un-American Activities 
Committee, is too vague and indefinite to satisfy constitu- 
tional standards of due process in criminal prosecutions. 

If your Honor please, we recognize that that issue has 
been foreclosed by the Watkins and earlier decisions and 
{Tr. 840] we do not press it other than to save it on this 
record. 

No. 15: The Government’s evidence establishes that the 
Committee violated Rule 1 of its own rules of procedure 
in that it initiated a major investigation without approval of 
a majority of the Committee. 

Now, if your Honor please, the testimony on this is very 
clear and there is a violation of the rule beyond a doubt. 
The rule provides that no major investigation shall be 
initiated without approval of a majority of the Committee. 

Where was this approval? Well, first, they told us there 
was a meeting between May 21st, when a letter went out 
from Mr. Arens to the Committee members, and May 23rd. 
And then they admitted, no, there wasn’t any such meeting. 
They held a meeting on June 13th. Then the question arose 
as to about this meeting on June 13th. It is already there, 
two and a half weeks after the opening of the hearing. Two 
and a half weeks after the opening of the hearing now the 
Government claims that they authorized it and approved it. 


It seems to me that authorization and approval come be- 
fore an investigation—not after it. But furthermore, look 
at the testimony about this very meeting. First, we were 
promised the minutes. Then the Government looked at them 
and we were denied the minutes. 

Now, Mr. Arens testifies there were two hours of a meet- 
ing. Then he says, no, there was an hour or two and, of 
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[Tr. 841] course the record now shows that there were 
thirty minutes or less. And in those thirty minutes or less 
Mr. Arens would have us believe that they cited three people 
and that they, in addition to that, held a thorough-going 
investigation and approval of the whole operation. 

Well, I say to your Honor that I don’t believe the House 
Un-American Activities Committee cites three people in 
thirty minutes and in addition to that does something else. - 
I will tell you what the Government’s real point is here. 
The Government’s real point is acquiescence by silence or 
approval by silence. That is a vicious doctrine. It is an 
absolutely vicious doctrine to say that the way you approve 
something is by your silence. 

That is something that has been rejected in contract law. 
It is rejected in our law in all fields. But suddenly the idea 
is given here that silence should prove that this was au- 
thority. Well, what was this silence? On May 21st a letter 
is mailed to every member of the Committee by Mr. Arens 
saying, ‘‘We are about to have a passport hearing’’. On 
May 22nd they get it in the mail. And on May 23rd they hold 
a hearing. 

Is it a suggestion that these men are supposed to come in 
here? Is it the suggestion that the congressmen are sup- 
posed to come in and say ‘‘stop this hearing’’? Is a con- 
gressman to be put on the spot of getting up and saying 
(Tr. 842] ‘‘stop this hearing’’ or be told that he approved 
it? Certainly there is no such doctrine of law that a con- 
gressman notified one day has to come in if he doesn’t 
approve something and in the public, in the very public eye, 
say ‘‘stop this hearing’’. 

I don’t believe that the fact that a congressman comes to 
a hearing the day after he hears about it and doesn’t get up 
in public and say ‘‘stop’’ that that can any way be con- 
sidered as approval, and we say to your Honor that the 
record on the Government’s own testimony demonstrates 
that there never was approval. 

And now, if your Honor please, to return to Items 6, 7, 
and 8, I believe they are, of our motion for acquittal—I 
lost one of my pages here—well,.I think I know them. I 
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have it here. No, it is Items 5, 6, and 7, of our motion for 
acquittal dealing with the question of pertinency. 

No. 5: The Government failed to prove what the question 
under inquiry was at the time defendant testified. 

No. 6: The Government failed to prove that the questions 
set forth in Counts 1 and 2 of the indictment were pertinent 
to the question under inquiry. 

No. 7: The Government failed to prove that the questions 
set forth in Counts 1 and 2 of the indictment were pertinent 
to the question under inquiry in that the Government failed 
to prove that the refusal to answer such questions sub- 
stantially impeded the investigation of the Committee and 
[Tr. 843] that the questions were thus material to the 
inquiry. 

Now, if your Honor please, I come to the remaining issue 
in the trial, pertinence. I want to make it perfectly clear 
that we do not believe this is the only issue. We believe 
that great issues of constitutional law and of congressional 
procedure are involved, all apart from the question of 
pertinence. But we believe that the issue of pertinence is 
the clearest issue of pertinence that has been faced by a 
Court in this country and that if your Honor follows the 
Bowers and Rumely cases in the Court of Appeals there can 
be no question but that there must be an acquittal. 

Item 1 under pertinence: The question under inquiry was 
the unauthorized use of passports. It seems to me that 
among the difficulties that the defendant has been put to 
in this case is the fact that we have had to try a case without 
knowing what the Government claimed the question under 
inquiry was. As late as Mr. Hitz’s argument, which was 
the argument for conviction a few moments ago, Mr. Hitz 
never stated what the question under inquiry was. 

Now, we believe, and among the findings we ask your 
Honor to find on is this question, we believe that the 
question under inquiry was the unauthorized use of pass- 
ports. We believe that it is perfectly clear that there can 
only be one question under inquiry at any given time. The 
statute says ‘‘the’’ question under inquiry. The indictment 
says ‘‘the’’ [Tr. 844] question then under inquiry. The 
rules say ‘‘the’’ subject of any investigation. The citation 
says ‘‘the’’ subject under inquiry. 
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‘ And, therefore, we say to your Honor that there can be 

“i only one subject under inquiry. Now, how would that sub- 
| ject under inquiry be determined? Rule 2 of the House 

od Rules would be the first place to look: 

© ‘‘The subject of any investigation in connection with 


* which witnesses are summoned or shall otherwise 

! appear shall be announced in an opening statement to 
the Committee before the commencement of any hear- 
ings and the information sought to be elicited at the 
hearings shall be relevant and germane to the subject 
as so stated’’. 


Now, what did the Chairman say? The Chairman made 
it perfectly clear. He lived up to this rule. I don’t believe 
they lived up to Rule 1 but they lived up to Rule 2. The 
Chairman said on Pages 4303 to 4305 of the record that the 
purpose under inquiry was the unauthorized use of United 
States passports. 

As a matter of fact, the Chairman made the inquiry quite 
limited to the unauthorized use. He seemed to make it 
more limited than even we do and in fact Mr. Miller is com- 
pletely outside the scope of that kind of an inquiry. [Tr. 
845] There is no suggestion he ever made an unauthorized 
use of a passport. In all the testimony in a full day of 
having Mr. Arens on the stand he never once suggested 
there was anything in the record that Mr. Miller had used 
or had made an unauthorized use of a passport. 


At one time Mr. Hitz suggested that he might have gone 
behind the Iron Curtain to Prague but two things are wrong 
with that. In the first place, Mr. Hitz took back that he 
might have gone behind the Iron Curtain to Prague and in 
the second place, Prague wasn’t behind the Iron Curtain 
in 1947. 

This entire case has been tried on the fact that there was 
something wrong in Prague in 1947. Czechoslovakia was a 
democratie ally of the United States of America, in 1947, 
but Mr. Hitz and Mr. Arens have been trying this case on 
the suggestion that Prague was behind the Iron Curtain in 
1947. Well, it doesn’t matter because they admitted there 
wasn’t one line in the record of the Committee that Mr. 
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Miller had ever gone behind the Iron Curtain or even gone 
to Prague, which wasn’t behind the Iron Curtain. 

So as a matter of fact, if you take the full title of this 
hearing ‘‘Unauthorized use of United States Passports’’, 
why, Mr. Miller had no connection with it whatever because 
there has never been a suggestion in any way, shape, or 
form, that Mr. Miller did anything unauthorized in any way 
with [Tr. 846] his passport. 

Now, coming back to the point of the Chairman’s opening 
statement which should determine what the purpose was— 
I do not have time. I was planning to read the full three 
pages of the opening statement because I thought they were 
relevant but I do not have time to do that. I will read only 
the last paragraph of the opening statement on Page 4305. 

Oh, incidentally, I might read the page of the paragraph 
before that. 


‘Before calling the first witness, I wish to state that 
membership in the Communist Party itself has not 
been the determining factor in selecting the persons 
‘who have been summoned to testify here. Actually, 
‘some of the witnesses may never have been Communist 
Party members. Nor is it the purpose of the com- 
mittee to establish the fact of Communist Party mem- 
bership.’’ 


That is Chairman Walter. It is not the purpose of this 
Committee to establish the fact of Communist Party mem- 
bership. But just a half an hour ago Mr. Hitz tried to argue 
to this Court that one of the purposes was to show that 
the defendant was under Communist Party discipline or a 
member of the Communist Party. The very thing that 
Congressman [Tr. 847] Walter at the opening of the hearing 
said they were not doing is the very thing on which this 
Government is now trying this case. 

But then to go back to the question of what is the question 
under inquiry: The purpose of the hearings is this: To 
ascertain the procedures by which the Communist Party has 
been able to obtain passports and make possible illegal 
travel for Communist Party members and sympathizers, 
and to determine if this situation can be remedied by legisla- 
tion now being considered by the Congress. 
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But that’ wasn’t all.. Congressman Walter. didn’t: stop 
there. He didn’t just say it the first time. He thought he 
would make it clear again and this hasn’t been adverted to 
yet, and I have to read this even in the time available and 
that is on Page 4491 of the record.. That is the first page 
of Part 3 when Congressman Walter decided that they had 
been a couple of weeks away from the opening hearing 
so maybe he had better say it over again on what is the 
subject under inquiry. 

And on Page 4491 at the opening of the day of June 12th 
this is what Congressman Walter said: 


‘‘The committee will be in order. 

‘‘This morning the committee resumes its series of 
hearings on the vital issue of the use of American pass- 
ports as travel documents in [Tr. 848] furtherance of 
the objectives of the Communist conspiracy. 

‘During recent hearings on this subject, it was 
revealed that Communists, those under Communist 
discipline, and those used by Communists, had devel- 
oped a pattern of procuring American passports by 
representing that they were going to travel for business 
or pleasure to certain of the countries of the free world 
and then, upon arriving at those countries, they used 
devious methods of circumventing the travel restric- 
tions so that they could attend Communist-sponsored 
conferences and other propaganda efforts in the Iron 
Curtain countries.’’ 


And at one time when this case opened Mr. Hitz was 
suggesting that Mr. Miller had gone to Communist-spon- 
sored conferences in Iron Curtain countries but he with- 
drew that he went to the conference in Prague and, as I 
pointed out, it wasn’t an Iron Curtain country at the time 
of 1947. 

And continuing with Congressman Walter: 


‘‘One of the important facts which the student of 
the Communist conspiracy recognizes is that Com- 
munists not only create front organizations to carry on 
their nefarious work, [Tr. 849] but also use people 
who, though not actually Communist Party members, 
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are nevertheless witting or unwitting servants of the 
Communist cause. Actual technical membership in 
the Communist Party is not, therefore, the sole criter- 
ion to be used in undertaking to ascertain whether or 
not a particular individual’s activities are in fact con- 
tributing to the Communist menace.”’ 


Well, I could go on but I don’t want to take the time to 
read the rest of that. The relevancy is obviously that 
Congressman Walter felt that he would reinforce the rule. 
He would not only state it at the opening but he would 
state the purpose of the hearing quite through the hearing 
time and he so did. 

And now, Mr. Clerk, may I have Defendant’s Exhibit No. 
5, please? 


While the Clerk is handing me Defendant’s Exhibit No. 


5 I would call to your Honor’s attention the Barenblatt 
case which settles the purpose of inquiry as the matter 
announced by the Chairman at the opening. That is 
referred to at Trial Page 13 of our trial brief. 

In other words, what we have here is the rule of the Com- 
mittee, the Chairman’s opening statement, the Chairman’s 
second statement, and the Barenblatt case that makes clear 
[Tr. 850] that it is the Chairman’s statement which deter- 
mines the question under inquiry. And then the Govern- 
ment referred to this letter of Mr. Arens to Congressman 
Walter and to the other eight members of the Committee, 
which is the letter which was allegedly the authority for 
the action if nobody publicly objected to the action. 


‘‘The hearings will deal with the application for, 
and the use of, American passports abroad. During 
the hearings it will be shown that many of the witnesses 


subpenaed attended Communist-sponsored gatherings. 


in Europe and Asia, without advising the State Depart- 

ment of their intention to do so. The hearings will 
also show, by means of friendly witnesses, that the 
purpose of the travel as set forth on their passport 
applications was executed under instructions from the 
Communist Party.”’ 
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That letter is relevant for two purposes. It shows that 
the question under inquiry was passports and it also shows 
that Mr. Miller in all respects fell out of it. .There never 
was one word he made an unauthorized use of a passport or 
he did everything that they were looking at. 

And what is more, if I may interject this at this time, 
there wasn’t even a question to Mr. Miller if he had [Tr. 
851] ever made an unauthorized use of a passport. They 
didn’t say to Mr. Miller, ‘‘What did you do over there?”’ 
They didn’t bother. They didn’t care about it. They 
weren’t trying to find out what Mr. Miller had done with 
his passport. They were trying to hold him up to scorn 
and ridicule. But it is not only the rules of the Committee. 
It is not only the Chairman’s statement. It is not only Mr. 
Arens’” letter. 

Why, the very title of this letter, the very title of this 
hearing, makes clear it is passports, ‘‘Investigation of the 
Unauthorized use of United States Passports’’. 

Now, at several times Mr. Hitz, although he has refused 
to limit himself to the questions of pertinency as the ques- 
tion under inquiry, he has made several statements which 
in a way would appear to indicate that even he, although 
he wouldn’t concede that this was the question under in- 
quiry, he has made several statements to the record which 
seem to indicate that and I believe your Honor has made 
several statements during the course of this trial which 
would indicate that that was the question under inquiry. 

I have a memorandum there with the list of statements 
but I shall not take the time to read them. Now, if this was 
the question under inquiry then what difference does it 
make what the full power of the Committee might be? If 
the question under inquiry was passports, then the question 
must be pertinent to passports—not to the full power of the 
Committee. 

[Tr. 852] Now, if your Honor please, any holding indicat- 
ing that the questions could be pertinent to the full power 
of the Committee, any holding that the questions are perti- 
nent to that and that that is enough, would render surplus- 
age a part of the statute. The statue says in so many words 
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that a man is only guilty if he refuses to answer questions 
pertinent to the question under inquiry. 

To say that the question under inquiry is the full author- 
ity of the Committee in effect means to read those words 
right out of the statute, because, if your Honor please, 
even if you didn’t have those words, if a question is out- 
side the authority of the Committee the man has committed 
no crime. Those words are a limitation on the power of the 
Committee. 

Not only must his question be within the authority but it 
must be pertinent to the question under inquiry because, 
as I say, if it was only that the questions must be pertinent 
to the full authority you wouldn’t have needed those words 
in the first place. 

And the legislative history of that provision makes per- 
fectly clear that Congress in 1857, when they enacted the 
contempt statute, wanted to limit the answers that must be 
given to things pertinent to the question under inquiry. 
We are not, as Mr. Hitz has argued before but did not now, 
we are not suggesting and we are not saying that the state- 
ments by the Chairman of the question under inquiry in 
any way [Tr. 853] derogates from his power. Sure, if the 
Committee wanted to give Mr. Miller new notice and time 
to think about it and change the question under inquiry to 
the full scope of the authority, maybe they could do ie 
But they didn’t. 

There isn’t one showing on this record that aaiybody at 
any time ever suggested. to Mr. Miller that the question 
under inquiry was anything other than passports. Pass- 
ports was the subject that was put on the Congressional 
Reeord. It was put in the newspapers from sources ema- 
nating from the Committee and at no time did anybody 
challenge this to Mr. Miller. 

He was allowed under our Constitution that provides for 
due process of law and for notice to a defendant, he was 
allowed to treat this as a hearing on passports and, indeed, 
he did treat it as a hearing on passports and he said to 
the Committee, ‘‘I do not think this is pertinent to pass- 
ports.’’ 
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It was perfectly clear that he was on notice of passports; 
that he believed it was passports and if it was anything 
other than passports it would be a violation of due process 
of law to force him to answer questions on a subject that 
the Committee had announced and which he believed to be 
the question under inquiry. 


This is, of course, the Government’s position. Whether 
it is the Government’s position in this court or not is not 
clear to me, but it is certainly the Government of the 
[Tr. 854] United States’ position. In Sacher vs. United 
States this is what happened. A well-known Communist 
lawyer named Harry Sacher was called before the subver- 
sive subcommittee of the Senate Judiciary Committee. It 
is called the Internal Security Subcommittee. 


The announced subject under inquiry was the Matusow 
recantation. Mr. Sacher was asked some questions about — 
that and then the Committee counsel said to Mr. Sacher, 
‘‘Have you ever been a Communist’’ and Mr. Sacher said, 
“‘T don’t see what that has got to do with Matusow.”’ 


And the Committee counsel said, ‘‘ Well, it may not have 
anything to do with Matusow but it has got something to 
do with the bill pending on Communist lawyers in the 
Federal Courts, so answer the question’’. Mr. Sacher 
didn’t answer the question. There were several questions © 
of this kind of him and there was also questions that, were 
not so justified by Committee counsel. 


Judge Holtzoff, at Mr. Hitz’ urging, treated the question 
under inquiry as the full authority of the Internal Security 
Subcommittee and convicted Mr. Sacher. In the Court of 
Appeals this was dropped. They said the question under 
inquiry was Matusow and they held the questions, relevant 
to the inquiry, on Matusow. 


Then Mr. Sacher appealed to the United States Sec 
Court where the case now rests on petition for [Tr. 855] 
certiorari which has not been granted but-which is obviously 
being held for the Watkins decision, because there were 
several opinion-days when the certiorari would have come 
down had it not been held for another decision. 
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And in the Supreme Court the Solicitor General does 
not contend that the full authority of the Committee was 
the question under inquiry. The Solicitor General admits 
that the question under inquiry was the Matusow hearing. 
And he says, ‘‘ We do not justify anything here on the ques- 
tion of the full inquiry’’. 


‘“What we say is that one of the questions was clearly 
‘pertinent to the Matusow recantation. The other two 
there may be some doubt about, but the conviction 
stands whether or not he refused to answer two ques- 
‘tions he shouldn’t have been forced to answer because 
he refused to answer one that was proper.’’ 


In the Sacher case both the Court of Appeals and the 
United States of America have agreed that the question 
under inquiry cannot be the full authority but is the specific 
thing which the Chairman announces at the opening of the 
hearing. 

And finally, if your Honor please, the Watkins case: 
There has been some suggestion from, I think, your Honor, 
yourself, as well as from the Government here that the 
Watkins [Tr. 856] case indicates in some way or other that 
the subject under inquiry might be the full scope of author- 
ity of the Committee. 

As I have pointed out to your Honor, and I want to 
reiterate it here because it is of most importance to the 
defense, as I have pointed out before, the Watkins case 
did not raise the issue of pertinency to the question under 
inquiry. The Watkins case raises the issue of pertinence 
to the full authority of the Committee and that is what the 
Court of Appeals decided. 

Furthermore, the essential difference between Watkins 
and Miller, the essential difference between that case and 
this case on pertinence, is that Watkins, in an inquiry 
involving a labor official and labor, refused to name persons 
in 'the labor fields. And in this case in an inquiry in pass- 
ports Mr. Miller refused to name people who had nothing 
to do with passports. 

This case is different from Watkins because the people 
about whom Watkins was asked were people as to. whom 
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the subject under inquiry was involved, namely, a labor 
man being asked about labor people. Mr. Miller was called 
on @ passport application and was asked about people as 
to whom the Government has conceded that there is not 
one word about them in any way, shape, or form, dealing 
with passports. 

And so we say to your Honor that there can be no ques- 
tion, and we ask your Honor to find that the question under 
[Tr. 857] inquiry was the unauthorized use of United States 
passports. We say that any other finding as to the ques- 
tion under inquiry would not only be contray to the rules, 
the Chairman’s:statement, the Barenblatt case, the defend- 
ant’s Exhibit No. 5, namely, the letter of Mr. Arens, the 
title, the Sacher case, the Government’s own position, but 
would, in fact, be a deprivation of due process of law be- 
cause it would mean that a man who went before a committee 
believing that the issue was the unauthorized use of pass- 
ports, who went there believing that, and refused to answer 
a question because he did not believe it pertinent to the 
unauthorized use of passports could be convicted on a 
question under inquiry that was not in his mind at the time 
he refused to answer the questions. 

Now, we have no doubt, and we most respectfully submit, 
that what we are dealing with here is a question of pass- 
ports. I say to your Honor in all sincerity in the time that 
remains available to me it shall be my purpose to show 
that the questions asked: Mr. Miller, at the basis of this 
indictment, are not pertinent to passports in any way, 
shape, or form. 

Now, let me, say to your Honor before I go further that 
it is not enough to show that these are pertinent. The 
Government had the burden to show that these were perti- 
nent beyond a reasonable doubt, and I don’t even believe 
Mr. Hitz [Tr. 858] claims that it has been shown beyond a 
reasonable doubt. I say that to find on this flimsy hearsay 
that has been produced in this court that these questions 
were pertinent beyond a reasonable doubt is to reject 
every. rule of reason that is known. 

And I would like to read, your Honor, from Page 452 of 
202 F. 2d, the Bowers case: 
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‘‘Tt should be borne in mind that when Bowers ap- 
peared for trial in the District Court he was presumed 
to be innocent and that presumption remained with him 

‘throughout the trial. The United States had the task 

of proving his guilt beyond a reasonable doubt and a 
part of that task was to show the pertinency of the 
questions he refused to answer since pertinency was 
not apparent from the questions themselves.’’ 


Let me repeat that: 


‘““The United States had the task of proving his 
guilt beyond a reasonable doubt and a part of that task 
was to show the pertinency of the questions he refused 
to answer since pertinency was not apparent from the 
questions themselves.”’ 


If your Honor please, we have a perfectly clear [Tr. 859] 
case of where pertinency was not apparent from the ques- 
tions themselves and where the Government had the burden 
to prove pertinency beyond a reasonable doubt, and they 
have failed wholly and completely in any way, shape, or 


form, to prove pertinency at all, but if they had proven the 
slightest bit of pertinency it certainly under no circum- 
stances could be called pertinency beyond a reasonable 
doubt. : 

But there was no proof of pertinency at all whether it was 
a reasonable doubt or otherwise. 

Now, I have mentioned before the question of these not 
being pertinent on their face. I don’t have to rely upon the 
Government’s concession for that. It is perfectly clear that 
they weren’t perinent on their face. 

Here is a man called for passports and asked for the 
names of other people. That couldn’t in any way, shape, or 
form, be pertinent on its face. Furthermore, the fact it was 
clearly not pertinent on its fact was from the fact that 
Mr. Miller said, ‘‘I don’t know; I can’t see the pertinence’’, 
and nobody suggested what it was. 

‘But what is more, it wasn’t pertinent in context. Mr. 
Miller was being asked other types of questions. He was 
being asked about his past, about various things, about his 
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writings. It was being said, ‘‘Isn’t it true, Mr. Miller, you 
criticized the Un-American Activities Committee’’ as 
though there was something about criticism of the Un- 
American [Tr. 860] Activities Committee which itself is 
disloyalty. Mr. Miller was being asked all sorts of ques- 
tions the context of which wouldn’t have se the slightest 
idea that they were pertinent. 

And then not only are these not pertinent on their face, 
they are not pertinent in context, but there was no answer 
when he questioned the pertinence. 

Let me read to your Honor again what Mr. Hitz adverted 
to before, the two questions that Mr. Hitz seems to suggest 
that all Mr. Miller was saying was that one question isn’t 
pertinent, but that is a most technical and misleading read- 
ing of the record. 

Mr. Miller was directed to answer the first of the two 
questions in the indictment, and then the Chairman with- 
drew that direction. And then Mr. Miller gave quite a 
statement of his position on the relationship of art and 
literature to Marxism and what he felt. 


And then the:Chairman interrupts and indicates that he 
does not want to have him go further with that. And then 
Mr. Arens interrupts the Chairman and says: ‘*Was 
Arnaud D’Usseau Chairman?’’ And mind you, this is before 
there is any suggestion that he has been directed to answer 
the first question. Along comes Mr. Arens and asks him the 
second question, ‘‘Was Arnaud D’Usseau chairman?’’ 


‘Mr. Scherer. Just a moment, Mr. Chairman, [Tr. 
861] May I interrupt? 

‘‘The Chairman. Yes. 

‘‘Mr. Scherer. There is a question before the witness, 
namely, to give the names of those individuals who were 
present at this Communist Party meeting of Com- 
munist writers. 

“‘There is a direction on the part of the Chairman to 
answer that question. Now, so that the record may be 
clear, I think we should say to the witness—witness, 
will you listen? 

‘““Mr. Miller. Yes. 
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‘‘Mr. Scherer. We do not accept the reasons you gave 
for refusing to answer the question and it is the opinion 
of the Committee that if you do not answer the question 
you are placing yourself in contempt. 


‘¢(The witness confers with his counsel.) 


_ **Mr. Scherer. That is an admonition that this Com- 
mittee must give you in compliance with the decisions 
of the Supreme Court. 

‘‘Now, Mr. Chairman, I ask that you again direct 
the witness to answer the question.’’ 


Notice the witness said nothing since the Arnaud D’Us- 
seau question was asked and the Committee brought the 
{Tr. 862] other question back in. 


‘‘Mr. Scherer. Now, Mr. Chairman, I ask that you 
again direct the witness to answer the question. 

‘<The Chairman. He has been directed to answer the 
question and he gave us an answer that we just do not 
accept.”’ 

Again no answer or nothing from the witness. 

‘“‘Mr. Arens. Was Arnaud D’Usseau chairman of 
this committee of Communist Party writers which took 
place in 1947 of which you were in attendance? 

‘‘Mr. Miller. All I can say, sir, is that my conscience 
will not permit me to use the name of another person 

‘and that my counsel advises me that there is no rel- 
evance between this question and the question of 
whether I should have a passport or there should be 
passport legislation in 1956.”’ 


It is perfectly clear that the two questions were inter- 
woven there and that the first time that Mr. Miller got a 
chance to speak he was saying these questions have nothing 
to do with passports. 

I am not arguing here that Mr. Miller had a right not to 
answer that question or any question because of [Tr. 863] 
conscience. Mr. Hitz cited various cases that say you can’t 
refuse to answer questions on conscience. You can’t refuse 
to answer questions on conscience ; of eourse, you can’t. We 
conceded to that at the opening of this trial. 
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But you can refuse to answer questions if they are not 
pertinent and Mr. Miller said to the Committee that these 
questions aren’t pertinent and the Committee never said 
back anything; they never said boo back except ‘‘answer, 
answer, answer’’. 

And now, if your Honor please, what could the Govern- 
ment have shown that might have proved these questions 
pertinent? Well, they might have shown that these people 
had something to do with passports. But your Honor will 
recall that they have thrown that all out of the window. 
The Court will recall that the defendant sought to subpoena 
all writings in the hands of the Committee relating to the 
unauthorized use of United States passports or the dis- 
cussion of same by any persons attending the meetings re- 
ferred to in the questions forming the basis of this indict- 
ment. 

At the hearing on the subpoena, on the Government’s 
motion to quash the subpoena, Mr. Hitz stated categorically 
that the Committee did not have and never did have any 
such material, and then he went on to say and I will quote 
it. And this is the Government’s concession that they 
didn’t have the only kind of testimony that could con- 
ceivably have [Tr. 864] made the questions.in the indict- 
ment pertinent if they had been admissible. 


‘‘IT may say to further simplify the issues of the case, 
your Honor, and for the future of the trial of this case, 
the Government will not offer any testimony that the 
persons with whom Mr. Miller stated that he had met, 
and refused to name, that they were either users of 
passports or possessors of passports or had engaged 
in passport activities’’. 


Mr. Hitz didn’t only concede that these people hadn’t 
used passports wrongfully; he conceded that they didn’t 
have any evidence that they had used passports in any 
way, shape, or form, used passports rightfully or wrong- 
fully. He didn’t say that he had evidence that was ad- 
missible or inadmissible. He just said these people had 
nothing to do with passports. 

And we say to your Honor that the suggestion that you 
can prove beyond a reasonable doubt that questions were 
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pertinent to the question of passports when you ask a man 
to name other people, when you concede that those other 
people had nothing whatever to do with passports, legally 
or illegally, seems to us almost to reach the stage of ab- 
surdity, because if it can be proved beyond a reasonable 
doubt that this was pertinent then we would say there is no 
[Tr. 865] defense of pertinency left in the United States 
of America. 
Now, I will say this quite frankly to your Honor. I have 
been in this courtroom for six days and I don’t know today 
why these questions are pertinent. I couldn’t right now, 
if I were given an oath to say why these questions were 
pertinent, I could not answer this question and yet Mr. 
Miller is charged, when he tried to raise that problem, he 
is charged with knowing what seems to be to be unknow- 
able. 
Let me just read you Mr. Hitz’ opening statement. 
May I have the first transcript, please? 
. Let me just read you the two statements of pertinency 

that Mr. Hitz said at the opening of this trial and see if 
they are clear enough for any man if they had been made 
even then to have decided whether they were pertinent. 
These are the two statements in the opening statement 
that’ are supposed to show the pertinence that we were 
defending against. 


‘‘With that testimony, with that background, the 
Committee not only had the right but it had, indeed, 
the duty, your Honor, we will contend, to pursue the 
matter to find out whether he was telling the truth or 
not, to verify the record, to determine if it could who 
those persons were so as to determine whether he was 
a person who fitted within the categories of the regu- 
lation [Tr. 866] or the pending legislation, to determine 
whether or not the regulations, the pending legislation 
or existing legislation or any legislation which they 
might be able to draft would meet the problems that 
the Congress and the State Department envisioned, 
namely, the danger to the country of travel abroad of 
persons who were either Communist Party members, 
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those under its discipline, those who were substantial 
supporters, or those whose travel abroad would be to 
the disadvantage of this country’s interest.’’ 


That was one of the statements that we were supposed 
to understand what is pertinent and show pertinence. [I 
didn’t understand it and I don’t ee it. And the 
second is at the bottom of Page 53. 


‘<The Government will contend from this informa- 
tion, which I have outlined to you, and the testimony 
of Mr. Miller, himself, that it was the right and the 
duty of the Committee to ask him, to require an answer 
to the questions concerning these persons whom he 

-admitted meeting with, who could have thrown light 
upon the participation of this individual, of themselves, 
and of any other persons so that [Tr. 867] it can de- 
termine the extent and the devices of the subversive 
activity that this Committee was empowered to and 
directed to investigate in the national interest.’’ 


I respectfully submit that if that had been said to 
Mr. Miller at the time of the hearing you still couldn’t 
have told the pertinence and yet Mr. Miller was supposed 
to have made.a decision, on which his whole life may de- 
pend, on that basis. 

Now, the truth of the matter is that the testimony here 
doesn’t show. any pertinence. Quite respectfully we say 
to your Honor the testimony seems to be in three parts. 
We believe that most of it should have been excluded. The 
first set of testimony was the Committee information about 
the defendant. That was admitted by hearsay. In other 
words, it was admitted by the testimony of a man who 
didn’t know whether they had that information or not. 

It was admitted by the testimony of a man who said 
““somebody else told me we had this information’’. And . 
yet what did it say? What was this testimony that Mr. 
Arens was allowed to give in violation of the hearsay and 
written and best evidence rules? "What was the testimony 
even after he gave it? 
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It was that they had evidence that Mr. Miller had in 
the past been involved in Communist activities. But who 
{Tr. 868] says he hadn’t? Mr. Miller never said he hadn’t. 
If there ever was a case where the man said ‘‘I had been’’, 
why, it was Mr. Miller. 

You know, Mr. Arens was up there trying to prove 
what Mr. Miller told the Committee. On Page 4663 of 
Part 4 of the hearings, Government’s Exhibit No. 13: 


‘Mr. Miller. I would not support now a cause or 
movement which was dominated by the Communists. 

‘“‘The Chairman. But you did at that time.’’—re- 
ferring to 1947-—— 

‘‘Mr. Miller. I did, yes.’’ 


Mr. Miller volunteered about these meetings. Mr. Miller 
didn’t hold this back. There was no suggestion or nothing 
new has been added here. It is true that some hearsay 
has been added in an effort to hurt Mr. Miller’s reputation. 
I would say that the use of these files, even in a courtroom, 
when Mr. Arens admitted that the files contained the rank- 
est kind of third degree hearsay, and I asked him, ‘‘ Would 
you take into your files any type of hearsay’’, and he said, 
‘*Ves’?, 

And yet he was allowed here to testify and to blacken 
Mr. Miller’s character through that kind of hearsay when, 
in fact, Mr. Miller had given a very clear denial of member- 
ship. And while I am on that subject, if there ever [Tr. 
869] was anything clear it was that the Committee’s didn’t 
have any information about Mr. Miller’s membership in 
the Communist Party because they didn’t even put the 
question to him. 

Of all the outrageous suggestions that the purpose of 
the questions that were put to Mr. Miller were to show 
that he was a Communist or had been a Communist or 
under Communist discipline, when they never even asked 
him the question, that would be the most outrageous. The 
idea that the Committee was trying to find out if Mr. Miller 
in 1947 had been a Communist when they didn’t even bother 
to ask him the question just seems to me a ices that 
doesn’t deal with reason. 
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And secondly, the evidence produced is Mr. Arens’ opin- 
ion on discipline. I shall not repeat that. I feel that 
Mr. Arens was the one man in America who should not 
have been allowed to testify to that because he was in 
fact an interested party and he was really testifying to 
what he claims now, one year after as an afterthought, 
was in his own mind, but if there was any question about 
that that has now been rebutted. 

A completely disinterested witness, one whose expert 
qualities cannot be challenged, one whose service to his 
country is recognized, one who came here without fee and 
without problem, one who came here on his own to do what 
he felt was right, testified this morning that that question 
[Tr. 870] could not possibly have elicited any information 
on the point that Mr. Arens suggested. And yet your 
Honor is asked to find on the basis of an opinion of that 
kind, as Mr. Arens gave, your Honor is supposed to find 
beyond a reasonable doubt that this was pertinent. 

And finally the suggestion was made that the source 
of a question put to Mr. Miller—not the questions in the 
indictment—but the source of another question was the 
statute. Mr. Arens, over our objection, was allowed to 
testify that the source of a question, on the bottom of 
Page 4659, was the statute. The question is: ‘‘Would you 
in 1947 have taken an oath, even though you are now 
mistaken as to whether or not you did take one, would 
you have taken an oath in 1947 that you had not contributed 
to the Communist cause, supported, or been under its disci- 
pline’’? Mr. Arens answered that that comes from some 
statute or some bill somewhere. 

But we say to your Honor you couldn’t possibly read 
the two pages before and the four pages after that and 
have any idea that that was anything but an afterthought 
made up in preparation for this courtroom, because Mr. 
Arens at that time had in his hand, as this document shows, 
Mr. Miller’s testimony before the Youth Board. And let 
me read you Mr. Miller’s testimony before the Youth Board 
from which this very question came. 


[Tr. 871] ‘‘Finally some two years ago I issued a 
statement which was printed in the press in reply to 
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a State Department statement and in this I categori- 
cally denied that I was supporting the Communist cause 
or contributing to it or was under its discipline or 
domination.”’ 


Mr. Arens was clearly and completely only paraphrasing 
Mr. Miller’s own statement before the Youth Board when 
he asked that question. And it shows the danger of allowing 
a witness to come in here and testify to pertinence when he 
was involved in that question himself and when his purpose 
is to find pertinence, to demonstrate that he asked a question 
he had a right to ask. 

Let me point out, if your Honor please, that the witness 
Arens didn’t produce facts in here. The witness Arens was 
in here to make a second argument in favor of pertinence 
and that is what his testimony amounted to. 

He was arguing for the logical relationship of these 
matters. That should have been left to Mr. Hitz and myself. 
Mr. Arens had nothing to add to the facts of this case. 
Indeed, a suggestion that I made at the time of the motion 
to dismiss is in effect what this case is about. I made a 
suggestion at the motion to dismiss that the right way to 
try this case under Sinclair and the following cases was to 
try it on the transcript of Mr. Miller’s testimony before 
the [Tr. 872] Committee and I still say that suggestion was 
right, because anything else has been Mr. Arens argument 
about why he was right when he asked that question. 

There has been no factual information produced here 
which would in any way, shape, or form have shown that 
what was not pertinent on its face became pertinent beyond 
a reasonable doubt by view of what was produced. 

Now, there seems to be two theories that the Government 
is going on. I believe I have ten minutes more, your Honor. 

The Court: I will give you ten minutes. I don’t know 
that you have it. 

Mr. Rauh: Well, I looked. It said five after. 

The Court: Well, if you looked you are correct. 

Mr. Rauh: I looked here (indicating). 

The Court: The Court’s notes were that you had begun 
at three but it may be that the Court was in error about it 
a few minutes, but you may have ten minutes. 
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Mr. Rauh: Thank you, your Honor. 

Now, the Government seems to have two theories. 
Neither of these theories prove pertinence. The first theory 
is that when you call a man you have got a right to do any- 
thing with him you want. That is really what the theory 
comes down to, but the fact that you get him on the stand 
you can ask him any question you want. That is what it 
comes down [Tr. 873] to. If you have got a man on the 
stand you can say to him, ‘‘Tell us anybody you ever met; 
tell us anything you ever did’’. Well, now, they really 
wouldn’t go through with that theory, if they had asked 
him, ‘‘Tell us, Mr. Miller, what the price of milk was’’. 

Then they would know that that had nothing to do with 
passports. But they say once you put to the witness, once 
you have him on the stand you can go around and sort of 
make him tell everything about everybody. 

Well, the Rumely case settled that to the contrary. I have 
here the Rumely decision and that was exactly the question 
that was put to Mr. Rumely and that was exactly what the 
Court said couldn’t be done. Mr. Rumely was asked, ‘*Who 
bought those books at the lower cost? Who helped you 
lobby by paying for a lot of books above cost so they were 
helping you out?”’ 

And the Government got from the Court of Appeals the 
very answer that they should get in this court. The Govern- 
ment says that pertinency in this case was sufficiently shown 
by the fact that appellant had registered under the Federal 
Lobbying Act even though under protest. ‘The claim is 
startlingly broad. If valid it would mean that all the affairs 
of any person who represented another in respect to legis- 
lation would be opened to inauiry. But as we have in- 
dicated, pertinency as used to describe a requisite for [Tr. 
874] valid congressional inquiry means pertinency to a 
subject matter properly under inquiry—not pertinency to 
the person under interrogation. 

In other words, it means exactly what we are saying here, 
and this is at Page 177 of 197 F. 2d, 166, what the Court of 
Appeals is saying there by Judge Prettyman. And this was 
affirmed on other grounds in the Supreme Court and is 
the law governing this District that when you have a man 
on the stand it does not mean that you can make him tell 
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all about the people with whom he is associating because 
that is exactly what they tried to make Mr. Rumely tell and 
that is exactly what Mr. Rumely wouldn’t tell and that is 
exactly why the court directed his acquittal. 

And then the other theory seems to be that these were pre- 
liminary questions. For the first time I have heard that in 
this courtroom, the first suggestion that was ever made why 
Mr. Miller’s questions were relevant. The suggestion was 
made that if they had got the names they would have called 
these people and these people might have told them some- 
thing. 

Well, the Bowers case settles that. They were asking Mr. 
Bowers, ‘‘Do you know William Johnson? Do you know 
him?’’ Two questions. And a suggestion was made that 
maybe that was all right to ask him if he knew William 
Johnson because maybe then they could have gotten ahold 
of Johnson. 

[Tr.875] And this is the Court of Appeals’ answer: 


‘‘Tt will not do to say the questions were preliminary 
in nature and had they been answered would have led 
to and been followed by questions plainly pertinent for 
on that theory pertinency need never be shown in a 
prosecution under the statute. It could always be 
said the questions were preliminary. The indictment 
charged the seven questions were themselves perti- 
nent. The allegation is not sustained by a mere pos- 
sibility that they might have led to later relevant 
questions.”’ 


That is exactly what has happened here, only our case 
is even worse. In Bowers they were suggesting or the 
Government was suggesting that maybe asking these ques- 
tions and getting an answer would have led to later ques- 
tions to this witness. The Government here suggests one 
step further, not that they delayed the questions to this 
witness, but that they would call another witness and the 
other witness would then be in the position of answering 
some questions which might be helpful to something. 


» 


635 


But remember, these people had nothing to do with pass- 
ports. The Government conceded that before the trial 
ever started. 

Now, I think if your Honor wants to find out why [Tr. 
876] we think this is pertinence by afterthought, let’s take 
a look at what the Government or what Mr. Arens didn’t 
ask. You have to find what the Committee purpose is 
not only from what he did ask but from what he didn’t ask 
and I will close now. 

He didn’t ask the question, ‘‘Were you ever a member’’. 
He didn’t ask anything about what happened at the meet- 
ings. Was there an agenda? Was anything there? He 
didn’t ask how Mr. Miller acted in Europe on his passports. 
He didn’t ask any of the things and, remember, he had a 
witness, if your Honor please, who was willing to answer 
and said he was willing to answer and did answer all ques- 
tions except those for a few names of some people he had 
met with a few times ten years before, and despite the fact 
he was ready to answer every question about him, the 
Government didn’t bother to ask the questions which they 
now claim they wanted this information for. 

I will close without arguing but stating we will include 
in our brief the question of pertinence meaning in addi- 
tion to relevance it means materiality, and there has been 
no suggestion of the slightest materiality between this 
information and ‘the question under inquiry. 

And we say to your Honor most respectfully that there 
is not the slightest showing of pertinence. And yet the 
Government has the burden of showing it beyond a reason- 
able [Tr. 877] doubt. And we say to your Honor that in 
view of the constitutional questions that lurk if a finding 
of pertinency should be entered, it would behoove the Court 
to follow the rule of the Supreme Court that where consti- 
tutional issues are presented one interprets situations in 
order to avoid those great issues, but in this case there 
will be no need for interpretation because on no stretch 
of the imagination could the Government be said to have 
proved beyond a reasonable doubt this important issue of 
pertinency. 
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And we respectfully submit that the only order that can, 
consistent with justice and fairness and the law, be entered 
in this case is one of acquittal. 


CrLostnc ARGUMENT ON BEHALF OF THE Untrrep STATES 


Mr. Hitz: Your Honor, I merely would like to point out 
that we make two answers to the objection that the Com- 
mittee did not comply with Rule No. 1. 

We answer that that Rule No. 1 is a procedural admin- 
istrative rule that is not jurisdictional to a holding of a 
proper committee hearing; that is not available to the wit- 
ness if it is not followed. 

In addition to that we say that it was complied with 
because there was authority given for the holding of these 
hearings by acquiescence after notice by Mr. Arens to each 
one of the members of the Committee that such hearings 
were intended. 

{Tr. 878] Thank you. 

Mr. Rauh: If your Honor please, in view of the circum- 
stances this afternoon, would your Honor consider giving 
us an extra forty-eight hours on the brief? 

The Court: In view of what circumstances? 

Mr. Rauh: Well, in view of the fact that we were not 
given all the time we asked for on the argument we would 
like to cover some of the points we didn’t cover in the 
argument on the brief, and I must say that this is partly 
for myself but it is partly for Mr. Wyle. 

We have been working on this case steadily for three 
weeks. We are tired and if your Honor could see fit to 
give us forty-eight more hours we would take it. If you 
would see fit not to give us forty-eight more hours we 
will do it on Tuesday, sir. 

The Court: Well, the Court certainly has never in its 
experience on the Bench sought to curtail any litigant from 
his right to develop and present to the Court any point 
which he desired to present, and to give adequate time for 
the presentation of any point that he desires to present. 

The Court has stated its reasons for feeling that adequate 
time appears to have been given in allowing counsel until 
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next Tuesday. In view of the showings by way of briefs 
and by way of full opportunity to present any question 
which has been granted by the Court, the Court will allow 
one extra [Tr. 879] day. 

The Court will allow the briefs to be filed on next Wednes- 
day rather than next Tuesday. 

Mr. Rauh: Thank you very much, your Honor. 

The Court: Court is adjourned. 


(Thereupon the instant hearing was concluded at 4:20 
o’clock p.m. this date.) 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 164-57 
Untitrep States 
VS. 


ARTHUR MILLER, DEFENDANT. 


The Defendant is charged in the Indictment under Title 
2, Section 192, United States Code,’ with unlawfully refus- 
ing to answer questions asked of him on June 21, 1956, 
before a Subcommittee of the Committee on Un-American 
Activities of the House of Representatives then conducting 
hearings pursuant to the legislative Reorganization Act 
of 1946, Section 121(q), (60 Stat. 828) and House Resolu- 
tion 5, 84th Congress.’ 

The questions asked of the Defendant, which he is charged 
with having refused to answer are: 


1 *¢Hivery person who having been summoned as a witness 
by the authority of either House of Congress to give testi- 
mony * * * upon any matter under inquiry before either 
House * * * of any Committee of either House of Congress, 
* * * who, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor,’’ 

2 <««The Committee on Un-American Activities, as a whole 
or by subcommittee, is authorized to make from time to 
time investigations of (1) the extent, character, and objects 
of un-American propaganda activities in the United States, 
(2) the diffusion within the United States of subversive 
and un-American propapganda that is instigated from 
foreign countries or of a domestic origin and attacks the 
principle of the form of government as guaranteed by our 
Constitution, and (3) all other questions in relation thereto 
that would aid Congress in any necessary remedial legisla- 
tion.’’ 
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‘¢Can you tell us who were there when you walked into 
the room’’ as set forth in Count 1 of the Indictment, 
and 

‘‘Was Arnaud Usseau chairman of this meeting of the 
Communist Party writers which took place in 1947 
at which you were in attendance?’’ as set forth in 
Count 2 of the Indictment. 


The evidence before the Court establishes that it was 
developed during the above hearing that the Defendant, a 
successful playwright, had been identified with movements 
and organizations having Communistic relationships and 
that the questions set forth in the Indictment had to do 
with a meeting of Communist Party writers in 1947, the 
Defendant testifying before the Committee that he had 
attended about five or six such meetings. 

To state the situation concisely, the Defendant, a witness 
before a Subcommittee of the Un-American Activities 
Committee in 1956, refused to answer when asked questions 
as to who were present at a meeting of Communist Party 
writers which he attended in 1947 and whether a named 
individual was chairman of that meeting. 

As outlined by the Court, at the beginning of this trial 
in considerable explanatory detail and acquiesced in, or, 
at least not gainsaid by the Government or by Defendant, 
the ultimate, if not indeed the sole issue in the trial is 
whether the questions which Defendant refused to answer 
before the Congressional Committee were pertinent to the 
question then under inquiry by that Committee. 

The Defendant’s position is that the pertinency of the 
questions asked the Defendant to the question under inquiry 
is to be tested solely by the purpose of the particular hear- 
ing at which Defendant refused to answer, as that purpose 
was stated by the Chairman at the commencement of the 
hearing. This opening statement by the Chairman was: 


‘‘The hearings which the Committee on Un-American 
Activities are beginning this morning deal with one of 
the most vital aspects of our entire security problem, 
the fraudulent procurement and misuse of American 
passports by persons in the service of the Communist 
conspiracy.’’ 
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The Government, by its counsel, stated that it would 
undertake to establish that said questions were pertinent 
to the subject of the fraudulent procurement and misuse 
of American passports by persons in the service of the 
Communist conspiracy, as announced by the Chairman of 
the Subcommittee. 

At the outset Defendant contends that the Subcommittee 
had no legislative purpose in asking the Defendant the 
questions which formed the basis for this indictment. It is 
clearly requisite that the Subcommittee must have a valid 
legislative purpose in investigating the subject matter 
which is the question under inquiry, during which investi- 
gation the specific questions were asked. Barsky v. United 
States, 83 U.S. App.D.C. 127, 167 F.2d 241 (1948), cert. 
denied, 334 U.S. 843 (1948). The power of the Sub- 
committee to investigate for legislative purpose is equally 
clear. In the recent case of Quinn v. United States, 
349 U.S. 155, 99 L.Ed. 964 (1955), petitioner had appeared 
before a Subcommittee of the Committee on Un-American 
Activities and had refused to answer a question which the 
Subcommittee asked him. The Court there said: 


| There can be no donbt as to the power of Congress 

by itself or through its Committees, to investigate 
matters relating contemplated legislation.’’ (Emphasis 
supplied) 


Also in the case of Barenblatt v. United States, U.S. 
App. D. C.— , 240 F. 2d 875 eT) the Court of Appeals 
for this Circuit said: 





‘‘There can be no doubt that Congress has the power of 
inquiry and investigation when the inquiry or investiga- 
tion is upon a subject concerning which Congress may 
legislate.’ 


It is also clear that legislative investigations are presumed 
to have a legislative purpose. Townsend v. United States, 
68 App. D. C. 223, 95 F.2d 352 (1938). There can be no dis- 
pute concerning the right of Congress to legislate with 
respect to passports. In this case the Government has 
shown that the Subcommittee possessed information that 
American passports were being misused by persons con- 
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nected with, and controlled by the Communist conspiracy. 
In Barsky v. United States, supra the Court of Appeals of 
this Circuit stated: 


‘‘So that even as to ordinary subjects the power of 
inquiry by the legislature is coextensive with the power 
of legislation and it is not limited to the scope or content 
of contemplated legislation.’’ 


Since the Congress has power to legislate concerning pass- 
ports, it is evident that Congress had the right to investigate 
the subject of passports. It follows that investigations con- 
cerning passports conducted on the basis of that right have 
a legislative purpose. Additional significant evidence of 
legislative interest of the Subcommittee as bearing on the 
question of legislative purpose on the part of the Subcom- 
mittee is found in the fact that following the hearings it 
made recommendations to the Congress regarding proposed 
passport legislation. In the circumstances the Court finds 
that legislative purpose has been established. 

The question with which the Court is confronted is, there- 
fore, whether the questions which the Defendant refused to 
answer were in fact pertinent to the question then under 
inquiry by the Subcommittee, namely, the question of the 
fraudulent procurement and misuse of American passports 
by persons in the service of the Communist conspiracy. 

Considering this question the Court turns to the evidence 
introduced by the Government in relation to its burden of 
proving beyond a reasonable doubt that the questions which 
Defendant is accused of refusing to answer were pertinent 
to the question of the fraudulent procurement and misuse 
of American passports by persons in the service of the Com- 
munist conspiracy. 

The Government has introduced evidence to show that it 
was the information of the Subcommittee that passports 
were made use of to further the aims of the Communist con- 
spiracy and that Communists frequently had misused 
United States passports for that purpose; that United 
States passports had been misused in that persons bearing 
said passports had, on various occasions, passed behind the 
so-called ‘‘Iron Curtain’’; when in fact these passports 
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could only have been validly used in passing to and through 
various ‘‘Western’’ countries; that in some instances such 
travel in Communist countries was not noted upon said 
passports; that certain persons used aliases in traveling 
behind the iron curtain while they still possessed valid 
American passports entitling them to travel in other Euro- 
pean countries; that Defendant had joined the Communist 
Party in 1943, that Defendant’s sworn affidavit submitted 
to the State Department in 1956, and admitted in this trial, 
states in part: 


‘¢* * * to the best of my belief, I have never been a 
member of the Communist Party, although there were 
two short periods—one in 1940 and one in 1947—when 
I was sufficiently close to Communist Party activities 
so that someone might honestly have thought that I had 
become a member.’’; 


that at the time the Committee called the Defendant he had 
obtained and used a United States passport in 1947; that he 
used it again in 1949; that his application for a passport 
was denied in 1954; that at the time he testified before the 
Subcommittee in 1956, he had an application for a passport 
pending before the State Department; that Defendant had, 
in some manner, assigned either the production rights or 
the copyright, or the receipts of his play, ‘‘All My Sons’’, 
which was to be produced at the World Youth Festival in 
Prague in 1947, to an organization which was Communist 
controlled, in order to facilitate the production of this play 
in Prague in 1947; that the organization to which the De- 
fendant had made the assignment above referred to was 
The League of Women in Poland identified as a branch of 
the Congress of American Women, which latter organiza- 
tion was cited as subversive and Communist by the Attorney 
General in June and in September, 1948, and further cited 
as subversive and Communist by the Committee on Un- 
American Activities in April, 1950; that at the time De- 
fendant was called, he had been a sponsor of a World Peace 
Congress in Paris in 1949 and that this Congress was con- 
trolled by the Communist conspiracy; and that the Subcom- 
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mittee had information that Defendant had participated in 
a number of Communist front activities. 

The Court comes now to a consideration of that evidence 
which deals particularly with the refusal of Defendant to 
answer the two questions set forth in the Indictment relat- 
ing to the meeting in 1947. The Government witness is, and 
was when Defendant testified before the Subcommittee, the 
Director of the Un-American Activities Committee of the 
House of Representatives. This witness testified that the 
Committee had been informed that the Defendant had at- 
tended a series of meetings of Communist Party writers in 
1947, the leader of which group of writers was a man named 
Arnaud D’Usseau; that D’Usseau in 1952—some time prior 
to the calling of this Defendant by the Committee—had been 
called to testify before said Subcommittee and that he, 
D’Usseau, had refused to answer all questions relating to 
any alleged Communist Party membership or activity by 
him, invoking the provisions of the Fifth Amendment. 

Following the aforementioned testimony the Government 
produced testimony for the purpose of showing why the 
Subcommittee was interested in the question as to who was 
present at the meeting in 1947, and as to who presided at 
such meeting. There had been previously introduced a 
considerable number of documentary exhibits, a part of 
which exhibits were now read into the record by the Govern- 
ment, which exhibits tended to show the continuing interest 
of the Committee in any legislative or executive measures 
designed to protect United States passports from being 
obtained or misused by persons within the following cate- 
gories: those who were, or had been, known Communists; 
Communist sympathizers; contributors to the Communist 
conspiracy; persons under the discipline of the Communist 
conspiracy; persons who, there is reason to believe were 
going abroad to engage, knowingly and wilfully, in activi- 
ties which would advance the Communist movement; or 
persons who in any manner had engaged in activities which 
supported the Communist movement under such circum- 
stances as to warrant the rebuttable conclusion that such 
persons were engaged, or had been engaged, in these activi- 
ties as a result of Communist direction, domination or con- 
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trol. These documents included three bills which had been 
proposed in the Congress of the United States; the Internal 
Security Act of 1950; the Communist Control Act of 1954; 
and other documents containing excerpts from State De- 
partment Regulations regarding the issuance or use of 
passports falling within some of the above enumerated 
Communist categories. 

It was testified to by the Government’s witness that the 
Subcommittee was interested not only in those persons 
who would presently be encompassed within the above 
enumerated Communistic categories but also those who had 
in the past entered into such activities as would have placed 
them at some prior time within one or more of these 
categories. 

The record in this case establishes that the evidence 
before the Subcommittee at the time of Defendant’s refusal 
to answer the two questions in issue showed Defendant’s 
past relationship to passports and passport applications 
and the State Department’s inquiries as to Defendant’s 
Communistic affiliations in connection therewith. One of 
the Defendant’s passports was issued to him in 1947, the 
year in which he attended the meetings of writers of the 
Communist Party, in connection with which meetings, and 
with those in attendance thereat, Defendant refused to 
answer the questions he is herein charged with refusing to 
answer. The Subcommittee was inquiring of Defendant as 
to who the writers were who were in attendance at that 
meeting in 1947 and whether D’Usseau presided at said 
meetings. 

It is argued by Defendant that the Government has made 
no showing, or, indeed no claim that the Communist Party 
writers who were with the Defendant in the 1947 meeting, 
concerning whose identity Defendant refused to answer 
questions, were themselves in the service of the Communist 
conspiracy engaged in fraudulent procurement or use of 
American passports and for that reason inquiry as to their 
identity was not pertinent. With this contention the Court 
finds itself unable to agree. In the Court’s opinion the 
pertinency of the questions which the Committee might 
properly ask the witness, while conducting a hearing for a 
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legislative purpose, is not, in the light of all the circum- 
stances, to be determined by such a narrow test. 


In Townsend v. United States, supra, our Cireuit Court 
of Appeals stated: 


‘‘A legislative inquiry anticipates all possible cases 
(emphasis in the opinion) which may arise thereunder 
and the evidence admissible must be responsible to the 
scope of the inquiry, which generally is very broad.’’ 


Under existing laws, Departmental regulations and pro- 
posed legislation at the time of the Subcommittee hearings, 
individuals having certain designated Communist back- 
grounds or relationships were placed in categories of per- 
sons to whom the issuance of passports was prohibited or 
to be prohibited. Whether Defendant, a writer, and all 
other writers similarly situated, so far as concerns Com- 
munistic relationships, should be so prohibited by law or 
regulation appears to have been a matter of legitimate 
legislative concern to the Subcommittee. In the cireum- 
stances, an inquiry directed to Defendant as to the identity 
of the Communist party writers with whom he foregathered 
for discussions of the works of Communist writers would 
seem to be one logically caleulated to produce information 
which could be of assistance to the Committee in connection 
with its investigation of Communistie passport activities 
in relation to the aforementioned matter of legislative con- 
cern. Defendant had denied that he had ever been under 
Communist discipline and had testified that to the best of 
his belief he had never been a member of the Communist 
Party. He had testified further, ‘‘I was sufficiently close 
to Communist Party activities so that someone might 
honestly have thought that I had been a member.’’ In the 
circumstances, it was pertinent to the inquiry being con- 
ducted by the Subcommittee to ask Defendant questions 
that would, if answered, have given the Committee infor- 
mation by which it might check the correctness of Defend- 
ant’s testimony as to Communist membership and as to 
the nature and effect of his Communist activities. In the 
decision of our Circuit Court of Appeals, in Watkins v. 
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United States, 98 U.S. App. D.C. 190, 233 F.2d 681 (1956), 
now binding on this Court, it is stated: 


‘¢ An inquiry may not only be detailed when credibility 
is involved but ‘a legislative inquiry may be as broad, 
as searching, and as exhaustive as is necessary to make 
effective the Constitutional powers of Congress’ ”’ 


citing Townsend v. United States, supra. In the circum- 
stances the Court finds that the inquiry directed to Defend- 
ant as to the identity of his Communist Party writer asso- 
ciates was within the above-announced rule. 

It is contended by the Defendant that he had no notice 
of the question under inquiry which notice was necessary 
in order to enable him to determine whether the questions 
put to him, which he refused to answer, were pertinent to 
the question under inquiry. However, in the light of the 
clear statement by the Chairman at the opening of the hear- 
ing,’ previously quoted, Defendant’s contention, in the 
Court’s opinion, lacks validity. 

The Defendant also argues that the Government has not 
shown that his refusal to answer the questions which form 
the basis of this indictment was ‘‘willful’’ as required in 
order to constitute a violation of Section 192, Title 2, USC. 
The Supreme Court of the United States in dealing with a 
similar contention in the case of Quinn v. United States, 
supra, said: 


‘‘Or the Committee may disallow the objection and 
‘thus give the witness the choice of answering or not. 
* * * And if he does not then answer, it may fairly be 
said that the foundation has been laid for a finding of 
criminal intent to violate § 192.’’ 


Also in the ease of United States v. Deutch, 98 U.S. App. D.C. 
365, 235 F.2d 853 (1956), the Court of Appeals for this Cir- 
cuit said: 
‘‘To decline or refuse to answer a question, however, 
is by its very nature a deliberate and willful act.’’ 


Defendant argues that the Government has not shown, in 
relation to Count One of the indictment, that there was a 


i 
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sufficient direction by the Subcommittee to Defendant to 
answer the question. In United States v. Quinn, supra, the 
Supreme Court stated: 


‘¢ Just as the witness need not use any particular form 
of words to present his objection, so also the Committee 
is not required to resort to any fixed verbal formula to 
indicate its disposition of the objection. So long as the 
witness is not forced to guess the committee’s ruling 
he has no cause to complain.”’ 


In the Court’s opinion, the record of the testimony of the 
Defendant before the Subcommittee demonstrates that the 
Defendant was sufficiently informed of the Committee’s 
direction to him to answer the question set out as Count 
One of the indictment in this case. 

Defendant further argues that he should not be held 
guilty of the offenses with which he is here charged because, 
he contends, the Subcommittee violated Rule One of the 
Rules of Procedure of the Committee on Un-American 
activities. This rule provides that: 


‘‘No major investigation shall be initiated without 
approval of a majority of the Committee.’’ 


In the circumstances the Court is not persuaded that a viola- 
tion of this rule has been established but, rather, that the 
presence of a majority of the Subcommittee at the hearing 
and their participation therein, without objection thereto, 
constitutes substantial compliance with the requirement of 
the rule with respect to approval. 

The Subcommittee before which this Defendant was ap- 
pearing at the time he refused to answer the questions 
involved in this indictment was a lawfully constituted body 
acting in accordance with the duty imposed upon it by the 
House of Representatives of the United States to investi- 
gate un-American propaganda activities in the United 
States, the diffusion thereof and all other questions in 
relation thereto that would aid Congress in any necessary 
remedial legislation. At the time of Defendant’s refusal 
to answer, the Subcommittee was holding hearings in the 
District of Columbia within the scope of its powers, for the 
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particular purpose of dealing with the fraudulent procure- 
ment and misuse of American passports by persons in the 
service of the Communist conspiracy. The hearings were 
being held for a legislative purpose and witnesses, including 
Defendant, were being questioned by the Subcommittee pur- 
suant to that legislative purpose. 

The Court concludes that the Government has established 
beyond a reasonable doubt that the two questions asked the 
Defendant by the Subcommittee, to wit: 


‘*Can you tell us who were there when you walked into 
the room’’ and 

‘‘Was Arnaud D’Usseau chairman of this meeting 
of the Communist Party writers which took place in 
1947 at which you were present?’’ 


were pertinent to the question of fraudulent procurement 
and misuse of American passports by persons in the service 
of the Communist conspiracy. 

Defendant’s counsel urges upon the Court the contention 
that since the questions asked of Defendant and which De- 
fendant refused to answer, are not pertinent on their face 
to the subject under inquiry, the Defendant was under no 
compulsion to answer them and, therefore, that Defendant 
was not guilty of a violation of the law which makes it 
unlawful for a witness to refuse to answer. No authority 
has, been cited by counsel for Defendant in support of the 
contention that a statement by a witness to a Congressional 
Committee that the witness refuses to answer on the ground 
that the question is not a pertinent one imposes on the Com- 
mittee, as a condition precedent to its right to insist on an 
answer, the burden of stating to the witness the Com- 
mittee’s reason or basis for its decision that the question is 
pertinent. In the case of Townsend v. United States, supra, 
our Court of Appeals said: 


‘‘The orderly processes of legislative inquiry require 
that the committee shall determine such questions for 
itself. * * * A witness may exercise his privilege of 
refusing to answer questions and submit to a court 
the correctness of his judgment in so doing, but in the 





649: 


event he is mistaken as to the law it is no defense, for 
he is bound rightly to construe the statute.’’ 


The soundness or unsoundness of the Committee’s decision 
may be tested judicially upon a challenge upon the issue of 
pertinency, if and when the witness is charged with refusing 
to answer a question pertinent to the question under in- 
quiry. In the case of Barsky v. United States, 83 U.S. Apps. 
D.C. 127, 136, 167 F.2d 241, 250 (1948), the Court of Appeals 
for this Circuit said: 


‘<The Courts have no authority to speak or act upon the 
conduct by the legislative branch of its own business, 
so long as the bonds of power and pertinency are not 
exceeded * * *”’ 


Defendant has been afforded full opportunity in this trial 
to make the challenge of non-pertinency to the questions. 

It is on the basis of the record, under all the foregoing 
circumstances, that the Court concludes that the Govern- 
ment has established, beyond a reasonable doubt, the per- 
tinency of the questions, involved in the indictment, which 
Defendant had refused to answer. 

However commendable may be regarded the motive of 
the Defendant in refusing to disclose the identity or the 
official position of another with whom he was in association, 
lest said disclosure, as stated by Defendant in seeking 
to justify his refusal to answer the questions involved 
in this case, ‘‘might bring trouble on him’’, that motive 
and that refusal have been removed from this Court’s 
consideration by the decision of the Cireuit Court of Ap- 
peals of our Circuit, now binding on this Court, in Wat- 
kins v. United States, supra, in which it is stated: 


‘“‘The fact that such an inquiry or investigation may 
reveal something or ‘expose’ something is incidental 
and without effect upon the validity of the inquiry,’’ 


During the trial the Court was urged to take into ac- 
count the fact that Defendant had been frank and coopera- 
tive with the Subcommittee, in his appearance before that 
body, in answering all questions put to him except the two 
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which he is charged with having refused to answer. In 
this connection the attention of the Court was directed 
to statements by the Committee Chairman and certain mem- 
bers commending Defendant for his frankness and coopera- 
tion. The Court’s duty and responsibility is to decide 
whether Defendant is guilty or not guilty of violating the 
law in refusing to answer two questions set out in the 
indictment which two questions Defendant is charged with 
having refused to answer and which the evidence estab- 
lishes he did refuse to answer. However persuasive it 
might be to urge upon the Court consideration of the ele- 
ment of Defendant’s frankness and cooperation with the 
Committee in answering all other questions, in connection 
with the determination by the Court of the sentence to be 
pronounced in Defendant’s case, it remains clear that such 
element can have no bearing on the Court’s determination 
of Defendant’s guilt or innocence of the offenses with 
which he is charged in the indictment. 

Premises considered, the Court concludes that the two 
questions as set forth in the indictment, which the Sub- 
committee asked the Defendant were pertinent to the ques- 
tion under inquiry and that Defendant’s refusal to answer 
said questions constituted a violation of Title 2 Section 192 
of the United States Code. 

Defendant has filed Request for Special Findings Pur- 
suant to Rule 23(c) of the Federal Rules of Criminal Pro- 
cedure. The Findings made by the Court and set forth 
in this Memorandum constitute compliance with said re- 
quest. 

The Court finds the Defendant guilty on both Counts. 
The matter will be referred to the Probation Office for 
report. Defendant’s present bond will continue in effect 
pending receipt of said report. 


(S.) CHartes F. McLavcairin, 
Judge. 


May 31, 1957. 
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UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLUMBIA 


Criminal No. 164-57 


Unrrep States or AMERICA 
Vv. 


ARTHUR MILLER 


Morton ror a New Triau, in ARREST OF JUDGMENT AND FOR 
RECONSIDERATION OF VERDICT 


The defendant moves the Court to grant him a new trial 
under Rule 33 of the Federal Rules of Criminal Procedure, 
moves the Court to arrest the judgment under Rule 34 and 
moves the Court for a reconsideration of the verdict under 
Rule 47(b), all for the following reasons: 


1. The Court erred in denying defendant’s Motion for 
Acquittal made at the conclusion of the Government’s case 


and again at the conclusion of all the evidence. 

2. The verdict is contrary to the evidence. 

3. The verdict is not supported by substantial evidence. 

4. The verdict is not supported by evidence of defend- 
ant’s guilt beyond a reasonable doubt. 

5. The indictment does not state facts sufficient to con- 
stitute an offense against the United States. 


Respectfully submitted, 


(S.) Liroyp K. Ganrisoyn, 
(S.) Josepn L. Ravn, Jr., 
Attorneys for Defendant. 
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UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLUMBIA 


Criminal No. 164-57 


Unritep Statres or AMERICA 
v. 


ArTHUR MILLER 


MEMORANDUM IN Support oF Motion For A New TRIAL, IN 
' 
ARREST OF JUDGMENT AND FOR RECONSIDERATION OF VERDICT 


Counsel for defendant has filed the foregoing Motion for 
a New Trial, in Arrest of Judgment and for Reconsidera- 
tion of Verdict in order to preserve the jurisdiction of this 
Court until the Watkins decision isthanded down by the 
Supreme Court later this month. We urge Your Honor 
to retain this Motion under advisement until the Watkins 
decision is announced by the Supreme Court. 

We eall the Court’s attention to District Judge Curran’s 
action in adopting this exact procedure in the case of 
United States v. Whitman (Criminal No. 1213-56); Judge 
Curran is presently holding Whitman’s Motion for a New 
Trial in abeyance pending the Watkins decision. 


Respectfully submitted, 


(S.) Lioyp K. Garrison, 
(S.) Josep L. Ravn, Jr., 
Attorneys for Defendant. 
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UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLUMBIA 


Criminal No. 164-57 
Unirep States oF AMERICA 
Vs. 


ARTHUR MILLER, DEFENDANT 


RULING OF THE Court on Motion ror New Trial; in ARREST 
OF JUDGMENT AND FOR RECONSIDERATION OF VERDICT 


On May 31st this Court filed a written opinion finding 
Defendant guilty on both Counts of the Indictment. In 
that opinion this Court ruled, on the authority of Townsend 
vs. U.S., 68 App. D.C. 223; 95 F.2d 351 (1938), that a 
witness before a legislative committee might exercise his 
privilege of refusing to answer questions and submit to 


a court the correctness of his judgment in so doing, but 
that in the event he is mistaken as to the law it is no 
defense, for he is bound rightly to construe the statute. 
This Court stated on the basis of Townsend that the sound- 
ness or unsoundness of the legislative committee’s deci- 
sion may be tested judicially upon a challenge on the issue 
of pertinency if and when the witness is charged with re- 
fusing to answer a question pertinent to the question under 
inquiry. This Court observed that Defendant had been 
given full opportunity in this case to make such a judicial 
challenge. In the circumstances, this Court concluded that 
the Government had established, beyond a reasonable doubt, 
the pertinency of the question involved in the indictment 
which Defendant refused to answer. 

The above holdings and rulings of this Court antedated 
the opinion of the Supreme Court of the United States in 
the case of Watkins v. United States, 25 L.W. 4510, deliv- 
ered June 17, 1957. At the time of the announcement of 
the above holdings and rulings by this Court the Commit- 
tee in question had never been judicially held to be under 
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any requirement, as stated in this Court’s memorandum, 
‘¢* * * of stating to the witness the Committee’s reason 
or basis for its decision that the question is pertinent’’. 
The Supreme Court in Watkins has, however, enunciated 
the following rule now binding on this Court: 


'“*Unless the subject matter has been made to appear 
with undisputable clarity, it is the duty of the investi- 
-gative body, upon the objection of the witness on the 
‘grounds of pertinency, to state for the record the sub- 
ject under inquiry at that time and the manner in which 
the propounded questions are pertinent thereto. To 
be meaningful the explanation must describe what the 
topic under inquiry is and the connective reasoning 
whereby the precise questions asked relate to it.’’ 


This Court holds to the view expressed in its written 
opinion of May 31st that the question under inquiry by the 
Committee was made known to the Defendant. That ques- 
tion was, as announced by the Chairman of the Committee 
at the commencement of the hearing, ‘‘the fraudulent pro- 
curement and misuse of American passports by persons in 
the service of the communist conspiracy’’. Possessing that 
knowledge of the question under inquiry, the Defendant, 
on the basis of the law as it existed at the time of the legis- 
lative hearings, was required to answer the two subject 
questions at his peril despite any stated objection by him 
as to the pertinency of the question put to him to the ques- 
tion under inquiry before the Committee. But that re- 
quirement has now been modified. The rule of law an- 
nounced in Watkins laws down the requirement that upon 
objection of the witness on the grounds of pertinency the 
legislative Committee ‘‘must describe what the topic under 
inquiry is, and the connective reasoning whereby the precise 
questions asked relate to it.’’ It now becomes the duty of 
the Court to apply the rule of law announced in Watkins 
to the instant factual situation. Responding to that duty 
the Court hereby makes the findings hereinafter set forth. 

The Court finds that the record of the hearings before 
the Committee demonstrates that as to the question, ‘‘Can 
you tell us who were there when you walked into the room’’ 
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which the Committee asked Defendant and which the De- 
fendant refused to answer, as set forth in Count 1 of the 
Indictment, no objection was made by Defendant that said 
question was not pertinent to the question under inquiry 
before the Committee; that in the circumstances the Com- 
mittee was under no requirement to state to Defendant 
the manner in which the propounded question was perti- 
nent to the subject under inquiry at that time; that De- 
fendant’s refusal to answer said question constituted a vio- 
lation of Title 2, Section 192 United States Code, with 
which violation he is charged in Count 1 of the Indictment. 

The Court finds that the record of the hearings before 
the Committee demonstrates that as to the question ‘‘Was 
Arnaud D’Usseau chairman of this meeting of the Com- 
munist Party writers which took place in 1947 at which you 
were in attendance?’’ which the Committee asked Defend- 
ant and which Defendant refused to answer, as set forth 
in Count 2 of the Indictment, objection was made by De- 
fendant that the question asked by the Committee was not 
pertinent to the inquiry as to whether Defendant should 
have a passport or there should be passport legislation in 
1956; that the Committee did not, thereupon, comply with 
the requirement laid down in Watkins by stating to De- 
fendant the manner in which the propounded question was 
pertinent to the subject under inquiry at that time, or, in 
other words the Committee did not ‘‘describe * * * the 
connective reasoning whereby the precise question asked 
related to (the topic under inquiry)’’; that in the circum- 
stances Defendant’s refusal to answer said question did 
not constitute a violation of Title 2, Section 192 United 
States Code, with which violation he is charged in Count 2 
of the Indictment. 

Premises considered, the Court hereby overrules De- 
fendant’s motion for new trial and Defendant’s motion 
in arrest of judgment and sustains Defendant’s motion 
for reconsideration of its verdict, and upon reconsidera- 
tion of said verdict, in the light of the ruling announced 
by the Supreme Court in Watkins, the Court modifies said 
verdict to the extent of holding that the verdict of guilty 
against Defendant for a violation of Title 2, Section 192 
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United States Code for refusal to answer the question 
‘“Was Arnaud D’Usseau chairman of this meeting of the 
Communist Party writers which took place in 1947 at which 
you were present?’’ set forth in Count 2 of the Indictment 
be and the same is hereby set aside and that in lieu of 
said verdict of guilty as to the said charge against Defend- 
ant contained in said Count 2 of the Indictment the Court 
hereby finds Defendant not guilty of said charge in said 
Count 2 of the Indictment. The verdict of guilty as to the 
Defendant as to Count 1 of the Indictment shall remain in 
full force and effect. 


(S.) Caantes F. McLavexirm, 
Judge. 


June 28, 1957. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 164-57 


Untrep Srares or AMERICA 


v. 
AgrHur MrLER 


Motion For ReconsmeRaTion 


Pursuant to the Court of Appeals decision in the Singer 
case rendered subsequent to this Court’s last action in 
this case, the defendant moves the Court for a reconsidera- 
tion of the verdict of guilty as to count one of the indictment 
and, upon reconsideration of said verdict, for the entry 
of a verdict of ‘‘not guilty’’ as to said count one, and in 
support of defendant’s motion sets forth the following: 


I 


IyrRopucrion 


On May 31, 1957, this Court found defendant guilty of 
unlawfully refusing to answer two questions asked of him 
by a subcommittee of the Committee on Un-American 
Activities of the House of Representatives. On June 4, 
1957, defendant filed a motion for a new trial, in arrest of 
judgment and for reconsideration of verdict. On June 17, 
1957, the Supreme Court rendered its decision in Watkins 
v. United States. On June 28, 1957, this Court, relying 
upon the Watkins case, sustained defendant’s motion for 
reconsideration of verdict and found the defendant not 
guilty on count two of the indictment (for refusing to 
answer the question, ‘‘Was Arnaud d’Usseau chairman 
of this meeting of Communist Party writers which took 
place in 1947 at which you were in attendance?’’). The 
Court, however, rejected defendant’s plea to find him not 
not guilty on count one of the indictment (for refusing to 
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answer the question, ‘‘Can you tell us who were there 
when you walked into the room?’’) on the ground that ‘‘no 
objection was made by defendant and that said question 
was not pertinent to the question under inquiry before the 
Committee.’’ This motion seeks a reconsideration of Your 
Honor’s ruling as to count one in view of the decision of the 
Court of Appeals in Singer v. United States (No. 13299), 
decided June 28, 1957, in which the Court of Appeals, rely- 
ing upon the Watkins decision, directed the acquittal of 
Singer who had not raised the issue of pertinence before 
the Committee. 

Defendant did, we submit, raise the issue of pertinence 
as to count one as well as to count two. But, however that 
may be, the Court of Appeals has now held in unmistakable 
terms, by directing the acquittal of Singer, that a defendant 
does not have to raise the issue of pertinence to avail him- 
self of the Watkins ruling. We respectfully submit that 
there is no difference between the Singer and Miller cases 
other than the fact that one is a Cornell Professor and the 
other a New York playwright. 

The identity of the Singer and Miller cases was stated by 
the Government’s leading expert on contempt cases in 
arguing against a postponement of defendant Miller’s trial. 
This is what the expert said: 


. the .. . Court of Appeals on April 18 decided 
a case, the Singer case, which ts precisely in point. They 
apparently did not care to wait until the Watkins case 
was decided. 

‘““Now when I say the Simger case is precisely im 
pot and was decided in favor of the Government, in 
other words, if there had been a grounds for reversal 
which they had seen in the Court of Appeals, it would 
have made unnecessary a decision in the Watkins case. 

‘‘But where there is an affirmance of Singer’s trial, 

_ it made very much in pomt possibilities that might come 
_ from a decision in the Watkins case. 

‘‘The Court of Appeals did not see fit to wait. They 
proceeded to decide the case and affirmed the conviction. 
That was on April 18, 1957. 
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‘“Now I know Mr. Garrison is thinking that the 
Singer case is a Fifth Amendment case, different from 
the present Watkins case which is a First Amend- 
ment case. However, in the Singer case the Court 
noted in the statement of facts that it was also a First 
Amendment conscience case, as they have gotten to be 
called, the Court stating: 


‘¢ «But he repeatedly refused to answer when asked 
about others with whom he had associated in that 
activity, basing his refusal on honor, conscience and 
fear of self-incrimination.’ 


‘<The Singer case ts precisely in point on that poimt 
with the Watkins case and with the impending Miller 
case. (Emphasis added.) (Transcript of Proceedings 
on Defendant’s Motion for Continuance, May 3, 1957, 
pp. 7-8). 


The expert, of course, was Mr. William Hitz, Assistant 
United States Attorney. 


I 


DerenpantT Dip RatsE THE Issuz or PERTOVENCE a8 TO Count 
One as WELL as TO Count Two anp THEREFORE SHOULD 
BE Acguirrep on Count Ont as WELL as on Count Two 


As we shall show in Point III of this Motion for Re- 
consideration, it is unnecessary, under the Court of Appeals’ 
decision in the Singer case, for a defendant to prove that 
he raised the issue of pertinence before the Committee. 
Nevertheless, we feel obligated most respectfully to point out 
to the Court the very clear error in its statement that as 
to count one ‘‘no objection was made by defendant that 
said question was not pertinent to the question under 
inquiry before the Committee.? 


1 We also feel obligated most respectfully to disagree with 
the Court’s statements in its opinion of June 28th indicating 
that the question under inquiry—‘‘the fraudulent procure- 
ment and misuse of American passports by persons in the 
service of communist conspiracy’’—was ‘‘made known to 
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During the course of his testimony before the Committee 
on Un-American Activities, defendant volunteered the state- 
ment that he ‘‘was present at meetings of Communist Party 
writers in 1947, about 5 or 6 meetings’’ (Hearings, p. 4685). 
After some general discussion of these meetings, defendant 
was asked just two questions about them which he would not 
answer. The first question, which is count one, asked in 
substance who attended the meetings and the second 


the defendant.’’ On the contrary, Your Honor himself, in 
denying defendant’s motion to dismiss the indictment, made 
clear that Your Honor did not believe that the question 
under inquiry was limited to the subject of passports. After 
referring to the Chairman’s opening statement and the title 
of the hearings as ‘‘Investigation of the Unauthorized Use 
of United States Passports,’? Your Honor stated cate- 
gorically that ‘‘the question of pertinency . . . is not strictly 
limited by those words, but by the broader criterion of 
whether the inquiries come within the full scope of the 
power of the Committee on Un-American Activities’’ 
(Transcript of Proceedings on Defendant’s Motion to Dis- 
miss, April 12, 1957, p. 51). Furthermore, when counsel 
for defendant asked the Court at the trial to require the 
Government to elect between the passport question under 
inquiry and the full authority of the Committee as the 
question under inquiry, Your Honor not only refused to 
order this electior. but stated that ‘‘the words of the Chair- 
man and the statement of the Chairman do not restrict or 
narrow the Committee’s powers’’ and that pertinency ‘‘is 
not to be determined by a short measuring stick’’ (Tr. 127- 
128). If Your Honor thought at the opening of the trial that 
the question under inquiry against which pertinency had 
to be tested was the full scope of the Committee’s authority 
and not simply a passport investigation, it seems hard to 
see how the question under inquiry could have been clear 
to the defendant at the time he was testifying a year earlier. 
In the words of Chief Justice Warren in the Watkins case, 
‘‘Certainly, if the point is that obscure after trial and 
appeal, it was not adequately revealed to petitioner when 
he had to decide at his peril whether or not to answer.”’ 
77 S. Ct. 1173, 1193. : 
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question, which was count two, asked in substance whether 
one d’Usseau was chairman of the meetings. To suggest 
that the defendant raised the issue of pertinence as to 
the chairmanship of the meetings but not as to those attend- 
ing the meetings is to apply the rules of 17th century com- 
mon law pleading to 20th century issues of due process of 
law. Since the questions involved the attendance of the 
same people at the same meetings, it is inconceivable that 
the defendant intended to raise the issue of pertinence as to 
one question and not as to the other. To deny the appli- 
cation of the Watkins decision on such a ground is tanta- 
mount to a refusal to follow the Supreme Court’s decision. 


Since the questions underlying counts one and two were 
substantially identical, the objection of pertinence to the one 
question should certainly be treated as an objection of 
pertinence to the other question without more. But there is 
more. While the defendant was explaining his grounds for 
refusing to answer the first question, he was interrupted by 
the Chairman and he never got the floor again (the Chair- 
man, Congressman Scherer and Counsel Arens were all 
interrupting each other) until the second question was asked 
(Hearings, p. 4688), and then defendant immediately raised 
the issue of pertinence. In view of the interruption of the 
defendant during his answer to the question in count one, it 
seems impossible to maintain that he only raised the ob- 
jection of pertinence as to the second question; defendant 
raised pertinence at his first opportunity after the inter- 


2Tt should be remembered, too, that the defendant had to 
make this objection in his own words rather than through 
his counsel. As Your Honor knows, lawyers are not allowed 
to speak at hearings of the Committee on Un-American 
Activities (Rule VII). While the witness and his lawyer 
may hold a whispered consultation during the course of the 
hearing, the final words that come out are those of the wit- 
ness not of the lawyer. Holding the witness to the standard 
of a legal objection is to require a layman to do a lawyer’s 
work. Certainly this-was not the intention of Chief Justice 
Warren and his colleagues in the Watkins case. 
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ruptions and his objection was clearly intended to apply to 
both of the two substantially identical questions. 

This interlocking relationship of the two questions was 
made clear by none other than the Government prosecutor 
himself. In arguing that there had been a direction to 
answer the first question, Mr. Hitz asked that the Court 
look at the direction to answer the second question. This is 
what Mr. Hitz said: 


‘... there is no formality as to in what fashion a wit- 
ness’ refusal to answer must be overruled and a di- 
rection made to answer nevertheless. It is enough that. 
the witness understand from the entire hearing—and I 
may say that the direction to answer the second ques- 
tion may have some bit of a bearing here as to whether 
Mr. Miller was misled by the course of the formal 
action of the Chairman in directing the answer to the 
first question’’ [Tr. 819-820]. 


If the direction to answer the second question can have 
**some bit of bearing’’ on the direction to answer the first 
question, certainly the objection of pertinence to the second 


question has ‘‘some bit of a bearing’’ on the issue whether 
pertinence was raised as to the first question. 

In view of the foregoing, we respectfully submit that ob- 
jection was made by the defendant that the question in 
count one was not pertinent to the question under inquiry. 
But, as already indicated, it does not make the slightest 
difference whether defendant did or did not raise the ques- 
tion of pertinence as to count one in view of the Singer 
decision. 


it 


Even IF THE DerenDant Dp Nor Raisz THE OBJECTION OF 
PeRTINENcy as TO Count One, an Acguirra, Most 
NEVERTHELESS BE ENTERED IN VIEW OF THE DECISION OF 
TE Covst or APPEALS IN Srnceg v. Unrrep Srares. 


On March 26 and 27, 1953, Mareus Singer, a professor at 
Cornell University, appeared before a subcommittee of the 
Committee on Un-American Activities and refused to give 
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the names of certain persons in attendance at Communist 
meetings in the 1940s, Like defendant Miller, Singer told — 
all about his own relationships and past activities; like de- 
fendant Miller, Singer refused to name those with whom he 
had met. Unlike defendant Miller, however, he never men- 
tioned the word ‘‘pertinence’’. All the questions he refused 
to answer were ‘‘on the grounds of honor and conscience 
and the Fifth Amendment.’’ Joint Appendix, Smger v. 
United States, No. 13299, 63A, 64A, 654A, 67A, 69A, 74A. 

Singer was convicted on one count and appealed to the 
Court of Appeals. In its decision on April 18, 1957, the 
Court of Appeals described Singer as one who ‘‘repeatedly 
refused to answer when asked abont others with whom he 
had associated . . . basing his refusal on honor, conscience 
and fear of self-incrimination.’’ The Court of Appeals re- 
jected the self-incrimination argument and, relying upon its 
own decision in the Watkims case, affirmed Singer’s con- 
viction. Counsel for Singer immediately filed a petition for 
rehearing on the self-incrimination point, and also urged 
the Court to withhold action on the petition for rehearing 
until the Supreme Court acted in the Watkms case. The 
Court of Appeals withheld action upon the petition for re- 
hearing until the Watkins case was decided on June 17, 1957. 
Thereafter, without further briefs or oral argument, the 
Court of Appeals directed Singer’s acquittal in the follow- 
ing judgment entered on June 28, 1957: 


‘‘It appearing to the court that the opinion of the 
Supreme Court in Watkins v. United States, No. 261, 
decided June 17, 1957 required reversal of the judgment . 
heretofore entered herein, 

“*It is Ordered by the court that the judgment hereto- 
fore entered in this case be, and it is, vacated; that the 
judgment of the District Court be, and it is, reversed, 
and that this case be and it is hereby remanded to the 
District Conrt with instructions to enter a judgment of 
acquittal.’’ 


Singer did not raise the objection of pertinence before the 
Committee. Yet the Court of Appeals found the application 
of the Watkins case too clear even to permit of further 


i 
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argument. We respectfully submit that the Court of 
Appeals’ direction for an acquittal in Singer’s case applies 
a fortiori to Miller.* 


For the Court’s convenience, we set out in parallel col- 
umns certain similarities between the two cases that require 
the same result in both: 


Miller Case Singer Case 

(a) Contempt proceedings (a) Contempt proceedings 
under vague resolution under vague resolution 
of the Committee on Un- of the Committee on Un- 

American Activities. American Activities. 

(b) Defendant answered all (b) Defendant answered all 

questions about himself. questions about himself. 

(c) Questions defendant re- (c) Questions defendant re- 
fused to answer dealt fused to answer dealt 

with names of those at- with names of those at- 
tending certain meetings tending certain meetings 
in the 1940s. in the 1940s. 

(d) Defendant refused to (d) Defendant refused to 
answer question in count answer questions on con- 
one on conscience science grounds. 
grounds.* 


Quite clearly Assistant United States Attorney Hitz was 
correct when he said that the Smger case is ‘‘precisely in 
point.”’ 


*In this connection Your Honor should also note that 
Judge Youngdahl, in a case remanded to him by the Court 
of Appeals over the Government’s objection, reversed his 
own decision and acquitted the defendant even after sen- 
tence and appeal. United States v. Peck, Criminal No. 1214 
56, decided July 11, 1957. 

*Of course, we contend (Point IL) that defendant also 
raised the objection of pertinence. 
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IV 
Concuusion 


In the light of the foregoing considerations and particu- 
larly the Court of Appeals’ binding decision in Simger which 
has intervened since Your Honor’s last action in this case, | 
we respectfully submit that the defendant should be 
acquitted. 


Respectfully submitted, 


(S.) Lioyp K. Gazzison, 
(S.) Joszpx L. Ravnz, Jz. 
Attorneys for Defendant. 
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_ Filed September 5, 1957, Harry M. Hull, Clerk 


[Tr.1] UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Criminal No. 164-57 


Untrep Stares or AMERICA, 
VS. 
ArrHur MILLER, DEFENDANT 


Washington, D. C. 
Friday, July 19, 1957. 


The above-entitled case came on for hearing on motion at 
12:30 p.m., on Friday, July 19, 1957, in the United States 
District Court for the District of Columbia, in the Court 
House, at Washington, D. C. 

Before: Honorable Cuartes F. McLaveuurm, Judge of 
the United States District Court for the District of Colum- 
bia, and a jury. 


APPEARANCES: 


William Hitz, Esquire, Assistant United States Attorney, 
on behalf of the United States; and 
Joseph L. Rauh, Jr., Esquire, on behalf of the defendant. 


[Tr. 2] PROCEEDINGS 


The Deputy Clerk: The case of Arthur Miller; Mr. Hitz 
and Mr. Rauh. 

The Court: Counsel may proceed. 

Mr. Rauh: May it please Your Honor, this is a motion 
for reconsideration. 

Mr. Hitz: Excuse me just a moment. Is Mr. Pollock now 
in the case? Was he in before? 

Mr. Rauh: He has been in various stages of it. 

Mr. Hitz: I see. 

Mr. Rauh: May it please Your Honor, this is a motion 
for reconsideration and for a verdict of acquittal on the 
only count remaining in the case. 
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On May 31st, Your Honor found the defendant gnilty of 
unlawfully refusing to answer two questions. 

The Court: Well, now, it is not necessary, after all the 
time that we have spent in this case, for counsel to recite 
all the facts. I am sure counsel recognizes that. 

The Court has no desire to upset or disturb counsel in 
the orderly presentation of anything which he desires to 
present, but I think we are all familiar with the facts of the 
ease. The Court has heard the case, has rendered an 
opinion, and has granted reconsideration, and has rendered 
a second opinion on reconsideration. 

Now counsel has filed this motion, and the Court [Tr. 3] 

has read it carefully and is thoroughly familiar with the 
facts. If counsel feels it is neeessary to develop the facts 
again in order to present his point in this argument, the 
Court has no objection, but fhe Court makes that statement 
for counsel’s information. 
_ Mr. Rauh: In view of Your Honor’s statement that you 
have read our motion, and in view of the fact that, as usual, 
the Government has not given any response to it, I am 
perfectly willing to allow the Government to answer our 
motion with the right of rebuttal. That will be perfeetly 
satisfactory to me. 

The Court: The Court can assure counsel that it has read 
your motion, as it has read every scintilla of the record. 

Mr. Rauh: Well, I would be perfeetly happy to have Mr. 
Hitz give his answer, with the right of rebuttal. 

The Court: You may do so. 

Mr. Hitz: Mr. Rauh, Your Honor, seeks to have the Court 
apply an extension of the Watkins rule to the Miller case. 
The Watkins rule, as Your Honor well remembers, is pre- 
dicated upon the situation where the witness about to an- 
swer a question, or about to determine whether he should 
answer, makes an objection to the pertinency of that 
question. The Court ruled that in that situation, after an 
objection on pertinency has been made, that two require- 
ments must be met [Tr. 4] by the committee. First, it must 
be clear to the witness what the subject under inquiry is, 
or it must be stated to him, and the connection between the 
question asked on that subject must either be clear to the 
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witness, or should be clear to the witness under the circum- 
stances or it must be explained to him. 

The condition that gives rise to the rule is that the witness 
has objected on the ground of pertinency. | 

Your Honor emphasized that in differentiating Watkins 
from the Miller situation, pointing out that Mr. Miller did 
not object on the grounds of pertinency on Count 1. 

Now, Mr. Rauh seeks to have Your Honor apply an ex- 
tension of the Watkins rule and to apply that rule without 
that condition. He seeks to rely upon the Singer ruling in 
the Court of Appeals, which was a reversal of an earlier 
conviction, an earlier affirmance of a conviction in a situ- 
ation which is not like the one we have here. 

Mr. Rauh reads into the order reversing the Singer case, 

which was only an order as Your Honor well knows, it was 
not an opinion, and he seeks to read into that case, and 
seeks to give his reasons that no longer is the requirement 
of the objection on the ground of pertinency announced in 
the Watkins case the requirement for the application of the 
Watkins rule. He says that because in the Singer case there 
was no objection on the ground of pertinency. 
{Tr. 5] However, a careful study of that case has been 
made by me, I tried the case, and I have reviewed it very 
carefully since, and I do not believe that that is the likely 
grounds for the reversal of the Singer conviction. 

Now, I have already indicated that Singer did not object 
on the grounds of pertinency. The Watkins rule, however, 
was met, even though he did not object. On the facts in that 
case, it is clear that he knew the question under inquiry. It 
was carefully explained to him, and for the record, on page 
1541, of Education, Part V of the un-American Activities 
Committee hearings, by the chairman, Velde, it was ex- 
plained that it was an inquiry being conducted into infiltra- 
tion in education. 

Mr. Velde said, and this was before there had been refusal 
to answer any questions. 

“‘Dr. Singer, your testimony is very interesting to this 
committee because the committee has and is at the present 
time attempting to determine how far the Communists have 
infiltrated, especially higher education, and I believe you are 
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giving us a very good story, a good picture as to the part 
that you played in such infiltration.’’ 

The statement of the purpose of the inquiry, the question 
and the matter under inquiry is clear. 

Next, the pertinency of the particular questions that were 
refused of answer was clear and clearly stated to [Tr. 6] 
the witness, on page 1544, and pages 1552 to 1554. On page 
1554, the question that became Count 2 was asked by the 
then counsel, Mr. Kunzig, as follows: 


‘“Who invited you to become a member of this group?’’ 


Mr. Singer then makes his objection. 

Mr. Velde shortly thereafter, several lines in the print 
afterwards gives this reasoning for the pertinency of the 
question, even though Mr. Singer didn’t object on that 
ground. 

Mr. Velde said: ‘‘In order for this committee to do its 
duty and perform its obligations, it is necessary that we 
obtain information, complete information about the Com- 
munist Party and all of its various front groups, and we 
feel that the matter of who asked you to become a Com- 
munist is a matter which this committee is entitled to know, 
a fact which this committee is entitled to know, and so the 
witness is directed to answer that particular question.’’ 

Beginning on page 1552, after there had been an objec- 

tion, but not on the grounds of pertinency to the particular 
question that ultimately was up for decision in the Court 
of Appeals, which was Count 11, Mr. Velde further ex- 
plained the pertinency of that committee inquiring into who 
were the members of this communist cell at MIT and 
Harvard, which Mr. Singer admitted he had belonged to. 
Mr. Velde states: 
[Tr.7] ‘‘Again I want to say to the witness that, under the 
obligations imposed upon us by the House of Representa- 
tives and the duty we have, it is very necessary that, if we 
are to carry out these duties, the witnesses we bring before 
this committee not only answer as to their own afiiliation 
with the Communist Party or any other subversive group, 
but also tell about the operations of that particular group, 
tell who were members, and so forth.’’ 
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A little later on but still on the same page, Mr. Velde 
farther urges the witness to take into account the purposes 
of the committee and the pertinency of the question, in the 
following language. 

‘‘We are only interested in obtaining facts relative to the 
operations of subversive activities in this country, and in 
particular relative to the operations of the Communist 
Party, past and present.’’ 

Mr. Singer makes a reply to that, and to that reply Mr. 
Velde states as follows on page 1553: 

‘The committee realizes, I am speaking for myself pri- 
marily, but I think the other members of the committee 
realize, you thought you at that time were not engaged in 
any subversive activities; but it so happens now this com- 
mittee is attempting to determine the nature of those ac- 
tivities in order to determine whether or not they were 
subversive and had been subversive for a long time.”’ 

Tr. 8] There is further colloquy between the chairman 
and Mr. Singer, and Mr. Velde makes this statement, still 
on page 1553: 

‘¢ And if you would answer these questions, it would help 
us 4 lot in determining how the Commmnist Party operated 
and how they were able to infiltrate almost every phase of 
our American life.”’ 

Then shortly afterwards, on the following page, page 
1554, the following transpired. This is Mr. Walter, a& mem- 
ber of the committee, Your Honor. 

‘*Well, may I remind the witness of this: We are not in- 
terested in the names of the people as such. We are 
interested in learning about the ramifications of this con- 
spiracy so that we might be in 4 position to recommend to 
the Congress of the United States remedial legislation. 

‘‘Mr. Singer. Yes. 

“‘Mr. Walter. The fact that names enter into this is 
purely incidental. 

‘“‘Mr. Singer. Well, sir, that’s in part a feeling of mine, 
and I answered along —— lines, sir, and I am prepared 
té6 go on—— 

**Mr. Walter. No, but you —— 

‘‘Mr. Singer. About myself, sir. 
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‘‘Mr. Walter (continuing). You see, in light of what I 
say, what you are actually doing is impeding this committee 
[Tr. 9] In its attempts to devise the kind of legislation that 
will afford some degree of security and protection to the 
United States. We don’t care who these people were as 
individuals. We want to know what they did, and where 
they are now. 

‘“‘Mr. Doyle. May I add this suggestion? 

“Mr. Velde. Mr. Doyle. 

*‘Mr. Doyle (continuing). In view of that very appro-. 
priation observation by Mr. Walter: Under Public Law 601, 
we are assigned to make a study of the extent, of the extent, 
of subversive activities. 

“‘Now, calling that language to your attention, I feel it 
would make it clear to you as a distinguished educator 
that that is one additional reason why we are anxious to 
find, and we are duty bound to find under the law, the num- 
ber of people in these groups and how they functioned, what 
they did, as members of the Communist Party, or as commu- 
nists who were not members of the Communist Party; and I 
am we are all trying to make that perfectly clear to you.’’ 

There are other indications here of the efforts that were 
made by members of this committee to explain to Mr. Singer 
the connection between the questions that he was refusing 
to answer and the matter under inquiry, in spite of the fact 
that Mr. Singer did not object on pertinency. ~ 

So this part of my answer to Mr. Rauh’s proposition is 
that there was full compliance with the Watkins rule in 
(Tr. 10] this case, and therefore the Court could not have 
reversed the conviction of Watkins on the ground that 
pertinency was not explained because there was full com- 
pliance with it. 

Thereupon— 

The Court: You mean Singer; could not have reversed 
Singer. 

Mr. Hitz: I am sorry—Singer. 

Could not have reversed Singer on the ground of the 
Watkins case on the matter of pertinency because there 
was full compliance with the Watkins rule, even thoug Mr. 
Singer did not object on pertinency. 
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Therefore the reversal of Singer does not rely upon the 
proposition and does not state the proposition that it is 
no longer necessary to object on pertinency in order to 
invoke the Watkins rule because the Watkins rule was not 
and could not have been invoked in this case on the matter 
of pertinency. 

Now, the reason why Singer must have been reversed is 
that there was an objection made, and this is the principal 
objection made by Mr. Singer to answering these questions, 
on the grounds of the self-incrimination clause of the Fifth 
Amendment. Mr. Singer clearly announced that he was 
fearful of incrimination and gave that as one of the two 
reasons for refusing to answer, the other being his con- 
science. He had testified quite fully concerning the activi- 
ties of this group. [Tr. 11] Whether it was truthful or 
not I do not know, nor does the committee, but he testified 
fully, quite fully. 

When it came to naming the persons with whom he was 
engaged in that activity, the committee was of the view 
that the Fifth Amendment privilege was not available to 
him because he had talked about himself sufficiently to have 
waived the privilege. Therefore, the demand by the chair- 
man of the committee that Mr. Singer answer, in spite of 
his claim of privilege under the Fifth Amendment, was on 
the theory of the committee that he had waived. But having 
stated his objection, Mr. Singer was not told that it was the 
committee’s theory that he had indulged in waiver. 

Now, the reason stated by the Chief Justice in the 
Watkins case for his ruling extending the Quinn doctrine 
that a witness who objects must be told that his objection is 
rejected, the reason why Justice Warren extended that rule 
to also include an explanation of pertinency, if that is the 
reason given, was as he stated, on the proposition of 
fundamental fairness to a witness before a committee. The 
same reason of fundamental fairness would seem to operate 
in the case of a witness who objects on the grounds of the 
Fifth Amendment, and who is told that he must answer. . 

It would not be an unlikely application of the Watkins 
rule for a court to say that the same reasoning behind the 
Watkins rule stated to be on the grounds of pertinency [Tr. 
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12] would mean the application of the Watkins rule to a 
person who objects on the grounds of the Fifth Amend- 
ment. 

So it is my belief and my opinion that the Singer case 
was reversed by the Court of Appeals on order because 
there had not been compliance with the reasoning behind the 
Watkins rule to a witness who was objecting on the matter 
of the Fifth Amendment, and there was never any com- 
pliance with that rule, if it is extendable into the Fifth 
Amendment area, by the committee stating that waiver was 
the reason why the objection on the self-incrimination 
clause was rejected by the committee. 

For the Court of Appeals to have acted in that fashion 
in the Singer case, for that reason, would have been an 
application of the Watkins rule to the Fifth Amendment 
situation. I think that is exactly what the Court did and 
that they did not extend the rule—I mention that in distine- 
tion from the application of this rule in the Fifth Amend- 
ment situation, and that the Court did not extend that rule, 
did not eliminate the condition of an objection and apply it 
to a situation where it didn’t apply anyway because there 
was full compliance with it. Therefore we say that the 
Singer case cannot be tortured in any way by Mr. Rauh to 
be any authority for the proposition that the Watkins rule 
no longer requires a witness to make an objection. So this 
case is in precisely the same situation as it was when Your 
Honor considered the [Tr. 13] motion to reconsider in the 
light of the Watkins’ opinion. 

I would like very briefly just to state what our position 
at that time was. We contended at that time with respect 
to Mr. Miller, the application of the Watkins case to Miller, 
that we had two grounds that we urged upon Your Honor. 
One is that Mr. Miller doesn’t come within the Watkins rule 
because he did not object on pertinency; and the second 
position that we took, and we take now, is that there was 
full compliance with the Watkins rule anyway. Your Honor 
will recall that we urged upon you then, and we state now, 
that there was compliance with the Watkins, even though 
we say it need not be applied. 

There was compliance because Mr. Miller himself ad- 
mitted that he was in a passport hearing, and it was because 
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he was in a passport hearing that he announced one of the 
reasons why the question that was asked him, and which 
became Count 2, was not pertinent. In addition to Mr. 
Miller himself stating that he knew the particular matter 
under inquiry, that is, the passport, Mr. Rauh conceded it 
was true, that Mr. Miller knew it. 

At the trial, Mr. Rauh stated, on April 12, 1957, at the 
time of the argument by Mr. Rauh of the motion to dismiss 
the indictment, stated as follows on page 2 of the transcript: 

‘‘On June 21st, 1956, the defendant, who, if Your [Tr. 14] 
Honor please, was a distinguished playwright before he 
became more famous as a husband, was called before the 
subcommittee of the House Un-American Activities Com- 
mittee then investigating the unauthorized use of the pass- 
ports.’’ 

Skipping to the next page and skipping a paragraph or 
two, Mr. Rauh continues: 

‘‘Mr. Miller told the committee that he couldn’t answer 
that because of his conscience, and then went further and 
said these questions have no pertinence to the question of 
passports which they are investigating. 

‘<In other words, if Your Honor please, the defendant 
here, Mr. Miller, not only told the committee all about him- 
self and answered every question they put to him, but when 
they came to two questions that he deemed contrary to his 
conscience, but more, which he deemed not pertinent to the 
questions under inquiry, then at these two he balked.’’ 

We have it conceded at the trial—at the hearing by the 
defendant witness himself and at the trial by his attorney 
that the witness knew at the time he was asked these ques- 
tions that it was a passport hearing. 

With respect to the second requirement of the Watkins 
case, it was our position when we argued that, the inap- 
plicability of that rule to this case, and it is our position 
now, that the second requirement of Watkins has been met 
in this case, the requirement being the connection between 
{Tr. 15] the particular questions and the matter under 
inguiry. 

Mr. Miller well knew the connection between Communist 
Party activity, both past and present, and the matter of the 
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issuance of passports. It is demonstrably shown in the 
entire record of this trial for the reason that Mr. Miller 
was having invoked against him the rule and practice of 
the State Department that certain persons so situated as 
was Mr. Miller must file an affidavit and give information 
in that affidavit, not called for, I might say, at that time in 
the application for passport. Must give information with 
respect to past and present Communist Party activities. 

It was, as Your Honor recalls from the testimony of 
Mr. Arens, in the knowledge of the committee that at the 
time Mr. Miller testified that Mr. Miller was about to file a 
non-communist affidavit with the State Department in fur- 
therance of his application for passport, which, of course, 
had been denied up to that time, or else there would have 
been no necessity for any further action by way of affidavit 
or not, and the committee knew at the time Mr. Miller testi- 
fied in that affidavit Mr. Miller was going to deny Com- 
munist Party membership—I think present membership, 
and was going to deny that he had ever been under Com- 
munist Party discipline. 

Both of those were matters that were of the utmost im- 
portance and were decisive by legislation pending in Con- 
gress on the matter of whether or not a passport should 
[Tr. 16] issue to a particular individual. Mr. Miller knew 
it, and the rule was being invoked against Mr. Miller, and 
he was acting under that rule. It is more than by word of 
mouth when the witness or anyone else—his own actions 
showed that he was in possession of the information, of the 
important and vital and decisive connection, between Com- 
munist Party activity, past and present, and the issuance of 
a@ passport. 

I am sure that Your Honor recalls what I have said from 
the testimony of Mr. Arens and from the other matters in 
the trial of this case, and I would like, if Your Honor could, 
to state for the record that he agrees that it is true that 
Mr. Miller was apprised of and knew the purpose of the 
hearing to be passports, and in addition that he knew of the 
connection, that he had to know of the connection between 
the Communist Party activity and the matter of passports. 

We have nothing further. Thank you, Your Honor. 
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The Court: Counsel for the defendant. 

Mr. Rauh: If Your Honor please, I won’t bother with the 
last part because Your Honor ruled against all of that on 
the motion for reconsideration when Your Honor acquitted 
under Count 2. In other words, everything that Mr. Hitz 
has said since he ceased distinguishing the Singer case was 
said here several weeks ago and was rejected by Your 
Honor when Your Honor acquitted Mr. Miller on the Second 
Count. Therefore I shall not bother with that any further. 
{Tr. 17] The issue that is different from when I stood 
before you the last time is a decision of the United States 
Court of Appeals for this very district, which is binding 
on Your Honor in every respect. 

Now, if Your Honor please, this morning I heard 
strangely enough Mr. Hitz say that the Singer case is not 
like the one we have here. I would like to quote what Mr. 
Hitz said exactly four months ago, on this very point of the 
Singer case and what we have here. Referring to the 
Singer case in the Court of Appeals, Mr. Hitz said: 

‘“‘The Court of Appeals on April 18th decided a case, the 
Singer case, which is precisely in point. They apparently 
did not care to wait until the Watkins case was decided. 
Now, when I say the Singer case is precisely in point and 
was decided in favor of the Government, in other words, if 
there had been a grounds for reversal which they had seen 
in the Court of Appeals, it would have made unnecessary a 
decision in the Watkins case. But where there is an affirm- 
ance of Singer’s trial, it made very much in point possi- 
bilities that might come from a decision in the Watkins 
case.”’ 

Then I will skip for a moment and only go to the last 
sentence, which was Mr. Hitz’ plea that we try this case at 
once, a plea which had it failed would have resulted in no 
trial at all. 

This is the way Mr. Hitz ends his plea for an [Tr. 18] 
immediate trial: 

‘‘The Singer case is precisely in point on that point with 
the Watkins case and with the impending Miller case.”’ 

Now, this morning, the Singer case having been decided 
differently than it was decided when it was precisely in 
point, now it is not like the case we have here. I say the 
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Singer case, it wasn’t any different when it was to the Gov- 
ernment’s advantage to claim it was the same as Miller’s 
than it is today when it is to the Government’s advantage to 
claim that it is not the same. 

Indeed, had the Government played an honorable role 
in this case, they would have come in here and said: Now 
that Singer has gone against the Government, we ask Your 
Honor to dismiss this final count. But instead they try 
to take a different position now than they took a few months 
ago. 

Now, what is the distinction we hear this morning between 
Singer and Watkins? The Government concedes that 
Singer, like Watkins, did not object on grounds of per- 
tinency. That was the distinction that the Government 
proposed to Your Honor when we were last year and which 
Your Honor accepted as to Count 1. 

I shall not repeat our belief that Your Honor was in 
error in holding that Mr. Miller had not raised pertinency 
because it seems to us that to argue that a man did not 
raise [Tr. 19] pertinency on one or two identical questions 
is in essence to put a layman to a lawyer’s standard. In- 
deed what it will amount to is that anybody raising’ perti- 
nency on a question, will have to be his own lawyer and say: 
I not only plead pertinency on this question but in all ques- 


~ tions heretofore and hereafter asked before this and all 


other committees. 

Well, now, laymen are not put to lawyers’ standards like 
that, Your Honor. This man raised pertinency the first 
opportunity he got, but, as I say, just as Your Honor has 
overruled all of Mr. Hitz’ suggestions, other than the one 
on Singer, so Your Honor has overruled that point and I 
will not carry it further. 

I will say only that this case and Singer are identical 
by the Government’s admission, except for one point. 
Singer did use the word self-incrimination, but that has 
nothing to do with the decision. 

Now, let us see what happened in Singer. He went before 
the committee, the same committee that we have here, and 
he said: I won’t answer on honor and conscience and self- 
incrimination. He was convicted of one count, to which this 
was the answer. 
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He went to the Court of Appeals and he lost, 2 to 1 in the 
Court of Appeals. They rejected his self-incrimination 
plea, and they rejected all the other pleas that were based 
on the Watkins case. In other words, you had a dicotomy of 
[Tr. 20] argument, and we were counsel in that case. We 
were counsel in the Watkins case and we were counsel in the 
Singer case, and we are counsel in this case. There is no 
difference. What we did before the Court of Appeals was 
to set up two entirely separate and water-tight compart- 
ments of argument. We said to the Court of Appeals: We 
have a plea of self-incrimination here; and we said to the 
Court of Appeals: We have all the arguments we have 
in Watkins. 

The Court of Appeals turned down our plea of self- 
incrimination 100 percent. There was a dissent, but the 
majority, they just rejected our plea against self-incrimina- 
tion, and they rejected all our Watkins arguments on the 
ground of the Watkins case then pending as the law in 
the Court of Appeals. 

We filed a petition for rehearing and urged the Court of 
Appeals to let it sit until Watkins came down, and the 
Court of Appeals did accept our request that they let it 
sit until Watkins came down. 

Watkins came down as a reversal of their own Watkins 
case, and on a petition for rehearing that had been filed 
months before, they reversed now. 

There were two water-tight compartments of argument 
in there. There was one of self-incrimination, and one 
with Watkins. When they came down and reversed, they 
wouldn’t even hear the Government. They said that the 
application [Tr. 21] of this Watkins case to Singer is so 
clear that we don’t even have to take the time to hear the 
Government. They didn’t say anything about self-incrim- 
ination, if Your Honor please. They didn’t say anything 
about that when they came down with their order of June 
28. This is what they said: It appearing to the Court that 
the opinion of the Supreme Court in Watkins vs. United 
States, decided June 17, 1957, requires reversal of the 
judgment heretofore entered and therefore we sent it back 
to the District Court with directions to acquit. 
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Of the water-tight compartments that had been set up 
before the Court of Appeals, they accepted that half of our 
argument which we had made on the same basis as Watkins, 
and which the Court accepted. To suggest that they were 
anywhere in the area of self-incrimination is in fact to build 
a distinction without a difference. There wasn’t before the 
Court of Appeals nothing. That has been rejected. Every- 
thing we said about self-incrimination had been rejected. . 

Now, what did they decide? It is perfectly clear what 
they decided in Singer, and what they decided they did 
so clearly that they wouldn’t even think that there was time 
to hear the parties. This is not a case in which there is 
some doubt. The Court of Appeals, Judges Edgerton, 
Miller and Prettyman, thought the application of Watkins 
was so clear that they didn’t even want to hear what the 
parties had to [Tr. 22] say about it. 

Now, what about the case was clear? Well, there are two 
possibilities. One is that they were deciding that the 
Supreme Court had gone so far as to hold that no case of 
contempt under the House Committee’s resolution could 
stand. In other words, that they were giving it a breadth, 
which we suggested but did not argue for before Your 
Honor the last time, namely, that when Chief Justice War- 
ren said that this resolution was vague, he was laying down 
a rule that no contempt proceeding was going to stand 
under the House Committee resolution. That is a possi- 
bility of what they decided. That covers this case. 

I think the more likely of what they decided is the 
second: That when a man objects for any reason, of honor 
and conscience, or likewise, he has the right to be told why 
this information is needed. Whenever he objects—I don’t 
care if he says honor, conscience, or anything else; Bill of 
Rights, First Amendment, I don’t want to answer, I don’t 
like you, but whatever he said, he is entitled to be told why 
the committee needs that information. That seems to be the 
more logical explanation of what they were interpreting 
Watkins to mean. On that explanation, there is not any 
question of an acquittal on Count 1 in this case, because 
there is not even a suggestion that the Committee gave Mr. 
Miller any answers. Mr. Hitz has never suggested it. He 
just said—he just [Tr. 23] didn’t realize. 
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He admits that when Mr. Miller objected, that they didn’t 
even do him the courtesy of giving him a reason. They 
said: You are directed to answer. 

Now, Mr. Hitz suggests that in Singer they told him why 
they needed an answer. They didn’t. They gave the same 
reasons in Singer, that is, the Velde committee, gave the 
same answers to Mr. Singer that Velde gave to Mr. 
Watkins. 

In other words, to say that Singer met Watkins is to 
forget that when Mr. Watkins said: I don’t think you need 
this information, they made a long statement to him, and 
they told him they needed it because they were investigating 
subversive activities, and it would help them on legislation. 
They gave the same kind of general answer that Mr. Hitz 
read to you this morning. But the Court said, and I think 
this is a direct quote of Chief Justice Warren: That kind of 
answer was woefully inadequate. Those are the words that 
the Chief Justice used. 

In other words, the same type of answers that were given 
to Singer were given to Watkins, and the Supreme Court 
said it was not enough. So, if Your Honor please, it seems 
perfectly clear to us that Singer has nothing to do with self- 
incrimination. We as counsel lost that part of the argu- 
ment, lost is completely in the Court of Appeals. It can only 
mean either that no contempt conviction under the [Tr. 24] 
House resolution can stand because it is too vague, which 
protects us, or it means that if you ask it, if you refuse to 
answer a question for any reason, you are entitled to be 
told why it is needed, and that covers it. The only two pos- 
sible interpretations of the Singer case cover Mr. Miller. 
Mr. Miller is like Singer in every respect, the same resolu- 
tion, and he told all about himself, like Singer did, and he 
refused to answer only questions about others in the 1940’s, 
like Singer did, and the thing is identical with Singer in 
every respect. 

If the Government were loyal to its obligation here, it 
would be in here saying that Singer is like Watkins, which 
is like Miller, which they said only four months ago. 

We urge Your Honor, and we plead with Your Honor not 
to send us upstairs to the Court of Appeals with another 
request for summary reversal, as has been filed in these 
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cases all over the Court House. Persons are urging sum- 
mary reversal of these cases on the grounds of Watkins 
and Singer. We urge and we plead for an acquittal here, 
and a discontinuance of this action, which is bringing so 
much loss to one of America’s greatest playwrights, which 
holds him from the possibility of returning to his work, his 
work, which has been hailed not only throughout the country 
but throughout the world. 

We have Watkins and we have Singer. We have them 
and they are not narrow cases, as suggested by Mr. Hitz, 
but [Tr. 25] they have been hailed throughout the country 
as broad cases, which terminate some of the questioning 
that has been asked. 

We plead with Your Honor not to make this case go on 
but to terminate a case which never should have been started 
if the Government had waited for Watkins, and never 
should have been tried if the Government waited for Wat- 
kins, and now, if Your Honor please, should be terminated. 

Mr. Hitz: Your Honor, I have heard nothing that I would 
like to reply to, but I would like in conclusion to ask Your 
Honor, in view of the fact that this is a case in which find- 
ings of fact were requested and conclusions of law by the 
defense attorney, and therefore somewhat unusual in this 
type of case, and that Your Honor reflect in the record, if 
you do agree with the Government’s analysis of the testi- 
mony that Mr. Miller did concede that he was in a passport 
hearing, and second, that it was clear that Mr. Miller should 
have known and therefore did know that there was an im- 
portant connection between the matter of communist ac- 
tivities and the matter of passports because he was a person 
who was about to be denied a passport if he did not comply 
with the filing of a non-communist affidavit. I think the 
record should reflect any view that Your Honor may have, 
and I hope it is a favorable one, that the record on the trial 
did so prove. I ask Your Honor to state for the record, if 
you do agree with me, that record does so prove. 


[Tr. 26] OPpInIon oF THE CouURT 


The Court: This matter comes before the Court on a 
motion for reconsideration of the Court’s previous decision 
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and of the Court’s later decision on the motion for recon- 
sideration. 

The court wrote two opinions, as counsel know, one on the 
main case and one on the motion for reconsideration. The 
case comes on, as the Court has stated, on a second motion 
for reconsideration. The basis and reason for the filing of 
the motion for reconsideration, the reason and ground re- 
lied upon by the movant, the defendant, for the motion for 
reconsideration is that since the Court decided the case, and 
more pertinently, since the Court handed down its memo- 
randum with respect to the motion for reconsideration, in 
which reconsideration was given and a modification of the 
Court’s original opinion was made, there has intervened a 
case in the Cireuit Court of Appeals, which counsel for the 
defendant contends is dispositive of the case before the 
Court and which would require the Court to again modify 
its original decision and hold that the defendant is not guilty 
of the charge set forth in Count 1 of the indictment, which 
the Court had held was valid and upon which the Court 
based its determination of guilt. Therefore, the only ques- 
tion before the Court is as to the impact of the Singer case 
upon the situation. 

The Court has read and in fact has read and reread the 
Singer opinion. The Court is required to decide cases upon 
the basis of cases in Courts whose pronouncements are 
[Tr. 27] binding upon this Court, and it is the duty and 
responsibility of the Court to consider the cases which are 
binding upon it, as reflected by the opinions, of course. 

Now, in the Singer case the issue is succinctly set forth 
in the opinion, and the Court has the slip opinion before it. 
On Page 2, after reciting that the defendant Singer refused 
to answer the questions, there appears the following: ‘‘The 
Subcommittee rejected his reliance on the Fifth Amendment 
and directed him to answer’”’ 

The opinion on Page 3 states further: ‘‘The principal 
reason for reversal urged by the appellant is that the Dis- 
trict Court erred in rejecting his reliance on the Fifth 
Amendment as justifying his refusal to answer.”’ 

On Page 7, the opinion of the Court is stated in a nutshell 
by these words: ‘‘Singer’s Fifth Amendment plea was 
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properly rejected by the District Court.’’ That is the sum 
and substance of the decision in the Singer case. 

Counsel for the defendant is urging upon the Court that 
the Court read into the Singer case other and additional 
elements than those appearing in the opinion, and the Court 
is aware of the zeal with which counsel presents that argu- 
ment. But the reliance of the defendant on the Singer case 
is set forth in the argument of defendant’s counsel namely, 
that two things grow out of the Singer opinion: That any 
indication of objection on the part of a defendant to a ques- 
tion is sufficient [Tr. 28] to raise the question of pertinency. 
In fact, the defendant goes further and states on Page 3: 
‘It is unnecessary under the Court of Appeals decision in 
the Singer case for the defendant to prove that he raised 
the issue of pertinency.’’ That is comprehensive. That 
covers both the points that the defendant has made. 

The Court can only be bound by the printed decisions of 
the Courts whose decisions are binding upon it, and the 
Court must revert to the words of the Supreme Court in 
the Watkins case, which the Court analyzed in its second 
opinion. Those words were: ‘‘Unless the subject matter has 
been made to appear with undisputed clarity, it is the duty 
of the investigative body—’’ and I emphasize the following 
words—‘‘upon the objection of the witness on the ground 
of pertinency to state for the record the subject under in- 
quiry at the time and the manner in which the propounded 
questions are pertinent thereto.’’ 

To state that the order of the Cireuit Court of Appeals in 
the Singer case wipes out that pronouncement, that rule, 
laid down by the Supreme Court is in the Court’s opinion 
not a justifiable position. 

The Court will read for the record the entry made in the 
Singer case. It reads as follows—the caption of the Singer 
case, and then judgment entered. 

‘‘It appearing to the Court that the opinion of the [Tr. 
29] Supreme Court in Watkins versus United States, No. 
261, decided June 17, 1956, 25 Law Week 4510, requires re- 
versal of the judgment heretofore entered herein. It is 
ordered by the Court that the judgment heretofore entered 
in this case be and it is vacated,’’ etcetera. 
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Now, to request this Court to read into that order the 
things that counsel for defendant asks to read into it is in 
the Court’s opinion not justifiable, namely, that no hearing 
under the Un-American Activities Committee statute can 
stand, and secondly, that an objection as to pertinency is 
not required. To ask that the Watkins case be modified 
to that extent on the mere statement of the order entered 
in the Singer case, which the Court has just read, is to ask 
this Court to do something which is illogical and which is 
not in the Court’s opinion at all justified. The Court does 
not feel that the Singer case has altered the situation as 
far as the Miller case is concerned. 

The Court feels that it has analyzed the Miller case. It 
has analyzed the facts and the law and the original decision. 
It gave its grounds for its decision, and it has analyzed the 
situation resulting from the promulgation of the Watkins 
case in the motion for reconsideration, and in the Court’s 
opinion those two pronouncements of this Court are as 
valid today, following the entry of the order which the Court 
has just quoted in the Singer case, as they were before the 
order in the Singer [Tr. 30] case was entered. 

With all full respect to the zeal of counsel for the defend- 
ant and the grounds upon which the statements are made, 
the Court cannot follow that position and does not feel that 
the facts and the law justify the Court in following that 
position of the defendant. Consequently, the Court must 
overrule the motion for reconsideration. 

The Court will now announce the sentence in this case. 

Mr. Rauh: May I be heard, Your Honor? 

The Court: You may. 

Mr. Rauh: It is with an extremely heavy heart that I 
have to deal with sentence in a case—— 

The Court: I will give you an opportunity to do so. 

Are you speaking on the sentence? 

Mr. Rauh: Yes, sir. 

The Court: Well, that will be done. 

The defendant will come to the Bar accompanied by his 
counsel. Will the defendant present himself before the Bar 
accompanied by his counsel? 

Mr. Rauh: Are you ready for me, sir? 
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The Court: I am. 

Mr. Rauh: It is with an extremely heavy heart—— 

The Court: Just a moment. I am sorry to interrupt [Tr. 
31] you. 

I will first address the defendant, Mr. Miller. 

Mr. Arthur Miller, as the Court is about to announce 
sentence in your case, the Court will ask you if you wish to 
make any statement before sentence is announced. 

The Defendant: I do not, sir. 


The Court: The Court will address your counsel, Mr. 
Rauh, and ask him if he desires to make any statement, 
and the Court will afford him an opportunity to make any 
statement he wishes or desires to make. 

Mr. Rauh: I do, if Your Honor please. As I indicated, 
it is very, hard to have to make a plea for clemency in a 
case you believe should never have been tried, and in a 
case which you believe so clearly the decision is contrary 
to the law laid down by the Supreme Court and the Court 
of Appeals. 

However, the fact remains that all apart from the ques- 
tions of law which we have raised here, Mr. Miller was a 
cooperative witness, testifying before the House committee 
for a full morning, and he only did not answer one question 
which was validly asked. Your Honor has acquitted him 
on Count 2, which was one of the two questions. In other 
words, Mr. Miller stands before you as a man who refused 
to answer only one question in a morning of questions. 

When I came before you at the trial, I pointed out that 
he did not answer two questions in 200. Now he did not 
[Tr. 32] answer one question in 200 questions. 

Mr. Miller, of course, won the praise of the chairman of 
the committee, who said: You have learned a great deal 
and made a greater contribution about what we think you 
now stand for than you realize because by the errors that 
you have committed you were serving a very loud note of 
warning to a lot of other people who might fall for what 
you did, quite obviously. 

In other words, if Your Honor please, you have a defend- 
ant before you who won not the enmity but the praise of 
the committee which called him there under subpoena. 
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I take it also that that was the force of Your Honor’s 
own remarks at the conclusoin of your decision, of your 
initial decision, which I would like to recall to Your Honor 
at this time. Towards the end of Your Honor’s initial opin- 
ion, this occurred. This is a statement from Your Honor’s 
opinion: During the trial the Court was urged to take into 
account the fact that the defandant had been frank and 
cooperative with the subcommittee in his appearance before 
that body in answering all questions put to him except the 
two—now one—which he is charged with having refused 
to answer. In this connection, the attention of the Court 
was directed to statements by the committee chairman 
that certain members commended the defendant for his 
frankness and cooperation. The Court’s duty and respon- 
sibility is to decide whether the [Tr. 33] defendant is guilty 
or not guilty of violating the law when he refused to answer 
two questions set out in the indictment, which two ques- 
tions the defendant was charged with having refused to 
answer, and which the evidence establishes he did refuse 
to answer. However persuasive it might be to urge upon 
the Court consideration of the element of defendant’s frank- 
ness and cooperation with the Committee in answering all 
other questions, in connection with the determination by the 
Court of the sentence to be pronounced in the defendant’s 
case, it remains clear that such elements should have no 
bearing on the Court’s determination of the defendant’s 
guilt or innocence of the offenses with which he is charged 
in the indictment. 

In other words, we believe that Your Honor there was 
expressing the same feeling toward the sentence that I have 
just indicated. 

I should like to point out to Your Honor that there have 
been in this district no non-suspended sentences for per- 
sons who answered all questions about themselves. That 
in the cases of Archambeau, Bowers, Buckman, Keeney, 
O’Connor, Rumely, Singer, Watkins and Watson, the 
Judges of this district have witheld or suspended prison 
sentences in contempt actions. In some of these cases the 
witnesses did not tell all about themselves and they were 
still given suspended sentences. But in every case in which 
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the witness has told all about himself and only refused to 
answer about others, there has been neither [Tr. 34] no 
sentence imposed or a suspended sentence. 

Finally, I would only like to say that you have before 
you a defendant without a blemish of any sort whatever, 
a defendant whose name is known throughout the world as 
one of America’s most distinguished playwrights, and we 
would urge not only that Your Honor suspend the sentence 
but that Your Honor impose no sentence in the form of 
imprisonment and impose only the lightest fine which is 
consistent with Your Honor’s belief in justice. 

The Court: The Court will take into account all that 
defendant’s counsel has stated, part of which is quoted 
from the Court’s own opinion and reflects the Court views 
as stated. Taking into account all the facts and circum- 
stances in this case, it is the sentence of the Court that the 
defendant be imprisoned in an institution to be selected by 
the Attorney General of the United States, or one of his 
duly accredited representatives, for a period of not less 
than one month and that the defendant pay a fine of $500, 
but it is the further sentence of the Court that so far as 
the prison portion of the sentence is concerned, the execution 
of said sentence be suspended and the defendant be placed 
on probation for a period of three months. 

Mr. Rauh: May the defendant be put in my custody 
until we can make the appeal bond? I understand that there 
has to be a new bond, even with the suspended sentence, 
which is [Tr. 35] something I didn’t know. 

The Court: That is correct, and the defendant may be 
placed in your custody until bond is obtained. 

Mr. Rauh: Thank you, Your Honor. 

The Deputy Clerk: Raise your right hand. 

Do you acknowledge yourself indebted to the United 
States in the sum of $100 upon the condition of your appear- 
ance before this Court when required to begin service of 
sentence today imposed and not to depart the Court without 
leave, so help you God? 

The Defendant: I do. 


(Thereupon the instant hearing was concluded.) 
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UNITED STATES DISTRICT COURT FOR THE: 
DISTRICT OF COLUMBIA 


CERTIFICATE oF OrricraL Court Reporrer 


I, Ernest Marxwa rer, official court reporter for The 
United States District Court for the District of Columbia, 
do certify that the foregoing is the official transcript of the 
testimony adduced and proceedings had in said Court in 
United States vs. Arthur Miller, Criminal No. 164-57, on 


July 19, 1957. 


E. Markwatrter, 
Official Court Reporter. 
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[Tr. 1048] Filed July 22, 1957, Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Unirep States or AMERICA, 
Vv. 
ARTHUR MILLER 


Criminal No. 164-57 


On this 19th day of July, 1957 came the attorney for the 
government and the defendant appeared in person and? by 
counsel Joseph L. Rauh, Jr., Esq. 

It is adjudged that the defendant has been convicted upon 
his plea of * not guilty and a finding of guilty of the offense 
of Violation of section 192, Title 2 of the U.S. Code as 
charged * in count 1 and the court having asked the defend- 
ant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court. 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of * One (1) 


1 Insert ‘‘by counsel’’ or ‘‘without counsel; the court ad- 
vised the defendant of his right to counsel and asked him 
whether he desired to have counsel appointed by the court, 
and the defendant thereupon stated that he waived the 
right to the assistance of counsel.’ 

2Insert (1) ‘‘guilty,’’ (2) ‘‘not guilty, and a verdict of 
guilty,’’ (3) ‘‘not guilty, and a finding of guilty,’’ or (4) 
*‘nolo contendere,’’ as the case may be. 

3TInsert ‘‘in count (s) number ?? if required. 

*Enter (1) sentence or sentences, specifyjng counts if 
any; (2) whether sentences are to run cofcurrently or 
consecutively and, if consecutively, when each term is to 
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month and to pay a fine of Five Hundred ($500.00) Dollars. 

It is adjudged that* the execution of this sentence be 
and is hereby suspended insofar as the term of imprison- 
ment is concerned only, and that the said defendant be and 
is hereby placed on probation in charge of the Probation 
Officer of the Court for a period of Three (3) months, and 
that the defendant remain in the custody of his attorney 
until payment of fine or posting of appeal bond. 


(S.) Cuarues F. McLavexutn, 
United States District Judge. 


? 


Clerk. 


begin with reference to termination of preceding term or 
to any other outstanding or unserved sentence; (3) whether 
defendant is to be further imprisoned until payment of 
the fine or fine and costs, or until he is otherwise dis- 
charged as provided by law. 

5 Enter any order with respect to suspension and proba- 
tion. 

®For use of Court wishing to recommend a particular 
institution. 
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[Tr. 1045] Filed July 19, 1957; Harry M. Hull, Clerk © 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 164-57 
Unrrep States or AMERICA, 
vs. 

ArtTour MiLuzr 


NoTIcE OF APPEAL 
Name and address of appellant: 
Arthur Miller, Amagansett, L.I., New York. 
Name and address of appellant’s attorney: 
Joseph L. Rauh, Jr., 1631 K St., N. W., Wash 6, D. C. 
Offense : 
Contempt of Congress (2 U.S.C. § 192) 


Concise statement of judgment or order, giving date, and 
any sentence: 


Judgment of Guilty, July 19, 1957, sentence of 1 month 
imprisonment and $500 fine with 1 month imprisonment 
suspended and defendant placed on 3 months probation. 


Name of institution where now confined, if not on bail 


I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir- 
cuit from the above-stated judgment. 


Date 7/19/57. 


(S.) Agraur Muuer, | 
Appellant. 


(S.) Josern L. Rava, Jz., 
Attorney for Appellant, 

















692 
[Tr. 1039] Criminal Docket 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 164-57 
*  @ J. No. Orig. 
Unrrep States 
VS. 
ArTHur MILLER 


U. S. Attorney, Hitz, 575 Madison Ave. 

L. A. Garrison, New York, N. Y.; J. L. Rauh, Jr., 1631 K 
St., N. W.; J. Silard, 1631 K St., N. W.; F. S. Wyle, 1614 I 
St., N. W., Assoc. Counsel; D. H. Pollitt, 1631 K. St., N. W. 


Charge: VIO. T. 2, USC, 192 


Date filed: 2+67 7-19-57. - 
Bond: $4000.00 M. N- Rebinsen $1000.00 M. N. Robinson 
—Appeal. 


Presentment and Indictment Filed (2 Counts) 


1957 Feb. 18—Appearance of Lloyd A. Garrison, Joseph 
L. Rauh, Jr., and John Silard entered. 


1957 Mar. 1—Copy of indictment given to deft.; Ar- 
raigned, Plea Not Guilty entered; Bond Set in the sum of 
$1000.00; Deft. released in custody of counsel pending mak- 
ing of bond; Deft. allowed Thirty (30) days for filing of 
motions; Attorneys Lloyd A. Garrison, Joseph L. Rauh and 
John Silard present. McLaughlin, J. (Reporter, Sweeney) 
Cert. filed. 


1957 Mar. 1—Recognizance in the sum of $1000.00 taken 
with M. N. Robinson, Surety, filed. 


1957 Apr. 1—Motion to dismiss indictment or for prelimi- 
nary hearing, Affidavit of Attorney Raub, Jr., in support 
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of motion and Memorandum of Points & Authorities in 
support of motion, filed. Cert. of Serv. 


1957 Apr. 8—Defendant’s Supplemental affidavit in sup- 
port of motion to dismiss indictment or for preliminary 
hearing with true copy of the hearing before the Commit- 
tee on Un-American Activities, (Investigation of the Un- 
authorized Use of United States Passports—Part 1, 2, 3, 4) 
attached, filed. Cert. of Serv. © 


1957 Apr. 12—Motion to dismiss or for preliminary hear- 
ing heard, argued and denied. Attorneys Lloyd A. Garri- 
son, Joseph L. Rauh, Jr., and John Silard present. 
McLaughlin, Jr. (Reporter—I. Watson) Cert. filed. 


1957 Apr. 12—Brief in support of Motion to dismiss In- 
dictment, filed. Cert. of Serv. 


1957 Apr. 19—Motion of Defendant for Continuance, 
filed. Cert. of Serv. 


1957 Apr. 24—Transcript of Proceedings, Pages 1-54, 
April 12, 1957, filed. (Clerk’s Copy) (Reporter—I. Watson) 


1957 May 3—Motion of Defendant for continuance heard, 
argued and denied. Attorneys Lloyd A. Garrison, Joseph 
L. Rauh, Jr., and John Silard present. Laws, C. J. (Re- 
porter—O’Neal) Cert. filed. 


1957 May 3—Appearance of Frederick S. Wyle entered 
as Associate Counsel, filed. 


1957 May 7—Motion of Defendant pursuant to Rule 17(c) 
for Production of subpoenaed Materials, and Exhibit A, 
filed. Cert. of Serv. 


1957 May 8—Waiver of right to trial by jury, Granted. 
McLaughlin, J. 


1957 May 9—Government’s Oral motion to quash sub- 
poena duces tecum heard, argued and withdrawn, Motion 
of Defendant for production of material subpoenaed pur- 
suant to Rule 17C is withdrawn by leave of the Court; 
Attorneys J. L. Rauh, Jr., J. Silard and F. 8. Wyle present. 
McLaughlin, Jr. (Reporter—I. Watson) Cert. filed. 
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1957 May 13—Trial Brief on Pertinency, filed. Cert. of 
Serv. 


1957 May 14—Waiver of jury trial having previously 
been filed; Trial by Court begins; Case is Respited until 
to-morrow at 10:00 a.m.; Deft. on Bond; Attorneys J. L. 
Rauh, Jr., and Lloyd Garrison present. McLaughlin, J. 


(Reporter—I. Watson) Cert. filed. 


1957 May 15—Trial by Court Resumed; Deft. on Bond; 
Case is Respited until 10:00 a.m. to-morrow; Attorneys 
J. L. Rauh, Jr., and Lloyd Garrison present. McLaughlin, 
J. (Reporter—I. Watson) Cert. filed. 


1957 May 16—Trial by Court Resumed; same jury; Deft. 
on Bond; Case is Respited until 10:00 am. Monday Morn- 
ing; Attorneys J. L. Rauh, Jr., and Lloyd K. Garrison pres- 
ent. McLaughlin, J. (Reporter—I. Watson) Cert. filed. 


1957 May 20—Trial by Court Resumed; Deft. on Bond; 
Case is Respited until 10:00 a.m. to-morrow; Attorney J. L. 
Ranh, Jr., present. McLaughlin, J. (Reporter—I. Watson) 
Cert. filed. 


1957 May 21—Trial by Court Resumed; Deft. on Bond; 
Case is Respited until 10:00 a.m. Thursday 5-23-57; Attor- 
neys J. L. Rauh, Jr., and Lloyd K. Garrison present. 
McLaughlin, J. (Reporter—I. Watson) Cert. filed. 


1957 May 22—Oral Motion of the Government to quash 
subpoena duces tecum to Mrs. Juliette P. Joray dated May 
21, 1957, is by the Court Granted; Cert. dated May 21, 1957, 
filed. Attorneys Lloyd Garrison and J. L. Rauh, Jr., pres- 
ent. McLaughlin, J. (Reporter—I. Watson) 


1957 May 23—Trial by Court Resumed; Case taken un- 
der advisement by the Court; Counsel given until 5-29-57 
to submit briefs; Attorneys Lloyd K. Garrison and J. L. 
Rauh, Jr., present. McLaughlin, J. (Reporter—I. Watson) 
Cert. filed. 


1957 May 29—Government’s Memorandum, filed. Mc- 
Laughlin, J. (Reporter—I. Watson) 

1957 May 31—Memorandum of Court finding defendant 
Guilty on both Counts; Case is Referred to the Probation 
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Officer of the Court; Defendant Permitted to Remain on 
Bond, filed. McLaughlin, J. 


' 1957 June 4—Motion of Defendant for a New Trial, in 
Arrest of Judgment and for Reconsideration of Verdict, 
Memorandum in support thereof, filed. Cert. of Serv. 


1957 June 4—Request for special findings pursuant to 
Rule 23(c), filed. Supplemental Brief for deft., filed. 


1957 June 18—Memorandum in support of motion for a 
New Trial, in Arrest of Judgment, and for Reconsideration 
of Verdict, filed. Cert. of Serv. 


1957 June 27—Motion for a new trial, in arrest of Judg- 
ment and for reconsideration of verdict, memorandum in 
support thereof, argued and taken under advisement. At- 
torneys Joseph L. Rauh, Jr., and John Silard present. 
McLaughlin, J. (Reporter—I. Watson) 


1957 June 28—Ruling of the Court on motion for new 
trial, in arrest of judgment and for reconsideration of ver- 
dict, filed. McLaughlin, J. (The Court finds deft. Not 
Guilty of said charge in said Count 2 of the indictment) 


1957 Jul. 5—Transcript of Proceedings, Pages 1-42, May 
9, 1957 and 


Vol. I, Pages 1-122, May 14, 1957; 

Vol. II, Pages 123-309, May 15, 1957; 

Vol. III, Pages 310-443, May 16, 1957; 

Vol. IV, Pages 444-601, May 20, 1957; 

Vol.  V, Pages 602-721, May 21, 1957; 

Vol. VI, Pages 722-879, May 23, 1957; 
Pages 1- 58, June 27, 1957; filed. 


(File Copy) (Reporter—I. Watson) 


1957 Jul. 16—Motion of defendant for reconsideration 
filed (Lloyd K. Harrison & Joseph L. Rauh) (Taken to 
Judge McLaughlin) 


1957 Jul. 19—Sentenced to imprisonment for a period of 
One (1) Month and to Pay a Fine of Five Hundred Dollars 
($500.00). Execution of sentence Suspended as to Imprison- 
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ment Only; Deft. Placed On Probation in charge of the 
Probation Officer of the Court for a period of Three (3) 
Months; Recognizance in the sum of $100.00 taken; Appeal 
Bond Set in the sum of One Thousand Dollars ($1000.00). 
Deft. permitted to Remain In Custody of Counsel until he 
pays the fine or posts bond for appeal. Attorneys Joseph 
L. Rauh, Jr. and Frederick S. Wyle present. McLaughlin, 
J. (Reporter—Markwalter) 


1957 Jul. 19—Notice of Appeal, filed. Clerk’s Fee $5.00 
Paid and credited to the United States. 


1957 July. 19—Recognizance on Appeal in the sum of 
$1000.00 taken with M. N. Robinson, Surety, filed. 


1957 Jul. 19—Motion of Defendant for reconsideration— 
Overruled. McLaughlin, J. Cert. filed. 


1957 Jul. 22—Appearance of Daniel H. Pollitt entered. 


1957 Jul. 22—Judgment and Probation of 7-19-57 filed. 
McLaughlin, J. 


1957 Jul. 23—Motion of Defendant to transmit original 


record to Court of Appeals as the Record on Appeal, filed. 
Cert. of Service. 


1957 Jul. 23—Order granting defendant’s motion to 
transmit original record to Court of Appeals as the Record 
on Appeal, fled. McLaughlin, J. (N) 


1957 Jul. 25—Government Exhibits No. 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13 and 14, filed. 


1957 Jul. 26—Defendant’s Exhibits No. 1, 3, 4, 5, 


6, i 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 22, 24, 25, 26, filed. 


(9005-0) 
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No. 14,057 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In an investigation by the Committee on Un-American 
Activities of the House of Representatives into the fraud- 
ulent procurement and misuse of American passports by 
persons in the service of the Communist movement, appel- 
lant refused to answer a question of a subcommittee thereof 
on alleged First Amendment grounds, at no time asserting 
lack of pertinency. Appellant was, at the time, an ap- 
plicant for a passport and had been refused a passport 
in 1954 as being under the domination of the Communist 


Party. 


The questions presented, in the opinion of ap- 


pellee, are as follows: 
i. 


Was the question as to the identity of Communist 
Party writers with whom he met in 1947 pertinent 
to the inquiry? 


. Was appellant, in the absence of a pertinency ob- 


hm oo 


ay 


OO MATH 1 


jection, entitled to invoke the Watkins holding? 
Was the pertinency of the question indisputably 
clear to appellant, despite the absence of a per- 
tinency objection? 


. Was there sufficient direction to answer? 
. Did the Committee comply with its rule respecting 


the authorization of major investigations? 


. Did the question violate First Amendment rights? 


Did the Committee act with a legislative purpose? 
Is the Committee resolution invalid for vagueness? 


. Is a subcommittee a ‘‘committee’’ within § 192? 
. Is the indictment sufficient? 
. Was the grand jury invalid for bias? 





INDEX 


Counterstatement of Questions Presented 
Counterstatement of the Case 


A. The Jurisdiction of the Committee and the Matter Under 
Inquiry 

B. Information Possessed by the Committee Concerning Ap- 
pellant 

C. Appellant’s Refusals to Answer Pertinent Questions 


1. Appellant’s Initial Testimony Relative to Com- 
mittee’s Inquiry 
2. Questions Refused of Answer 


Argument: 


I. The Count One Question as to Who Were Present at 
Communist Party Writers Meeting Was Pertinent in 
Fact to the Passport Inquiry 

II. Appellant Was Fully Aware of the Pertinency of Ques- 
tion One, and the WATKINS Rule Was Met Although 
Not Applicable in the Absence of a Pertinency Objec- 


A. Appellant’s Awareness of the Pertinency 
Question One 

B. Appellant Did Not Object to Pertinency of the 
Count One Question 

C. Objection to Pertinency is a Condition to the 
WATKINS Rule 


III. Appellant Was Directed to Answer Question One, in 


Compliance with the Quinn Case 
IV. The Committee’s Rule I Was Complied With 
V. Question One Does Not Violate Appellant’s First Amend- 
ment Rights 
VI. Question One Had a Legislative Purpose 
VIL. The Committee’s Authorizing Resolution Is Not Invalid 
for Vagueness 
VII. “Committee” in § 192 Includes a Subcommittee 
IX. The Indictment Is Sufficient 
X. Grand Jury Was Not Invalid for Bias 


26 
27 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,057 
ArTHUR MILLER, APPELLANT, 
v. 


Unitep Srates or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Subsequent to a resolution * of the House of Representa- 
tives to certify the instant case to the United States 
Attorney, an indictment in two counts was returned charg- 
ing appellant with a refusal to answer pertinent questions 
posed by the Committee on Un-American Activities. 

In a jury-waived trial, appellant was originally found 
guilty on both counts. Following the Supreme Court de- 
cision in Watkins v. United States, 354 U.S. 178 (1957), 
the District Court, on appellant’s first motion for recon- 
sideration, modified its prior opinion and again found ap- 
pellant guilty on count one, but not guilty on count two. 


1H. Res. 638, 84th Cong., which, together with the certification 
of the Speaker of the House of Representatives and a copy of the 
report of the House Committee on Un-American Activities citing 
appellant, is found as Gov. Ex. 9; J.A. 154. 


(1) 

















2 


A second motion by appellant for reconsideration and for 
a verdict of acquittal was heard and denied by the trial 
court on July 19, 1957, and appellant was sentenced to 
one month imprisonment and a $500 fine, with the execu- 
tion of the sentence suspended as to imprisonment and 
appellant was placed on three months probation. 

On appeal to this Court, appellant filed a motion for 
summary reversal in which he asserts that the Watkins 
decision as well as a per curiam order of this Court re- 
versing its prior judgment in Simger v. United States, No. 
13,299,? are dispositive of his case. These contentions have 
been disposed of in appellee’s answer to the motion which 
has been previously filed with the Court. 


A. The Jurisdiction of the Committee and the Matter 
Under Inquiry. 
The Committee, acting well within the scope of its stand- 


ing authorization to investigate Communist activities and 
recommend legislation,* has conducted a long-continuing 


investigation into the misuse of passports and concealment 
of facts relating to Communist Party connections and as- 
sociations in passport matters. Additionally, the Com- 
mittee has undertaken a continuing review and appraisal 
of existing statutes respecting such matters, pursuant to 
Rule XI of the Rules adopted by the 84th Congress * which 
provides: 


2101 U.S. App. D.C. —, 247 F.2d 535 (1957), reversing Singer 
v. United States, 100 U.S. App. D.C. 260, 244 F.2d 349 (1957), 
which had affirmed United States v. Singer, 139 F. Supp. 847 
(DCDC, 1956). No further consideration is given herein to the 
Singer case inasmuch as appellant has not relied upon it in his 
brief and since this Court, sitting en banc, appears to have over- 
ruled its judgment therein. Barenblatt v. United States, No. 13,327, 
decided January 16, 1958, slip opinion, p. 15. 

2H. Res. 5, 84th Cong., (Gov. Ex. 1; J.A. 91-92, 145); H. Res. 
5, 83d Cong., (Gov. Ex. 2; J.A. 145). 

4 Annual Report for the Year 1956, House Un-American Activi- 
ties Committee, p. 55, (Gov. Ex. 14; J.A. 156). 

5H. Res. 5, 84th Cong., supra. 
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«26. To assist the House in appraising the admin- 
istration of the laws and in developing such amend- 
ments or related legislation as it may deem necessary, 
each standing’ committee of the House shall exercise 
continuous watchfulness of the execution by the ad- 
ministrative agencies concerned of any laws, the sub- 
ject matter of which is within the jurisdiction of such 
committee; and, for that purpose, shall study all per- 
tinent reports and data submitted to the House by the 
agencies in the executive branch of the Government.’’ 


In the course of its investigation, the Committee has 
sponsored or recommended important new legislation and 
amendments to existing statutes, directed at Communist 
activities and the misuse of passports by Communist Party 
members and sympathizers. The Internal Security Act 
of 1950° was such a statute sponsored by the Committee. 
The legislative findings of fact, found in Section 2 of the 
Act entitled ‘‘Necessity for Legislation,’’ are set out in 
15 parts, all of which relate to the existence of a ‘‘world 
Communist movement”’ described in part one. Part 8 of 
Section 2, however, should be especially noted:? 


‘“‘Due to the nature and scope of the World Com- 
munist Movement with the existence of affiliated con- 
stituent elements working toward common objectives 
in various countries of the world, travel of Communist 
members, representatives, and agents from country to 
country facilitates communication and is a prerequisite 
for the carrying on of activities to further the purposes 
of the Communist movement.’’ [Emphasis supplied.] 


In passing, it should be noted that the Internal Security 
Act has been amended by the Communist Control Act of 
1954, which also was sponsored by the Committee. The 
1954 legislation, while not specifically referring to pass- 


6 PL. 831, 8lst Cong., 64 Stat. 987, 50 U.S.C. §781 et seg. (Gov. 


Ex. 3; J.A. 151). 
750 US.C. § 781 (8); J.A. 157. 
8 PL. 647, 83rd Cong., 68 Stat. 775, 50 U.S.C. § 841 et seg. (Gov. 


Ex. 4; J.A. 151). 
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ports, supplements the 1950 statutory findings and en- 
forcement provisions respecting the Communist Party and 
its conspiratorial relationship with the ‘‘world Communist 
movement.’’ Both the Internal Security Act and the Smith 
Act have been the subject of a continuous study by the 
Committee.’ 

The Committee’s investigation and studies have resulted 
in numerous legislative proposals over the years respect- 
ing Communist activities both directly and indirectly re- 
lated to the fraudulent use of American passports.” Past 
Committee recommendations respecting the enactment of 
legislation to curb the misuse of passports and their use 
by Communist Party members and sympathizers include: 


(a) Extension of the statute of limitations from 3 to 7 
years, since ‘‘many members of foreign-controlled 
organizations have travelled on American pass- 
ports which have been fraudulently obtained’’ and 
thus have caused ‘‘unusual difficulty in apprehend- 
ing those who resort to the use of fraudulent pass- 
ports within the period of 3 years.’’*? 


Requirement that all persons applying for pass- 
ports state whether or not they will visit any of 
the Iron Curtain countries; and, a provision for 
a special authority to be vested in the State De- 
partment for sanctioning such travel, regardless 
of whether the holder of the passport be in this 
country or abroad at the time.” 


9 Annual Report for the Year 1953, Committee on Un-American 
Activities, p. 153, (Gov. Ex. 5; J.A. 153, 157-160). 
10 Td., pp. 136-158. 
117d., p. 137; J.A. 157. This was a 1941 recommendation. 
12 7d., pp. 141-142; J.A. 157. This was a 1952 recommendation. 
As stated by the Committee, Report, at p. 142 (J.A. 158): 
| “Tt is hoped that these provisions will prevent American 
Communists from receiving instructions from abroad. ' It is a 
well known fact that American Communists often travel abroad 
for the purpose of receiving instructions from the Communist 
functionaries not only in Iron Curtain countries but in other 
European countries as well.” 
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(c) Cancellation of passports (except for the return 
of a traveller to the United States) of persons 
who have been served with subpoenas.” 


With respect to the 1941 recommendation noted in (a) 
above, the Statute of limitations in 1951 was set at 10 years 
for passport offenses.* As concerns the recommendation 
noted in (b) above, the State Department in 1952 issued 
(1) Press Release No. 341 in which it was announced that 
all new passports would be stamped not valid for travel 
in Iron Curtain countries unless specifically endorsed as 
valid for such travel, and (2) Departmental Regulation 
108.162 (17 F.R. 8013) which forbids the issuance of a 
passport, except one limited for direct and immediate re- 
turn to the United States, to a person, among others, as 
to whom, regardless of the formal state of his affiliation 
with the Communist Party, there is reason to believe that 
he is going abroad to engage in activities which will ad- 
vance the Communist movement (22 C.F.R. 51.135). Part 
(a) of Section 51.135 specifically forbids the issuance of 
passports to 


‘Persons who are members of the Communist Party 
or who have recently terminated such membership 
under such circumstances as to warrant the conclu- 
sion—not otherwise rebutted by the evidence—that 
they continue to act in furtherance of the interests and 
under the discipline of the Communist Party;”’ 


Part (b) proscribes the issuance of passports to 


‘‘Persons, regardless of the formal state of their af- 
filiation with the Communist Party, who engage in 
activities which support the Communist movement 
under such circumstances as to warrant the conclu- 


13 Td., p. 142; J.A. 158. This was a 1952 recommendation. 

14 Act of June 30, 1951, 65 Stat. 107, C. 194. Report, p. 146. 

15 Td., Report, p. 155; J.A. 158. This regulation has been set forth 
in full by the Committee in its Report, at pp. 191-192, thus showing 
the continuing interest of the Committee in this matter. 








6 


sion—not otherwise rebutted by the evidence—that 
they have engaged in such activities as a result of 
direction, domination, or control exercised over them 
by the Communist movement.”’ 


, part (c) similarly relates to 


‘*Persons, regardless of the formal state of their af- 
filiation with the Communist Party, as to whom there 
is reason to believe, on the balance of the evidence, 
that they are going abroad to engage in activities 
which will advance the Communist movement for the 
purpose, knowingly and wilfully, of advancing that 
movement.’’ 


Section 51.136 of the Regulations, pertaining to the ‘‘limi- 
tations on issuance of passports to persons likely to violate 
laws of the United States,’’ is also relevant to the Com- 
mittee’s interest in passport matters. 

The Committee also indicated its interest in and con- 
tinuing study of the existing criminal statutes relating to 
passport and visa offenses by setting out in full, in its An- 


nual Report for 1953, the text of those statutes, 18 U.S.C. 
§ 1541-1546."* 

Additionally, the Committee, in the course of its long- 
continuing investigation of passport matters, had under 
consideration in 1956 two legislative proposals pertaining 
to such matters: 


(a) H.R. 9991 (84th Cong.)—a bill to amend the Ad- 
ministrative Procedure Act and the Communist 
Control Act of 1954 so as to provide for a passport 
review procedure and to prohibit, under pain of 
criminal penalties against the issuing official, the 
issuance of passports to persons under Communist 
discipline past or present; ™ 

(b) H.R. 11582 (84th Cong.)—a bill generally similar 

, to H.R. 9991 but relating only to present Commu- 
nist activities, eliminating criminal sanctions, and 


16 Td., pp. 185-186. 
17 Gov. Ex. 6; J.A. 154. See description at J.A. 160-162. 





a 
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granting to the Secretary of State discretion to 
make exceptions in the public interest.1% [Empha- 
sis added. ] 


On March 5, 1957, the Chairman of this Committee, Mr. 
Walter, introduced H.R. 5612 (85th Cong.),” similar to 
H.R. 9991, showing a Committee interest in the subject in 
the 85th Congress. 

The Committee’s long-continuing study of legislation 
pertaining to passports and its investigation of the misuse 
of passports and concealment of facts relating to Commu- 
nist Party connections and associations in passport mat- 
ters culminated in the holding of extensive public hearings 
on this subject in 1956.*° Appellant was one of a number 
of witnesses called to testify in this regard.”* 

The purpose of the hearings was adequately described 
in the opening statement of the Committee Chairman, on 
May 23, 1956, prior to the calling of any witnesses.” The 
Chairman stated at the very outset that the hearings would 
‘‘deal with one of the most vital aspects of our entire se- 
curity problem, the fraudulent procurement and misuse of 
American passports by persons in the service of the Com- 
munist conspiracy.’’** Noting that the Committee, as a 
result of its investigations, was then ‘‘able to document 

18 Gov. Ex. 7; J.A. 154. See description at J.A. 162. In its An- 
nual Report for 1956 (Gov. Ex. 14), the Committee recommended 
passage of H.R. 11582, with the addition of criminal sanctions 
(J.A. 498). This Report devoted much space to reporting to the 
House the Committee’s hearings and recommendations in the pass- 
port field during the year in which appellant testified. These pas- 
sages were read into the record to-show legislative purpose (J.A. 


494-500). 

19 Gov. Ex. 8; J.A. 154. See description at J.A. 162-163. 

20 Annual Report for the Year 1956, Committee on Un-American 
Activities, pp. 11-16, 55, (Gov. Ex. 14; J.A. 156, 494-500). 

21 Hearings, Investigation of the Unauthorized Use of United 
States Passports, Parts 1 through 4 (respectively Gov. Exs. 10 
through 13; J.A. 155). 

22 Hearings, Investigation of the Unauthorized Use of United 
States Passports, Part 1, pp. 4303-4305 (Gov. Ex. 10). The open- 
ing statement was read into the trial record (J.A. 202-205). 


23 Id., p. 4303. 
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in great detail the procedures by which Communists and 
Communist Party sympathizers obtain passports in direct 
violation of American law’’ and ‘‘how, by stealth, by con- 
cealment, and by misrepresentation, members of the Com- 
munist Party and adherents to the Communist conspiracy 
are able to travel abroad for purposes deliberately detri- 
mental to the United States,’’ the Chairman disclosed that 
the Committee had in its files ‘‘hundreds of copies of fraud- 
ulent documents used by international Communist agents,’’ 
including false passports and other documents,™* and dis- 
cussed some of the information and legislative proposals 
then under consideration by the Committee relative to this 
matter.> The Chairman concluded by stating: * 


‘‘Before calling the first witness, I wish to state that 
membership in the Communist Party itself has not 
been the determining factor in selecting the persons 
who have been summoned to testify here. Actually, 
‘some of the witnesses may never have been Commu- 
nist Party members. Nor is it the purpose of the 
‘Committee to establish the fact of Communist Party 
membership. 


‘<The purpose of the hearings is this: To ascertain 
the procedures by which the Communist Party has 
‘been able to obtain passports and make possible illegal 
travel for Communist Party members and sympa- 
thizers, and to determine if this situation can be 
remedied by legislation now being considered by the 
Congress.”’ 


The purpose of the hearings has also been summarized 
by the Committee, as follows: 
‘¢Committee hearings which opened in May of 1956 


“were designed to discover (1) how American citizens, 
participating in conferences of the nature described 


24 Id. p. 4303. 

23 ITd., p. 4303-4305. 

26 Td. p. 4305 (J.A. 205). 

27 Annual Report Fort the Year 1966, supra, p. 12. 
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above,”* obtained their United States passports, (2) 
whether or not the administrative authority under 
which the Secretary of State issued or denied pass- 
ports was adequate, and (3) to what extent individuals 
about whom the committee possessed derogatory se- 
curity information, were obtaining passports through 
concealment of Communist affiliation.’’ 


The Committee received the testimony of a number of 
witnesses prior to appellant’s appearance on June 21, 
1956. 


B. Information Possessed by the Committee Concerning 
Appellant. 


Prior to calling appellant as a witness, the Committee 
received considerable information respecting his Commu- 
nist Party connections and associations, his travels abroad, 
and his then recent efforts to obtain a renewal of his pass- 


28 The paragraph immediately proceeding the one quoted, reads as 


follows (Report, p. 12; J.A. 495-496) : 

“The committee is aware that a considerable number of 
American citizens have used passports in recent years to par- 
ticipate in the activities of international Communist propa- 
ganda organizations. These organizations, through interna- 
tional conferences and other propaganda activities, have sought 
to discredit the United States abroad and to disarm the free 
world in its struggle against Soviet imperialism. Among the 
most blatant of these international Communist organizations 
are the World Peace Council and the World Federation of Dem- 
ocratic Youth, which have local affiliates in the major countries 
of the world and which regularly hold highly. publicized con- 
ferences or festivals for the purpose of denouncing the United 
States and building up support for the Soviet Union. American 
Communists and Americans under Communist discipline at- 
tending these sessions endorse the infamous propaganda issued 
by these organizations. The uses to which these people are 
willing to lend themselves were strikingly illustrated at the 
Peace Conference of the Asian and Pacific Regions held in 
Communist China in 1952. There, Americans appeared before 
Communist representatives from every country of the world 
and accused American forces in Korea of waging bacteriological 
warfare and committing other crimes against humanity.” 
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port. Briefly summarized, this information is as follows 
(J.A. 182-201) : 


(a) The Committee had information that appellant 
joined the Communist Party in Brooklyn, New York, 
in 1943, and maintained his Party membership at least 
until 1947 (J.A. 182). 

(b) The Committee was informed that in 1947 ap- 
pellant procured a United States passport for the 
purpose of travel abroad and that he did travel abroad, 
at least to France, during that year (J.A. 182). It is 
not possible, according to Committee counsel’s testi- 
mony at the trial, to determine from an American pass- 
port after European travel by an American whether 
or not he had gone behind the Iron Curtain and trav- 
elled in Communist countries (J.A. 192-193). 

(c) In 1947, a World Youth Festival, which was a 
Communist controlled function, was held in Prague, 
‘Czechoslovakia. A play written by appellant, entitled 
‘¢ All My Sons,’’ was to be portrayed at the Festival 
(J.A. 182-183). The Committee was informed that 
the production rights, copyright, or receipts from the 
play were in whole or part assigned by appellant to 
a Communist controlled organization in Poland (J.A. 
185-186). Aliases were used by some of the people 
who attended the Festival (J.A. 206-209). Appellant 
sent a wire to the State Department in 1947 seeking 
reconsideration of its refusal to sponsor transporta- 
tion for persons attending the World Youth Festival 
(J.A. 183-184). 

(d) In 1947, another of appellant’s plays, entitled 
‘‘You’re Next,’’ was reportedly presented by the Com- 
munist Party in New York State (J.A. 185-186). 

(e) In 1947, appellant reportedly attended a series < 
‘of sessions in New York of Communist writers; the 





leader of the group, one Arnaud D’Usseau, had been . 
identified as a Communist Party functionary, who had ; 
been a witness before the Committee prior to appel- ‘ 


lant’s appearance. (D’Usseau had refused to answer 
all questions relating to his alleged Party membership 
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and activities, on Fifth Amendment grounds, and thus 
the Committee was deprived of his testimony.) (J.A. 
185-186, 190-191). 

(f) As respects the matter of Communist discipline, 
the Committee had been informed that appellant, at 
one of the sessions described in (e) above, protested 
against the discipline to which he and presumably 
others were being subjected by the Communist Party 
in the course of their labors (J.A. 186). 

(g) In 1949, appellant renewed his passport in Rome. 
In that year, appellant reportedly sponsored a World 
Peace Congress, held in Paris. This Congress, like 
the Festival held in Prague in 1947, was Communist 
controlled (J.A. 193). At the 1949 Congress, Paul 
Robeson stated that American Negroes would never 
be engaged in a war with the Soviet Union (J.A. 194). 

(h) Appellant in 1954 applied for a passport which 
the State Department declined to issue (J.A. 194-195). 

(i) In 1955, appellant stated in a written statement 
to the New York City Youth Board, in connection with 
a contractual agreement, that ‘‘some two years ago’’ 
he had denied to the State Department that he was 
‘supporting the Communist cause or contributing to 
it or was under its discipline or domination.’’ He 
further stated that in his application for renewal of 
his passport he had ‘‘under the penalty of perjury’’ 
asserted that ‘‘he was not a member of any subversive 
organization’’, and that these statements were ‘‘still 
true’? (J.A. 194-196, 217-227). However, the Com- 
mittee was aware that passport applications up to 
sometime in 1956 did not contain any question relative 
to Communist Party membership or subversive activi- 
ties (J.A. 196-198). Appellant, in any event, had 
not filed an application on a form containing questions 
which would elicit such information (J.A. 197-198). 

(j) In connection with appellant’s passport appli- 
cation filed on May 17, 1956, then pending, the Com- 
mittee was informed that the State Department had 
corresponded with him or requested from him an aff- 
davit with respect to any Communist Party affiliations 
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or membership which he may have had (J.A. 198). 
Appellant, acting through his counsel, issued a denial 
of present party membership, and also a denial of Party 
discipline at any time, but informed the State Depart- 
ment that in 1947 he had attended a number of Marxist 
study group sessions (J.A. 198-200). 

(k) The Committee also had considerable informa- 
tion reflecting the participation of appellant in nu- 
‘merous Communist front activities, concerning which 
he was subsequently interrogated in his appearance be- 
fore the Committee (J.A. 200). 


C. Appellant’s Refusals to Answer Pertinent Questions. 


The testimony of appellant, given on June 21, 1956, is 
printed under the title, ‘‘Investigation of the Unauthorized 
Use of United States Passports,’’ Part 4, of the Hearings 
before the House Un-American Activities Committee,” 
and was read into the trial record (J.A. 214-276). 

In his appearance before the Committee, appellant was 
queried largely with respect to the accuracy of the infor- 
mation already possessed by the Committee. He confirmed 
much of this information and in some instances fully availed 
himself of the opportunity afforded by the Committee to 
submit explanations. 

The questions appellant refused to answer and for which 
he was indicted are found well toward the conclusion of 
his testimony. In view of the nature of his responses to 
numerous earlier questions and their obvious bearing on 
the Committee’s inquiry, we set forth hereinafter a sum- 
mary of the matters thus covered, prior to discussing the 
questions refused of answer. 


1. Appellant’s Initial Testimony Relative to Committee’s 
Inquiry. 
Appellant confirmed the Youth Board incident at New 


York City in 1955, and commented extensively on certain 
aspects of the matter (J.A. 217-222, 231-232). He pur 


=? Gov, Ex. 13% JA. 155. 
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ported not to recall, but expressly refused to deny, certain 
information reflecting, (1) his sponsorship of the World 
Youth Festival in Prague in 1947 (J.A. 227-228); (2) his 
efforts to obtain State Department sponsorship of persons 
attending the World Youth Festival in 1947 (J.A. 228-230) ; 
(3) his signing a statement released by the Civil Rights 
Congress, in 1947, to the effect that the Communist Party 
was a ‘‘legal American political party’’ concerning which 
‘‘repressive legislation’’ was not justified (J.A. 229-230) ; 
and (4) his sponsorship of an advertisement in the Wash- 
ington Post in May, 1947, protesting certain measures di- 
rected against the Communist Party (J.A. 232).*° 

Appellant recalled signing a Civil Rights Congress press 
release in 1947 protesting the persecution of Gerhart 
Hisler, but claims that he was unaware of the latter’s back- 
ground (J.A. 232-234). 


Appellant, however, purported not to recall, but refused 
to deny, signing another Civil Rights Congress statement 
in 1947 relative to Hisler (J.A. 233-234). Appellant’s recol- 
lection was refreshed by documentary evidence with respect 
to his activities in support of the Veterans Against Discrim- 
ination of the Civil Rights Congress which attacked and 
sought to abolish this Committee (J.A. 235-236), but he 
denied that his memory was refreshed by certain documents 
showing that he had made a speech at a 1947 rally spon- 
sored by the Civil Rights Congress in New York City in 
this connection (J.A. 235-237). 

His memory was similarly refreshed respecting his sup- 
port of a protest meeting for the defense of Howard Fast 
(known by the Committee at that time to be a ‘‘hard core’’ 
Party member) and others (J.A. 237-238). Appellant was 
permitted to submit his views respecting Ezra Pound, who 
was strongly anti-communist during World War II (J.A. 
239-244). Appellant then commented on his signing a state- 
ment in 1952 in defense of the 12 Communists who were 


30 Appellant was shown documents for the purpose of refreshing 
his recollection not only as to these but numerous other matters, 
concerning which he was subsequently questioned at the hearing. 
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tried and convicted at Foley Square in New York City, and 
his present opposition to the Smith Act (J.A. 244-251). 

Appellant’s memory was also refreshed by documentary 
evidence with respect to a conference on Civil Rights in 
New York City in 1949 which attacked the FBI and urged 
the defense of all Smith Act ‘‘victims’’ except Trotskyites 
(J.A. 251-253). Appellant admitted knowing one Kazan 
who had admitted his past Communist connections and asso- 
ciations before the Committee in 1953, but denied that he had 
thereafter ‘‘attacked’’ Kazan (J.A. 253-256). Appellant 
refused either to deny or affirm his joining with others in 
protesting the enactment of the Internal Security Act in 
1950, and purported not to recall his being an ‘‘initiating 
sponsor’’ of an emergency defense conference held in New 
York City in 1952 for the purpose of protesting the enforce- 
ment of the Internal Security Act (J.A. 256). Appellant, 
purporting not to recall, admitted that he ‘‘probably did’’ 
participate on a welcoming committee in 1948 respecting the 
then proposed visit of the Red Dean of Canterbury to the 
United States (J.A. 256). Appellant during his membership 
on the National Council of Arts, Sciences and Professions 
‘‘suspected that Communists were in control of it’’ but did 
not protest (J.A. 256-257). 


Upon being queried about his alleged sponsorship of the 
World Congress for Peace in Paris, he stated that he had a 
‘*doubt”’ that he was a sponsor and made an extensive 
comment in which he expressly referred to the ‘‘denial of 
my passport by the State Department’? (J.A. 256-259). 
Appellant, while denying participation in a movement to 
embrace Red China, admitted (upon having his recollection 
refreshed) his support of the China Welfare Appeal and its 
activities in May, 1949 (J.A. 258-260). Appellant also was 
queried respecting his support of the Joint Anti-Fascist 
Refugee Committee and its activities in 1949 and 1951 
(J.A. 259-260). He commented on his associations with 
Norman Rasten (identified publicly in 1936 as a member of 
the Young Communist League) and writing a play 
(**You’re Next’’) which attacked congressional investi- 
gating committees (J.A. 260-263). Appellant purported not 
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to remember donating the rights of his play ‘‘ All My Sons’’ 
to the Polish League of Women in Poland in September, 
1947 (J.A. 263). But he did recall donating the royalties 
of his play to the Congress of American Women (J.A. 
264). He was also questioned with respect to several other 
plays and whether they conformed to the Communist posi- 
tion respecting investigations of Communists and other sub- 
versives, and the support of appellant by Howard Fast in 
the Daily Worker in November, 1953 (J.A. 264-266). 


2. Questions Refused of Answer 


After inquiring of appellant about the foregoing activi- 
ties, the Committee asked him whether he knew one Sue 
Warren (who, the Committee had information, had pro- 
posed appellant for membership in the Stuyvesant Branch 
of the Communist Party in 1943 (J.A. 273)). As to knowing 
Miss Warren, appellant stated, ‘‘I couldn’t recall at this 
moment”’ (J.A. 266). 

Appellant admitted that he had met Arnaud D’Usseau 
(J.A. 266). (See part (e), p. 10, supra.) When asked 
whether he had been in any ‘‘Communist Party sessions 
with Arnaud D’Usseau,’’ he admitted he ‘‘was present at 
meetings of Communist Party writers in 1947, about 5 or 
6 meetings’’ (J.A. 266). Appellant stated that the meet- 
ings were held in ‘‘someone’s apartment”’ but doesn’t know 
whose it was. As to whether they were ‘‘closed party 
meetings,’’ appellant responded, ‘‘I wouldn’t be able to 
tell you that.’’ And, as to whether anyone there was ‘‘not 
a Communist,’’ he stated, ‘‘I wouldn’t know that’’ (J.A. 
266). 

In response to a question as to whether he had ever 
made application for membership in the Communist Party, 
appellant admitted that in 1939 or 1940 he attended a 
‘‘Marxist study course’’ in Brooklyn where he signed 
‘some form or another’’ (J.A. 266). As to whether that 
was an application for membership in the Communist 
Party, appellant replied ‘‘I would not say that’’ (J.A. 267). 

The Committee then asked appellant to ‘‘tell about’’ the 
1947 meetings with the Communist Party writers he had 
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attended in N.Y.C., whereupon he described his interest 
and participation in these meetings, to the effect that he 
went there ‘‘to discover where I stood finally and com- 
pletely’’ (J.A. 267). 

At this point Committee counsel asked appellant ‘‘What 
occasioned your presence? Who invited you there?’’ to 
which appellant replied: ‘‘I couldn’t tell you. I don’t 
know’’ (J.A. 268). 

Appellant was then asked: ‘‘Can you tell us who was 
there when you walked into the room?”’ (J.A. 268). [Count 
One]. Appellant replied: ‘‘Mr. Chairman, I understand 
the philosophy behind this question and I want you to 
understand mine.’’ [Emphasis added.]. He then objected 
that he ‘‘could not use the name of another person and 
bring trouble on him,’’ concluding with ‘‘I ask you not to 
ask me that question.’’ 


Appellant thereupon conferred with his counsel, and then 
stated to the Committee, ‘‘I will tell you anything about 
myself, as I have.’ (J.A. 268). 

The Committee then asked if these were not Communist 
Party meetings, to which appellant made the following 
objection: ‘‘I will be perfectly frank with you in anything 
relating to my activities. I take the responsibility for 
everything I have ever done, but I cannot take respon- 
sibility for another human being’’ (J.A. 268). Committee 
counsel repeated the last question in slightly different form, 
and appellant, after conferring with his counsel, replied 
*‘T understood them to be Communist writers who were 
meeting regularly’’ (J.A. 268-9). 

Upon the request of Committee counsel, joined in by Mr. 
Jackson, the Chairman then directed appellant to answer 
the question as to who it was that he saw at these meetings 
{Count One] (J.A. 269). After conferring with his counsel, 
appellant asked if he could request the Committee to ‘‘post- 
pone’’ the question ‘‘until the testimony is completed and 
you can gage for yourself,’’ to which the Chairman replied 
‘‘Of course, you can do that, but I understand this is about 
the end of the hearing.’’ It was confirmed by Committee 
counsel that he had only a few more questions (J.A. 269). 
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| Appellant then stated that he would like to add more 
, to what he had been saying about his participation in the 
| Communist Party writers meetings and he proceeded to do 
so at length (J.A. 269-271) until the Chairman asked him 
‘“What has this to do ——.’’ Appellant replied that he | 
was trying to elucidate ‘‘his position on the relation of art’’ 


(J.A. 271). | 


The following then transpired: 


Mr. Scuerer. There is a question before the witness; | 
namely, to give the names of those individuals who 
were present at this Communist Party meeting of Com- | 
munist writers. There is a direction on the part of the | 
chairman to answer that question. | 

Now, so that the record may be clear, I think we 
should say to the witness—Witness, would you listen? 


Mr. Miter. Yes. 
Mr. Scuerer. We do not accept the reasons you gave | 
for refusing to answer the question and that it is the | 
opinion of the committee that, if you do not answer | 
the question, that you are placing yourself in contempt. | 





(The witness confers with his counsel.) 


Mr. Scuerer. That is an admonition that this com- 
mittee must give you in compliance with the decisions 
of the Supreme Court. | 

Now, Mr. Chairman, I ask that you again direct the | 
witness to answer the question. ! 

The Cuarmrman. He has been directed to answer the | 
question, and he gave us an answer that we just do not ! 
accept. 

Mr. Arens. Was Arnaud D’Usseau chairman of this 
meeting of Communist Party writers which took place 
in 1947 at which you were in attendance? [Count 
Two]. | 

Mr. Mutter. All I can say, sir, is that my conscience 
will not permit me to use the name of another person. 





(The witness confers with his counsel.) | 








18 


Mr. Mrrer. And that my counsel advises me that 

there is no relevance between this question and the 
question of whether I should have a passport or there 
should be passport legislation in 1956. 
_ Mr. Arsens. Mr. Chairman, I respectfully suggest 
that the witness be ordered and directed to answer the 
question as to whether or not Arnaud D’Usseau— 
A-r-n-a-u-d. The last name is D-’-U-s-s-e-a-s—was 
chairman of the meeting of the Communist Party 
writers in New York City in 1947 at which you were in 
attendance. 

The CHarrman. You are directed to answer the 
question. 

Mr. Miuuer. I have given you my answer, sir. 

Mr. Arens. I ask you now, sir, whether or not Sue 
Warren was in attendance at this meeting of the Com- 
munist Party Writers held in New York City in 1947? 

Mr. Muter. I have given you my answer. 

Mr. Vetpe. Do you know Sue Warren? 

Mr. Jackson. Did you decline to answer that 
question? 


(The witness confers with his counsel.) 


Mr. Muuer. I tell you, sir, that I have given my 
answer. 

Mr. Jackson. I am not satisfied with that. That is 
entirely too vague. What I want is a positive state- 
ment as to whether or not you will answer that 
question. 


(The witness confers with his counsel.) 


Mr. Miter. Sir, I believe I have given you the an- 
swer that I must give. 

The Cuarmman. Let us get that straight. As I under- 
stand, you decline to answer the question for the reason 
that you gave when you declined to answer the first 
question, or at least when you gave an answer that was 
mot deemed acceptable, is that it? 

Mr. Mutter. That is correct. 
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Mr. Arens. Were you proposed for membership in 
the Stuyvesant Branch, 12th Assembly District, of the 
Communist Party by Sue Warren? 

Mr. Muer. To my knowledge—— 

Mr. Arens. In 1943? 

Mr. Muzer. To my knowledge, I would not know 
that. I would have no knowledge of it. 

Mr. Arens. Have you made application for member- 
ship in the Communist Party? 

Mr. Miter. I answered that question. 

Mr. Arens. I put it to you as a fact and ask you to 
affirm or deny the fact that you did make application 
for membership in the Communist Party and that the 
number of your application is 23345. 

Mr. Mrizer. I would not affirm that. I have no 
memory of such a thing. 

Mr. Arens. Do you deny it? 

Mr. Miter. I would deny it. 

Mr. Anens. Mr. Chairman, that will conclude the staff 
interrogation of this witness. (J.A. 271-274). [Em- 
phasis added. ]. 


After some colloquy between committee members and 
appellant the meeting was adjourned (J.A. 274-276). 


STATUTE INVOLVED 


Rev. Stat. §102 (1875), as amended, 52 Stat. 942 (1938), 
2 U.S.C. §192. 


‘‘Hvery person who having been summoned as a wit- 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com- 
mittee established by a joint or concurrent resolution 
of the two Houses of Congress, wilfully makes default, 
or who, having appeared, refuses to answer any ques- 
tion pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000 nor less than $100 and im- 
prisonment in a common jail for not less than one 
month nor more than twelve months.”’ 
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SUMMARY OF ARGUMENT 


I 


The Committee had extensive information about appel- 
lant’s Communist activities, including Communist Party 
membership at least until 1947. It also learned that appel- 
lant had been refused a passport in 1954 as being under 
Communist Party domination. Appellant had an application 
for a passport pending in the State Department, and the 
Committee learned that he was about to deny to them under 
oath that he had ever been under Communist Party disci- 
pline and deny present Party membership. Appellant denied 
Party discipline in his testimony before the Committee, but 
admitted meeting with Communist Party writers in 1947 in 
New York led by D’Usseau, a Party functionary. Appel- 
lant’s testimony about these meetings was less than frank 
and finally the Committee asked him to name the persons 
with whom he met. In the context of appellant’s testimony 
the identity of the Communist Party members would illumi- 
nate the conflicting information before the Committee and 
might well resolve the question of appellant’s Party mem- 
bership and discipline, matters of determinative importance 
to the issuance of a passport, and the sufficiency of existing 
regulations and the necessity for the proposed legislation. 


II 


Appellant was fully aware of the pertinency of the ques- 
tion and thus the Watkins holding was actually met, although 
appellant was not entitled to invoke it in the absence of a 
pertinency objection. 


III 


Appellant was clearly and repeatedly apprised that the 
Committee did not accept his reason for refusing to answer 
and he was directed to answer the question. He was not 
‘*forced to guess the Committee’s ruling,’’ and there was 
full compliance with the Quinn case. 





21 
IV 


Committee Rule I was complied with in accordance with 
its established practice. 


V 


The legislative interest in the important field of the issu- 
ance and use of American passports by persons engaged in 
the Communist movement must override appellant’s First 
Amendment rights. 


VI 


Legislative purpose is presumed when a Congressional 
committee asks a pertinent question in a field of proper 
legislative concern. 


VII 


This Committee’s authorizing resolution has been held 
not invalid for vagueness, in the Barenblatt case. 


Vill 


‘‘Committee’’ in §192 includes a subcommittee. Baren- 
blatt. 


Ix 
His indictment has been held sufficient. Barenblatt. 


x 


A similarly constituted grand jury, partly of Federal 
government employees has been upheld. Emspak. 
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ARGUMENT 


I 


The Count One Question as to Who Were Present at Commu- 
nist Party Writers Meeting Was Pertinent in Fact to the 


Passport Inquiry. 


The question under inquiry in this hearing was ‘‘the 
fraudulent procurement and misuse of American passports 
by persons in the service of the Communist conspiracy,’’ 
in the words of the Chairman in opening this series of 
hearings entitled ‘‘Investigation of the Unauthorized Use 
of United States Passports,’’ on May 23, 1956.*2 

This to be the subject of inquiry is conceded by appel- 
lant here and at the trial.** 

This inquiry, of course, like most Congressional inquiries, 
must be conducted largely by taking individual cases and 
determining their impact upon the problem under study. 

In the context in which Question One was asked the 
identity of these Communist Party writers was clearly 
pertinent to this inquiry. 

It will be seen that each step in the ‘‘connective rea- 
soning’’ of pertinency is shown on this record to be known 
to appellant. Thus when the pertinency in fact of Question 
One is established, appellant’s awareness of it will have 
been fully demonstrated. 

When appellant was before the Committee on June 21, 
1956, he was then an applicant for an American passport. 
The Committee had extensive information about his Com- 
munist activities and his statements with reference thereto. 
This information is summarized and documented in the 
Counterstatement, pp. 9-12, to which we refer. By the time 
the Count One question was asked, appellant had supplied 
some additional information summarized in the Counter- 
statement, pp. 12-17. 


31 Counterstatement, pp. 7-8; J.A. 202-205. 

32 This was conceded by counsel for appellant in his oral argument 
on his motion to dismiss the indictment on Aprl 12, 1957 (J.A. 14- 
31). 
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The Committee had been informed that appellant joined 
the Communist Party in Brooklyn in 1943 and remained a 
member at least until 1947 (J.A. 182). ‘‘Discipline’’ is the 
basic requirement of membership in the Communist Party. 

Appellant in his testimony denied ever having been under 
Communist Party discipline (J.A. 223, 225). As to whether 
the form he admitted signing at the Marxist study course 
in Brooklyn in 1939 was an application for membership in 
the Communist Party, appellant replied only: ‘‘I would 
not say that.’’ 

The Committee was informed that in 1947 appellant at- 
tended a series of sessions in New York of Communist 
writers, led by Arnaud D’Usseau, a Communist Party func- 
tionary. As to whether these meetings were closed Party 
meetings appellant testified that he ‘‘wouldn’t be able to 
tell’? (J.A. 266). He ‘‘wouldn’t know”’ whether there was 
anyone there who was not a Communist (J.A. 266). 

In 1947, the year of these meetings in question, the Com- 
mittee was informed that appellant was a sponsor for the 
World Youth Festival in Prague (J.A. 226-228), and trav- 
elled to Europe on an American passport. Travel behind 
the Iron curtain could then be accomplished without it being 
noted on the passport (J.A. 192-193). 

Appellant testified that he had been affiliated from time 
to time with organizations cited as Communist-dominated 
(J.A. 223). 

Applicant had been denied a passport in 1954 because, 
according to his own testimony, he was then believed by 
the State Department to be ‘‘under the domination of the 
Communist Party’? (J.A. 225). 

The Committee was informed that the State Department 
had requested appellant to submit, in connection with his 
May 1956 application for passport then pending, an affidavit 
with respect to any Communist Party affiliations or mem- 
bership which he may have had (J.A. 198). At the time 
of appellant’s testimony the Committee had just been in- 
formed by the State Department that appellant’s counsel 
would submit to the State Department an affidavit by appel- 
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lant* denying present Communist Party membership and 
denying Communist Party discipline at anytime, but ad- 
mitting that in 1947 he had attended a number of Marxist 
study groups™* (J.A. 197-200). 

The most important information before the Committee 
and the State Department, relating to appellant’s Commu- 
nist activities and bearing upon his eligibility to receive a 
passport, may be further summarized. The Committee 
had information, when it asked the Count One question, 
that appellant had been a member of the Communist Party, 
and presumably under its discipline, at least until 1947; and 
that in 1954 the State Department had denied him a pass- 
port because it believed him then to be under the dom- 
ination of the Party. The State Department, having found 
and declared appellant to have been under Party domina- 
tion in 1954, learned that appellant was about to file an 
affidavit, in aid of his pending application, denying present 
Party membership and denying ever having been under 
Party discipline. In addition, appellant in his instant testi- 
mony had denied ever being under Party discipline, and 
‘‘would not say’’ whether the form he signed in Brooklyn 
in 1939 was an application for membership in the Party. 


This was the context® in which appellant was questioned 
about the D’Usseau Communist Party writers meetings. 
After appellant testified that he ‘‘wouldn’t be able to tell’’ 
whether they were closed Party meetings, and ‘‘wouldn’t 
know’’ whether there was anyone there who was not a 
Communist, and ‘‘couldn’t tell’? who had invited him there, 


33 This affidavit, dated June 25, 1956, five days after this hearing, 
is printed at J.A. 351-355 and contains the statements which the 
Committee was informed it would contain. 

34 Appellant admitted in his testimony attending a “Marxist study 
course” in Brooklyn in 1939 or 1940 (J.A. 266), but at no time 
in his testimony did he refer to his meetings with the Communist 
Party writers in 1947 in New York City as those of a Marxist study 
group. 

35 The “context” here also embraces the State Department infor- 
mation referred to because appellant either testified to it (denial 
of passport in 1954) or was responsible for it (the prospective affi- 
davit). 
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the Committee asked appellant the most logical and 
relevant question, ‘‘Can you tell us who was there when 
you walked into the room?”’ 

The identity of these Community Party members with 
whom appellant had been meeting would obviously serve to 
illuminate the unsatisfactory record and information be- 
fore the Committee, and might well resolve the vital ques- 
tions of membership, discipline and adherence to the 
Communist Party.* 

In the context in which it was asked, the pertinence of 
this question, it is submitted, is beyond dispute. Sacher v. 
United States, U.S. App. D.C. No. 13302, Jan. 31, 1958. 

That appellant’s admitted connection with these Party 
members is in 1947 does not mean that their activities and 
information with respect to appellant is so remote in time 
as to be lacking in pertinency. In the matter of the 
issuance of passports under existing regulations, past 
activities were highly relevant and material, and may be 
determinative. Briehl v. Dulles;** Stewart v. Dulles.** 
Furthermore, in H.R. 9991, under consideration when ap- 
pellant was testifying, past activities knowingly in further- 
ance of the Communist movement precluded the issuance 
of a passport. Thus the information sought here was of 
present and immediate importance to the Committee, be- 
yond that of obtaining a record of the recent past and 
tracing a pattern, upon which rests pertinency in many 
investigations of Communist activities. 

The principal objection to the pertinency of Question 
One made by appellant at the trial and here is that there is 
no pertinency to the passport hearing of Communist Party 
writers not shown to be travellers. This objection obscures 
the principal reason why the Committee asked and pursued 
this question, which was to try to straighten out the record 


36 See Counterstatement, pp. 5-7, for the passport regulations in 
effect and the proposed legislative amendments relating thereto 
which were being considered by this Committee. 

37101 U.S. App. D.C. —, 248 F.2d 561 (1957), cert. granted, 


355 U.S. 881 (1957). 
38 101 U.S. App. D.C. —, 248 F.2d 602 (1957). 
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and information before the Committee with respect to ap- 
pellant’s Communist Party membership, discipline and 
adherence. These persons were Party members with whom 
appellant admitted he met, and it is of no consequence that 
they were writers” as well. 


II 


Appellant Was Fully Aware of the Pertinency of Question One, 
and the Watkins Rule Was Met Although Not Applicable in 
the Absence of a Pertinency Objection. 


Watkins v. United States* held: 

‘‘Unless the subject matter has been made to appear 
with undisputable clarity, it is the duty of the investi- 
gative body, upon objection of the witness on grounds 
of pertinency, to state for the record the subject under 
inquiry at that time and the manner in which the 
propounded questions are pertinent thereto.’’ [Em- 
phasis added. ] 


39 The pertinency of the identity of these Communist Party mem- 
bers and the information they could be expected to furnish relates 
to the Committee’s information about appellant’s Communist ac- 
tivities as bearing upon the issuance and use of passports. However, 
because these Party members were writers does not mean, as sug- 
gested by appellant here and at trial, that they would be, for that 
reason, uninformed on matters directly concerned in this passport 
inquiry. 

In the records of this Court is testimony about the writing ac- 
tivities, use of aliases and false travel documents, and the exercise 
of rigid Communist Party discipline over Communist writers, by a 
foreign Communist agent, himself a writer, operating underground 
in this country in the periods 1935-6 and 1941-6. See, Hisler v. 
United States, 84 U.S. App. D.C. 404, 176 F.2d 21 (1949), cert. 
denied, 337 U.S. 958 (1949) ; Records and Briefs, No. 9813, particu- 
larly J.A. 327-334, 241-250, 268-9, 382. In that case, Gerhart 
Eisler, an admitted international Communist, was convicted of 
making false statements to the State Department in an application 
for an exit permit. Eisler was still in this country in 1947 when 
the Civil Rights Congress issued a statement signed by appellant 
and others protesting the “shameful persecution” of Eisler for his 
passport violations (Miller J.-A, 232-4). 

40 354 U.S. 178, 214-15 (1957). 
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Appellant’ awareness of the pertinency of Question One 
is indisputably clear, and therefore the requirement of the 
Watkins holding is fully met, despite the absence of a 
pertinency objection necessary to invoke the Watkms Rule. 

The absence of a pertinency objection by appellant to 
Question One, and the consequent unavailability to him of 
the Watkins Rule is asserted here so as to keep this case 
and others similar to it in proper perspective in the light 
of that rule. 


A. Appellant’s Awareness of the Pertinency of 
Question One. 


In view of the nature of the questioning of appellant at 
the instant hearing (as noted in the Counterstatement, pp. 
12-19), and in view of his statement that the subject of 
inquiry was whether he should have a passport and whether 
there should be passport legislation in 1956, made as part 
of his counsel’s ‘‘afterthought”’’ objection to the pertinency 
of Question Two (Counterstatement, p. 18), nothing fur- 
ther need be said about appellant’s knowledge of the 
subject under inquiry, and we do not understand such 
knowledge to be questioned here. 

Apart from the fact that appellant did not see fit to 
object to the pertinency of Question One nor otherwise in- 
dicate any doubt thereof, the record affirmatively shows his 
actual awareness of its pertinency because he either testi- 
fied to, or was otherwise cognizant of, the steps in the 
connective reasoning establishing pertinency in fact, as 
shown in Argument I, above. 

In addition, appellant apparently conceded his awareness 
of pertinency when, upon being asked the question, he told 
the Chairman he understood ‘‘the philosophy behind the 
question’’ (Counterstatement, p. 16; J.A. 268). 

By way of summary as to appellant’s awareness of the 
pertinency of Question One, appellant was himself an object 
lesson of the importance and even the determinative impact 
of Communist Party membership, discipline and adherence 
upon the subject of the use and issuance of passports. Such 
activities in connection with passports had recently force- 
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ably been brought home to appellant by the denial of a 
passport in 1954 because he was considered to have been 
under Communist Party domination, and by the State 
Department’s request for a non-Communist affidavit in con- 
nection with his then pending passport application. It zs of 
the utmost significance that in this affidavit he felt it to be 
sufficiently relevant and material (and, therefore, ‘‘pertin- 
ent’’) to refer at length to these very 1947 meetings.*! 
And yet, at the trial and here, appellant now contends that 
the identity of the others present, whom he conceded in 
his testimony were Communist Party members, was not 
considered by him to be pertinent when being questioned 
by the Committee. 

Appellant’s awareness of the pertinency of Question One 
is demonstrated to an actuality upon this record. 


B. Appellant Did Not Object to Pertunency of the Count 
One Question. 


Upon being asked Question One in the context set forth 
in Argument I, above, appellant said: ‘‘Mr. Chairman, I 
understand the philosophy behind this question and I want 
you to understand mine.”’ 

Appellant then gave his reason for not answering the 
question, which was his desire not to ‘‘bring trouble’’ on 
those other persons, members of the Communist Party with 
whom he admitted he had met in 1947. 

After consulting with his counsel, appellant then said he 
would tell anything about himself, and the questioning con- 
tinned, even through the successive demands to answer 


41 The significance of the mention of these meetings in this affi- 
davit is greatly enhanced in the light of its introductory statement 
that it is submitted to answer the question “Whether I am now, or 
ever have been, a member of the Communist Party.” 

This affidavit (J.A. 351-355) was filed with the State Department 
several days after his testimony, but it is, nevertheless, probative 
as to his awareness of pertinency when he refused to answer the 
question. Furthermore, the contents of the affidavit, including 
mention of these meetings, were forecast by his counsel to the State 
Department and known to the Committee before the question was 
asked. (See Argument I, supra, pp. 23-24.) 
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Question One, with no objection or mention of pertinency 
and no indication of any doubt thereon. The reason for 
this is apparent—he understood what the Committee was 
trying to find out and why, and he admitted as much when 
he said he understood the philosophy behind the question.* 
Not only is no pertinency objection interposed but it would 
make this statement of appellant about the philosophy of 
the question meaningless, and would render incomprehensi- 
ble the entire colloquy if such objection were read into it 
as appellant at trial and here suggests. The colloquy would 
then be respoken as follows: “‘Mr. Chairman, I understand 
the philosophy behind this question and I want you to under- 
stand mine, but I do not understand the pertinency of this 
question and I object to it for that reason.’’ The Watkins 
Rule is a practical, common sense rule and certainly the 
reason of ‘‘fundamental fairness’’ which underlies it calls 
for no such manipulation of the record so as to inject doubt 
never felt and to supply words never spoken. 

When appellant urges that he ‘‘must’’ have meant to 
object to the pertinency of Question One, and that such 
objection should be read into his ‘‘other’’ reason for refusal 
because, as an apparent afterthought of his counsel, he 
added a pertinency objection to the Second Count question 
(asked after six additional questions had been put to appel- 
lant and after two demands had been made to answer Ques- 
tion One (J.A. 268-272)), it is not only unreasonable and 
unrealistic but belies appellant’s own words. 


C. Objection to Pertinency Is a Condition to the 
Warxins Rule 


Watkins states the law where objection is made on 
grounds of pertinency. The law applicable to a witness who 
does not object on grounds of pertinency (or otherwise 
indicate doubt as to what information the Committee was 


42 Thus the facts here present not merely an absence of a perti- 
nency objection, but an apparent disclaimer of such objection. This 
goes far beyond the “other foot” situation where the committee 
may not force the witness “to guess the committee’s ruling” after 
objection made (Quinn v. United States, 349 U.S. 155, 170 (1955)). 
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seeking) is stated in Sinclair v. United States, 279 U.S. 263, 
299 (1928) : 


‘‘Intentional violation is sufficient to constitute guilt. 
There was no misapprehension as to what was called 
for. The facts were pertinent as a matter of law, and 
'§102 made it appellant’s duty to answer. His mistaken 
view of the law was no defense. He was bound rightly 
to construe the statute.’’** [Emphasis supplied.] 


This statement of the law has been cited with approval in 
the following cases, including Watkins: Townsend v. United 
States, 68 U.S. App. D.C. 223, 95 F.2d 352, 361 (1938), cert. 
denied, 303 U.S. 664 (1938); Barsky v. United States, 83 
U.S. App. D.C. 127, 167 F.2d 241, 248 (1948), cert denied, 
334 U.S. 843 (1948); Hisler v. United States, 83 US. 
App. D.C. 315, 170 F.2d 273, 280 (1948), cert. dismissed, 338 
U.S. 883 (1949); Morford v. United States, 85 U.S. App. 
D.C. 184, 176 F.2d 54, 57 (1949), rev’d on other grounds, 339 
U.S. 258 (1950); Emspak v. United States, 91 U.S. App. 
D.C. 378, 203 F.2d 54, 57 (1952), rev’d on other grounds, 
349 U.S. 190 (1955); Bart v. United States, 91 U.S. App. 
D.C. 370, 203 F.2d 45, 49-50 (1952), rew’d on other grounds, 
349 U.S. 219 (1955) ; Watkins v. United States, 354 U.S. at 
208-209. 

Thus, Watkins has recognized and left undisturbed this 
case law governing the situation where there is no objection 
to pertinency (‘‘misapprehension as to what was called 
for’’—Sinclair, supra). 

This condition of a pertinency objection is further em- 
phasized by the Court’s citation in Watkins as a parallel (in 
its note 55, at p. 215) of United States v. Kamin, 136 F. 
Supp. 791, 800 (D.C. Mass., 1956). In that case it was 
contended that a question must not only be pertinent, but 
‘‘the witness must be informed of the subject matter, so 


43 The summary of Sinclair’s argument in the United States 
Reports (at pp. 277-9) shows that there was urged on behalf of 
Sinclair, and rejected by the Supreme Court, the same reasons the 
Court states to underlie its holding in Watkins where objection was 
made to pertinency. 
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that he may have a definite standard by which to determine 
whether he should answer.’’ That court rejected that 
sweeping contention ‘‘[b]ecause if he was not so informed 
he admittedly indicated no interest, and did not choose to 
supplement any deficiency in his knowledge by asking 
either the Chairman or his own counsel.’’ 

‘‘Wundamental fairness’’ (Watkins, at p. 214) does not 
dictate otherwise, because ‘‘ * * * the courts need not treat 
as important that which the witness obviously regarded as 
unimportant.’’ United States v. Bryan, 339 U.S. 323, 332 
(1950). 

That a claim of pertinency is a condition in the Watkins 
Rule has been expressly recognized by the eight members 
of this Court who have addressed themselves to this point. 
See, Barenblatt v. United States, No. 13327, Jan. 16, 1958, p. 
12; Sacher v. United States, No. 13302, Jan. 31, 1958, p. 16, 
(dissent). 


iit 


Appellant Was Directed to Answer Question One, in 
Compliance with the Quinn Case. 


Quinn v. United States * states: 


‘‘Clearly not every refusal to answer a question pro- 
pounded by a congressional committee subjects a wit- 
ness to prosecution under §192. Thus if he raises an 
objection to a certain question—for example, lack of 
pertinency or the privilege against self-incrimination 
—the committee may sustain the objection and abandon 
the question, even though the objection might actually 
be without merit. In such an instance, the witness’ re- 
fusal to answer is not contumacious, for there is lack- 
ing the requisite criminal intent. Or the committee 
may disallow the objection and thus give the witness 
the choice of answering or not. Given such a choice, the 
witness may recede from his position and answer the 
question. And if he does not then answer, it may fairly 


44 349 U.S. 155 (1955). 
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| be said that the foundation has been laid for a finding 
of criminal intent to violate §192. In short, unless the 
witness is clearly apprised that the committee demands 
his answer notwithstanding his objections, there can be 
no conviction under §192 for refusal to answer that 
question.’’ (Pp. 165-166) 


The Court held: 


‘‘Giving a witness a fair apprisal of the committee’s 
ruling on an objection recognizes the legitimate in- 
terests of both the witness and the committee. Just as 
the witness need not use any particular form of words 
to present his objection, so also the committee is not 
required to resort to any fixed verbal formula to 
indicate its disposition of the objection. So long as the 

witness 1s not forced to guess the committee’s ruling, 
he has no cause to complain. And adherence to this 
traditional practice can neither inflict hardship upon 

| the committee nor abridge the proper scope of legisla- 

tive investigation. (P. 170). [Emphasis added.] 


In the Counterstatement (pp. 16-19) appellant’s refusal 
to answer Question One, the Committee’s rejection of his 
objection and the demands by the Committee to answer are 
described. 

Upon the request of Committee counsel and a member, 
the latter stating that the refusal was without legal jus- 
tification, the Chairman directed appellant to answer. 

After conferring with his counsel appellant said: ‘‘Could 
I ask you to postpone this question until the testimony is 
completed and you can gage for yourself?’’ The Chairman 
replied: ‘‘Of course, you can do that, but I understand this 
is about the end of the hearing.’’ Committee counsel con- 
firmed that it was about the end of the hearing and that 
they had only a few more questions, adding that ‘‘in the 
jurisdiction of this committee he has been requested to 
tell this committee who were in attendance at these 
meetings.”’ 

Tt is apparent from this colloquy that compliance with 
this initial demand to answer would be postponed until a 
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later demand and opportunity to answer. 

Appellant then continued at great length with a state- 
ment about the 1947 meetings, until the Chairman asked: 
‘What has this to do——?’’ and appellant replied that he 
was trying to elucidate his ‘‘position on the relation of 
art.”* 


Congressman Scherer then interrupted to state: 


‘There is a question before the witness; namely, to 
give the names of those individuals who were present at 
this Communist Party meeting of Communist writers. 
There ts a direction on the part of the chairman to 
answer that question. * * * We do not accept the 
reasons you gave for refusing to answer the question 
and that it is the opinion of the committee that, if you 
do not answer the question, that you are placing your- 
self in contempt.’’ [Appellant conferred: with his 
eounsel.]. ‘‘That is an admonition that this committee 
must give you in compliance with the decisions of the 
Supreme Court. Now, Mr. Chairman, I ask that you 
again direct the witness to answer the question.’’ 
[Emphasis added. ] 


The Chairman then said: 


“‘He has been directed to answer the question and he 
gave us am answer that we just do not accept.’’ [Em- 
phasis added.] 


Appellant made no reply, and the questioning continued. 
It is perfectly obvious from this colloquy that the Com- 
mittee had heard enough ‘‘explanations’’ about these meet- 
ings and enough of appellant’s ‘‘position on the relation 
of art,’’ and that they now wanted an answer to Question 
One. Appellant was informed that the question was still 
‘‘before the witness,’’ that there was a direction to answer 
still pending, and that the reasons for refusing to answer 
the question were not accepted. The Chairman then 
reaffirmed the direction to answer, and stated that the 
answer already given was not accepted. It could not be 
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be said that the foundation has been laid for a finding 
of criminal intent to violate §192. In short, unless the 
witness is clearly apprised that the committee demands 
his answer notwithstanding his objections, there can be 
no conviction under §192 for refusal to answer that 
question.’’ (Pp. 165-166) 


The Court held: 


‘Giving a witness a fair apprisal of the committee’s 
ruling on an objection recognizes the legitimate in- 
‘terests of both the witness and the committee. Just as 
‘the witness need not use any particular form of words 
to present his objection, so also the committee is not 
required to resort to any fixed verbal formula to 
‘indicate its disposition of the objection. So long as the 
‘witness is not forced to guess the committee’s ruling, 
he has no cause to complain. And adherence to this 
traditional practice can neither inflict hardship upon 
the committee nor abridge the proper scope of legisla- 
tive investigation. (P. 170). [Emphasis added.] 


In the Counterstatement (pp. 16-19) appellant’s refusal 
to answer Question One, the Committee’s rejection of his 
objection and the demands by the Committee to answer are 
described. 

Upon the request of Committee counsel and a member, 
the latter stating that the refusal was without legal jus- 
tification, the Chairman directed appellant to answer. 

After conferring with his counsel appellant said: ‘‘Could 
I ask you to postpone this question until the testimony is 
completed and you can gage for yourself?’’ The Chairman 
replied: ‘‘Of course, you can do that, but I understand this 
is about the end of the hearing.’’ Committee counsel con- 
firmed that it was about the end of the hearing and that 
they had only a few more questions, adding that ‘‘in the 
jurisdiction of this committee he has been requested to 
tell this committee who were in attendance at these 
meetings.”’ 

It is apparent from this colloquy that compliance with 
this initial demand to answer would be postponed until a 
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later demand and opportunity to answer. 

Appellant then continued at great length with a state- 
ment about the 1947 meetings, until the Chairman asked: 
‘‘What has this to do——?’’ and appellant replied that he 
was trying to elucidate his ‘‘position on the relation of 
art.’’ 


Congressman Scherer then interrupted to state: 


‘“‘There is a question before the witness; namely, to 
give the names of those individuals who were present at 
this Communist Party meeting of Communist writers. 
There ts a direction on the part of the chairman to 
answer that question. * * * We do not accept the 
reasons you gave for refusing to answer the question 
and that it is the opinion of the committee that, if you 
do not answer the question, that you are placing your- 
self in contempt.’’ [Appellant conferred: with his 
counsel.]. ‘‘That is an admonition that this committee 
must give you in compliance with the decisions of the 
Supreme Court. Now, Mr. Chairman, I ask that you 
again direct the witness to answer the question.’’ 
[Emphasis added.] 


The Chairman then said: 


“‘He has been directed to answer the question and he 
gave us an answer that we just do not accept.’’ [Em- 
phasis added.] 


Appellant made no reply, and the questioning continued. 
It is perfectly obvious from this colloquy that the Com- 
mittee had heard enough ‘‘explanations’’ about these meet- 
ings and enough of appellant’s ‘‘position on the relation 
of art,’’ and that they now wanted an answer to Question 
One. Appellant was informed that the question was still 
‘‘before the witness,’’ that there was a direction to answer 
still pending, and that the reasons for refusing to answer 
the question were not accepted. The Chairman then 
reaffirmed the direction to answer, and stated that the 
answer already given was not accepted. It could not be 
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more clearly stated that the postponement of compliance 
with the initial demand was terminated, that the reasons 
for the refusal were rejected, and that appellant must then 
answer. 

Surely it cannot be said on this record that appellant was 
““farced to guess the Committee’s ruling’’ and that he was 
not ‘‘clearly apprised that the Committee demands his 
answer notwithstanding his objections.”’ 


IV 


The Committee’s Rule I Was Complied With. 


This Committee’s Rule I provides that ‘‘no major in- 
vestigation shall be initiated without approval of a major- 
ity of the Committee’’ (Dft. Ex. 1; J.A. 338). 

Committee counsel testified at the trial that this is a pro- 
cedural rule of the Committee to make sure that each mem- 
ber of the Committee is apprised of the operations of the 
Committee on major inquiries so that if he wishes to object 
to a hearing he can discuss the matter with the Chairman 
(J.A. 442). 

The practice of compliance with this rule has been to send 
a letter signed by the Chairman or the Staff Director (the 
witness, Mr. Arens) to each member of the Committee prior 
to the opening of any particular hearing, advising of the 
time, place and subject matter of the hearing scheduled. 
That practice was followed as to these hearings (J.A. 444). 
If no objection is made by the members it is considered by 
the Chairman as a matter of Committee practice to be ac- 
quiescence in the proposed hearings (J.A. 456-457). No 
objection was ever made to these hearings (J.A. 444, 474). 

In addition, a total of eight of the nine members of the 
Committee actually sat in the several passport hearings 
before June 21, when appellant testified, and no member 
voiced any objection to the commencement or continuation 
of the hearings (J.A. 475-477). 

On June 13, 1956, a meeting of the Committee was held 
to consider contempt citations against four witnesses, with 
seven of the nine members present (J.A. 474). A thorough 
discussion was had of the progress of the hearings and the 
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witnesses yet to be heard, and complete satisfaction was 
expressed on the part of all members present (J.A. 480). 
There was no dissent with respect to the origination or con- 
tinuation of these hearings (J.A. 474). 

The Committee’s practice of complying with Rule I was 
followed in this case. But, in any event, it is a procedural 
rule in purpose and practice, is not jurisdictional and does 
not affect witnesses’ rights. 


V 


Question One Does Not Violate Appellant’s First Amendment 
Rights. 

Appellant’s assertion of First Amendment rights (as- 
suming arguendo that his desire to protect others is such a 
right) *° against Congress’ right to inform itself for legis- 
lative purposes requires the Court to assess the relative 
importance of these competing interests (Watkms, at pp. 
197-198). 

It has been legislatively and judicially determined that 
international travel by persons engaged in furthering the 
objectives of the world Communist movement is a danger 
to the security of this eountry which requires the most 
careful consideration by the legislative and executive 
branches of government (Internal Security Act of 1950, 
Counterstatement, p. 3; Briehl, supra p. 25). 

The legislative concern is vital in matters relating to the 
dangers of the world Communist movement, and the need 
of Congress to obtain information on this subject has been 
held to justify impingements of First Amendment rights. 

Before Watkins, the last case in the field of Congressional 
contempt in which the majority of the Supreme Court ad- 
dressed itself to this assessment process was United States 
v. Rumely, 345 U.S. 41 (1953). There the Court stated it 
as its reason for invoking the rule of avoidance of con- 
stitutional issues, from which stemmed its ultimate ruling 
of lack of pertinency. Before Rumely, see, United States v. 
Bryan, 339 U.S. 323, 330-333 (1950). 


45 But see, Rogers v. United States, 340 U.S. 367, 371 (1951). 
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Not in Watkins or in any other case of Congressional 
contempt has the Supreme Court undertaken to make this 
assessment of the competing interests of individual First 
Amendment rights and the self-informing ‘power of Con- 
gress. And this, in spite of the many occasions when that 
Court has been called on to do so on petitions from Circuit 
Court decisions which have made that assessment, all in 
favor of the legislative interest. These Cireuit Court deci- 
sions were not only left unreviewed by the Supreme Court, 
but that Court in Watkins cited the leading cases for that 
point with evident approval: 354 U.S. at 197, text and 
footnote 31, citing United States v. Josephson, 165 F. 2d 82, 
90-92 (C.A. 2, 1948), cert. denied, 333 U.S. 838, rehearing 
dented, 333 U.S. 858, motion for leave to file second petition 
for rehearmg denied, 335 U.S. 899; Barsky v. United States, 
167 F.2d 241, 244-250 (C. A. D. C., 1948), cert. denied, 334 
U.S. 843 (1948), rehearing denied, 339 U.S. 899 (1950); 
Lawson v. United States, 176 F.2d 49, 51-52 (C. A. D. C., 
1949), cert. denied, 339 U.S. 934 (1950), rehearing denied, 
339 U.S. 972 (1950). (The inner citations to these cases are 
those used by the Court in Watkins and they are to the as- 
sessments made in those decisions im favor of the legislative 
interest of this same Committee inquiring into Communist 
activities. Appellee has, however, added to the citations of 
these cases the notations of denials of certiorari and rehear- 
ings which do not appear in the majority opinion in Wat- 
kins.) For an illuminating discussion of this assessment 
process and the impact of considerations of Communism and 
national security thereon, see Prettyman, J., speaking for 
this Court in Rumely v. United States, 197 F.2d 166, 173-174 
(1952), distinguishing Barsky. After the Supreme Court’s 
decision in Watkms this Court has decided two important 
eases reaffirming its pre-Watkins decisions in the same 
eases in favor of Congress’ power to inform itself .on the 
subject of the Communist movement (Barenblatt (1958), 
supra; Sacher (1958), supra). 

It has already been shown in Argument I, above, that the 
identity of the Communist Party members with whom 
appellant met in 1947 had current importance in establish- 
ing the true situation with respect to appellant’s eligibility 








37 


to receive a passport and to determine whether existing 
legislation and regulations and pending amendments were 
capable of meeting the problems presented by his case and 
by others similarly situated. 


VI 
Question One Had a Legislative Purpose. 


The pertinency of Question One is clear (See Argu- 
ment I). 


When a Congressional committee is inquiring into a sub-. 


ject upon which the Congress may legislate and within the 
authority delegated to that committee, a legislative purpose 
will be presumed which may not be rebutted by impugning 
the motives of the committee members. 

This proposition is concisely stated in Morford v. United 
States, 176 F. 2d 54, 58 (C.A.D.C., 1949), rev’d on other 
grounds, 339 U.S. 258 (1950) : 


‘“‘This assignment of error charges the Committee 
was not acting in furtherance of a legislative purpose 
in seeking the information which Morford refused to 
give. It is held, however, that a legitimate legislative 
purpose is presumed when the general subject of in- 
vestigation is one concerning which Congress can 
legislate, and when the information sought would ma- 
terially aid its consideration. McGrain v. Daugherty, 
273 U.S. 135, 177-178, 47 S.Ct. 319, 71 L.Ed. 580, 50 
A.L.R. 1. That presumption arises here, and it can- 
not be rebutted by impugning the motives of individ- 
ual members of the Committee.’’ 


To the same effect are: Barenblatt v. United States, 
240 F. 2d 875, 881 (C.A.D.C., 1957), remanded, 354 U.S. 930 
(1957), aff’d, U.S. App. D.C. No. 13,327, January 16, 1958; 
Eisler v. United States, 170 F. 2d 273, 278-279 (C.A.D.C., 
1948), cert. dismissed, 338 U.S. 883 (1949); Umted States 
v. Josephson, 165 F. 2d 82, 89 (C.A. 2, 1948), cert. denied, 
333 U.S. 838; and United States v. Kamin, 136 F. Supp. 791, 
800-801 (D.C. Mass., 1956). These cases and Morford, 
supra, are cited with approval by the Supreme Court in 
the Watkins case, at p. 200, footnote 34. The inner cita- 
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tions are those of the Supreme Court. To this list may 
be added: Dennis v. United States, 171 F. 2d 986, 988 " 
(C.A.D.C., 1948), aff'd, 339 U.S. 162 (1950); Barsky re 
v. United States, i167 F. 2d 241, 251 (C.A.D.C., 1948), 
cert. dented, 334 U.S. 843 (1948); Townsend v. United 
States, 95 F. 2d 352, 361 (C.A.D.C., 1938), cert. denied, 
303 U.S. 664 (1938); Orman v. United States, 207 F. 
2d 148, 157-159 (C.A. 3, 1953). 

In the field of legislative purpose, it is submitted 
that, at least in the District of Columbia Cireuit and 
the First, Second and Third Circuits and the United 
States Supreme Court, these cases prevail over Marilyn 
Monroe, relied upon by appellant (Br., pp. 17, 71). 


VII 


The Committee’s Authorizing Resolution Is Not Invalid for 
Vagueness. 


So held in Barenblatt (1958), supra. 
Vill 


“Committee” in § 192 Includes a Subcommittee. 


So held in Barenblatt v. United States, 100 U.S. App. D.C. 
13, 240 F.2d 875 (1957). 


IX 


The Indictment Is Sufficient. 
So held in Barenblatt (1958), supra. 


x 


Grand Jury Was Not Invalid for Bias. 


A grand jury comprised in part of Federal Government 
employees is not invalid for implied bias in cases involving 
subversive activities. E’mspak v. Umted States, 91 U.S. 
App. D.C. 378, 203 F.2d 54 (1952), rev’d on other grounds, 
349 U.S. 190 (1955). 





he 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 


Ouiver CascH, 


United States Attorney. 
Lewis Carro.t, 
Haroitp D. Raynepance, JR., 
Wuxi Hirz, 


Assistant United States Attorneys. 
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Appellant’s Statement of Questions Presented 


Appellant appeared in response to a subpoena and testi- 
fied at hearings of the House Committee on Un-American 
Activities inquiring into the unauthorized use of United 
States passports. Appellant answered all questions ex- 
cept two; he refused to answer only when asked who were 
present at a meeting of Communist. Party writers which he 
attended in 1947 and whether a named individual was chair- 
man of that meeting. Thereafter he was cited for contempt 
and convicted of violating 2 U.S.C. § 192 by his refusal to 
give the names of these writers with whom he met in 1947. 
The questions presented by this case are: 


1. Were the names of those present at a 1947 meet- 
ing of Communist Party writers discussing the rela- 
tionship of Marxism to art and literature, none of 
which writers had ever had anything to do with pass- 
ports, pertinent to an inquiry into the unauthorized use 
of passports in 1956? 

2. Did the Committee fail in its duty, as enunciated 
by the Watkms case, to inform appellant whether and 
in what manner the names of those present at a 1947 
meeting of Communist Party writers were pertinent 
to the passport inquiry then before the Committee? 

3. Did the Committee direct appellant to answer 
within the requirements of the Supreme Court’s deci- 
sions in Quinn, Emspak and Bart? 

4. Did the Committee violate its own published Rules 
of Procedure by failing to obtain approval for the pass- 
port investigation by a majority of its members prior 
to the initiation of the investigation? 

5. Did the Committee’s questioning of appellant, 
concerning not only his past beliefs, expressions and 


(i) % 











il 
associations, but his plays and his criticisms of the 
Committee as well, infringe upon rights protected by 
the First Amendment? 

6. Was the Committee acting with a legislative pur- 
pose in the field of passports when it demanded the 
' names of the Communist Party writers with whom ap- 
pellant had met in 1947? 

7. Is the Committee’s authorizing resolution too 
vague to support a conviction for contempt of Congress 
in the circumstances of this case? 

8. Is a ‘‘subcommittee’’ a ‘‘committee’’ of Congress 
within the meaning of 2 U.S.C. § 192? 

9. Was the indictment insufficient to charge an of- 
fense in that it failed to set forth the subject under 
inquiry and the authorization to the subcommittee? 

10. Was appellant entitled to a dismissal of an indict- 
ment or a preliminary hearing thereon when he alleged 
by motion and affidavit that less than twelve jurors 


on the grand jury which indicted him were able to exer- 
- eise an independent judgment by reason of the fear 
engendered by operation of the government employees 
security programs, a fear which amounted to an actual 
bias and prejudice against him? 3 
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IV. The Committee Failed to Follow Its Own 
Published Rules of Procedure. . 

A. Rule I of the Committee’s Rules 
of Procedure Requires a Vote 
of a Majority of the Committee 
Prior to the Initiation of a 
Major Investigation; Silent Ac- 
quiescence Is Insufficient . 

B. The Government’s Proof Shows 
Affirmatively That the Majority 
of the Committee Did Not Ap- 
prove the Initiation of the In- 
vestigation Prior to Its Com- 
mencement 

C. The Government’s Proof Shows 
Affirmatively That the Majority 
of the Committee Did Not Ap- 
prove the Initiation of the In- 
vestigation At Any Time 

V. The Committee’s Questioning of Appel- 
lant Abridged Rights Protected by the 
First Amendment 
VI. The Government Failed to Prove That the 
Committee Had Any Legislative Pur- 
pose in Demanding the Names of the 
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Appellant Met in 1947 
VII. The Committee’s Authorizing Resolution 
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VIII. The Government Failed to Prove That 
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IX. Appellant’s Conviction Must Be Reversed 
Because the Indictment Was Insuff- 
cient to Charge an Offense 

X. Appellant Was Deprived of His Constitu- 
tional Right to a Fair and Impartial 
Grand Jury 


Conclusion 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,057 


ARTHUR MILLER, Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Jurisdictional Statement 


This is an appeal from a conviction and sentence in the 
United States District Court for the District of Columbia. 
This Court has jurisdiction under 28 U.S.C. § 1291. 

Jurisdiction of the case below is based on 18 U.S.C. § 3231. 


Statement of the Case 


Arthur Miller, appellant herein, is a noted American 
playwright. On June 8, 1956, Mr. Miller was subpoenaed 
to appear before the House Un-American Activities Com- 
mittee in the course of hearings entitled ‘‘Investigation of 


(1) 
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the Unauthorized Use of United States Passports’’ (J.A. 
199). On June 21, 1956, Mr. Miller appeared before the 
Committee and testified at length (J.A. 3, 214-276). 

Mr. Miller was a cooperative and helpful witness. He 
forthrightly answered all questions put to him by the 
Committee and its staff director—there were some two hun- 
dred questions—except for two questions on the single 
matter of giving names of certain writers with whom he had 
met nine years earlier, which his conscience would not per- 
mit him to do and which, as he stated to the Committee, he 
was unable to relate to a passport investigation (J.A. 272). 

Mr. Miller was questioned about his travel abroad and 
his applications for passports (J.A. 215-218) ; he answered 
frankly and without reservation (J.A. 215-218). Mr. Miller 
was questioned in detail about his relationship with the 
New York Youth Board on a script on juvenile delinquency 
(J.A. 218-227); again he answered frankly and without 
reservation and reaffirmed his testimony to the Youth 
Board that he had never been under Communist discipline 
(J.A. 218-227). Mr. Miller was questioned at great length 
about his past connections with various Communist-front 
organizations, such as the Joint Anti-Fascist Refugee Com- 
mittee, the World Youth Festival, the Civil Rights Congress, 
ete. (J.A. 227-264) ; Mr. Miller unhesitatingly conceded that 
in the late 1940s, he had supported such groups and causes 
‘dominated by Communists’’ (J.A. 228-229). Mr. Miller 
was then asked about his past connections with the Com- 
munist Party (J.A. 266). He answered with all the details at 
his command after the lapse of many years (J.A. 266- 
274). He volunteered that in 1939 or 1940 he attended three 
or four meetings of a Marxist study course held in a ‘‘va- 
cant store open to the street in my neighborhood in Brook- 
lyn’’ (J.A. 266-267) ; he testified that in 1947, after he had 
become a well-known writer, he attended some five meetings 
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of Communist Party writers ‘‘to locate my ideas in relation 
to Marxism’’ (J.A. 266-267) ; he detailed his departure from 
the group when his exposition of his ‘‘non-Marxist’’ views 
brought ‘‘a dumb silence’’ from his listeners (J.A. 270).? 

It was Mr. Miller’s references to his 1947 meetings with 
Communist Party writers that evoked the only two ques- 
tions to which he demurred. He was asked who was present 
when he walked into the room where the Communist Party 
writers were meeting in 1947 (J.A. 268) and whether one 
Arnaud d’Usseau was chairman of such meeting (J.A. 271- 
272). 

The ensuing colloquies and discussion between the Com- 
mittee Chairman, Committee members, the staff director 
and Mr. Miller concerning these two questions ended with 
appellant’s statement, ‘‘ All I can say, sir, is that my con- 
science will not permit me to use the name of another 
person ... and that my counsel advises me that there is 
no relevance between this question and the question of 
whether I should have a passport or there should be pass- 
port legislation in 1956’’ (J.A. 272). No answer was forth- 
coming to this objection on grounds of relevance (J.A. 272). 

After a few more questions and responses, the hearing 
drew to an end with Mr. Miller making clear his opposition 
to Communism, his belief in democracy, his love for his 
country, and his avowal that he had ‘‘learned a great deal’’ 
(J.A. 274-276). The hearing then concluded with Chair- 
man Walter’s statement to appellant: ‘‘You have learned 
a great deal and made a greater contribution to what we 
think you now stand for than you realize, because, by the 


1 Appellant was subsequently asked whether he had ever made applica- 
tion for membership in the Communist Party (J.A. 273). His denial 
was apparently accepted, for the Committee did not even ask its standard 
question whether appellant had ever been a member of the Communist 
Party. Appellant’s affidavit, filed with both the State Department and 
the Committee, denied past (and, of course, present) membership (J.A. 
351). 
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errors that you committed, you are serving a very loud 
note of warning to a lot of other people who might fall 
into what you did, quite obviously. The Committee is now 
adjourned’’ (J.A. 276). 

Despite the fact that the hearing ended on this note of 
praise for Mr. Miller, he was cited for contempt on July 25, 
1956 and indicted on February 18, 1957 for refusing to 
answer the questions ‘‘Can you tell us who was there when 
you walked into the room?’’ (Count One) and ‘‘Was Ar- 
naud d’Usseau chairman of this meeting of Communist 
Party writers which took place in 1947 at which you were 
in attendance?’’ (Count Two) (J.A. 3-4). 

On April 1, 1957, appellant moved to dismiss the indict- 
ment on the ground that it failed to plead essential facts, 
that by reason of government employment less than twelve 
members of the grand jury who concurred in the indictment 
were free from prejudice or bias against appellant, that the 
indictment violated his constitutional rights, and that ‘‘the 
questions defendant allegedly refused to answer, obviously 
and on their face, were not pertinent to the question under 
inquiry before the subcommittee’’ (J.A. 6-7). Appellant’s 
motion to dismiss was argued on April 12; his contention 
that the two questions he refused to answer were not perti- 
nent to an investigation into the unauthorized use of pass- 
ports evoked from the Assistant United States Attorney 
the assurance that ‘‘these questions concerning the Commu- 
nist Party writers did indeed relate even to the narrow 
subject of passports’”’ (J.A. 38) and that proof of this would 
be adduced at the trial (J.A. 36-38). The motion to dis- 
miss was denied (J.A. 49). 

In view of the Assistant United States Attorney’s state- 
ment just quoted, appellant moved on May 7, 1957 for the 
production of ‘‘all documents ... or any other writing... 
~in the possession of the Committee ... relating to the 
unauthorized use of United States passports ... by any 
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persons attending the meetings referred to in the questions 
forming the basis of this indictment’’ (J.A. 58). In oppos- 
ing this motion, the Assistant United States Attorney an- 
nounced that ‘‘the Committee never did have such material’’ 
(J.A. 82) and that the ‘‘Government will not offer any 
testimony that the persons with whom Mr. Miller stated 
that he had met, and refused to name, that they were either 
users of passports or possessors of passports or had en- 
gaged in passport activities (J.A. 82). In view of these 
representations by the Government, the motion was with- 
drawn (J.A. 84). | 

Meanwhile, on April 19, 1957, appellant had moved for 
a continuance of his trial until the Supreme Court’s de- 
cision in Watkins (J.A. 50; see also J.A. 130). Appellant 
pointed out in his motion that, exactly like Watkins, 
he had appeared before a subcommittee of the Un-American 
Activities Committee, had told the Committee all about his 
past activities and associations, and had refused only to 
identify certain persons with whom he had associated in 
1947 (J.A. 50-51). In view of the closeness of the facts and 
the similarity of many of the defenses to be raised, appel- 
lant sought a continuance pending the Watkins case which 
had long since been argued orally and a decision on which 
was expected at any time. The Government vigorously 
opposed the motion and it was denied (J.A. 55). 

The trial opened on May 14, 1957 before District Judge 
McLaughlin, a jury having been waived (J.A. 87). In his 
opening statement, the Assistant United States Attorney, 
who had already conceded that the Government had no in- 
formation that any of the persons at the 1947 meeting were 
or ever had been involved in any way with passports, now 
conceded that the questions in the indictment ‘‘are not pert- 
inent on their face’’ (J.A. 108). Although refusing to agree 
or to stipulate that the question under inquiry was the 
unauthorized use of United States passports rather than the 
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full scope of the Committee’s authorizing resolution (J.A. 
138, 140, 144, 165-167, 168, 500), the Assistant United States 
Attorney nonetheless sought to prove a relationship be- 
tween the two questions appellant refused to answer and an 
inquiry into passport misuse. The Government’s theory at 
the trial as to this relationship, if we understand it cor- 
rectly even at this late date, was that the names of the 
Communist Party writers at the meeting in 1947 would have 
helped the Committee to test appellant’s credibility in 
denying that he had been under Communist discipline at 
that time,? which in turn would have been helpful to the 
Committee in considering two bills concerning passports 
then pending before another committee of the Congress. 
The Government’s proof in support of this theory of 
pertinence was the testimony of the Committee’s staff di- 
rector, Mr. Arens.* None of the Committee members, in- 
cluding the Chairman whose concluding statement has al- 
ready been quoted, testified at the trial. At the end of the 
Government’s case, appellant moved for acquittal on 15 
grounds (J. A. 502-505), but counsel’s request to be allowed 
to argue in support of the motion was denied and the Dis- 
trict Judge withheld his ruling (J. A. 505). Appellant 


2 At least this seems to counsel to be the import of the Assistant United 
States Attorney’s opening statement (J.A. 120-121) and of his closing 
(J.A. 593-596). It also appears to be the theory of the Government’s 
“Answer to Motion for Summary Reversal” in this Court where, at page 
24, appears the following statement: 

“When appellant was questioned concerning his admitted attend- 
ance at what he asserts were meetings of ‘Communist writers,’ the 
' Committee obviously was seeking to verify the accuracy of the in- 
formation it already possessed and his prior testimony, for his de- 
'nials of Party membership and discipline need not go unverified. 
The Committee could properly verify its record by cross examining 
him, such as by asking him to name those persons who might or 
might not support him in his statements.” 

3To avoid repetition we do not recite Mr. Arens’ testimony at this 
point, but it is dealt with in detail at the appropriate places in the Ar- 
gument. . 
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thereupon presented his affirmative case, which consisted 
largely of proof that the question under inquiry was the un- 
authorized use of United States passports.* Appellant also 
produced as a witness former Senator Harry P. Cain, who 
contradicted the testimony of Mr. Arens on the issue of 
Communist discipline (J. A. 549). At the conclusion of the 
case, appellant renewed his motion for acquittal (J. A. 603). 


The trial ended on May 23, 1957. Appellant filed his brief 
on May 29, 1957. On May 31, 1957, the District Judge filed 
his opinion convicting appellant on both counts (J. A. 638). 
As to the subject under inquiry, the Court assumed that it 
was ‘‘the fraudulent procurement and misuse of American 


4 One might think, looking at the Chairman’s opening statement (J.A. 
202-205) and the title of the hearings (J.A. 202), that there would have 
been no need for such proof. However, the Government refused 
throughout the entire trial to agree or stipulate that the question under 
inqury was the investigation of the unauthorized use of United States 
passports (J.A. 138, 140, 144, 165-167, 168, 500). Furthermore, the Dis- 
trict Judge, in denying appellant’s motion to dismiss the indictment, had 
made clear that he did not believe that the question under inquiry was 
limited to the subject of passports. After referring to the Chairman’s 
opening statement and the title of the hearings as “Investigation of the 
Unauthorized Use of United States Passports”, he stated categorically 
that “the question of pertinency . . . is not strictly limited by those 
words, but by the broader criterion of whether the inquiries come within 
the full scope of the power of the Committee on Un-American Activities” 
(J.A. 46). Furthermore, when appellant’s counsel asked the Court at 
the trial to require the Government to elect between passports as the sub- 
ject under inquiry and the full authority of the Committee as the subject 
under inquiry, the Court not only refused to order this election, but 
stated that “the words of the Chairman and the statement of the Chair- 
man do not restrict or narrow the Committee’s powers” and that perti- 
nency “is not to be determined by a short measuring stick” (J.A. 166). 
In view of this uncertainty at the trial as to what the question under 
inquiry actually was, appellant offered overwhelming proof on this issue 
(J.A. 506-521) and finally, in his opinion convicting appellant, the Dis- 
trict Judge did state that the question under inquiry had been the un- 
authorized use of passports (J.A. 641). But, in the words of Mr. Chief 
Justice Warren in the Watkins case, “Certainly, if the point is that obscure 
after trial and appeal, it was not adequately revealed to petitioner when 
he had to decide at his peril whether or not to answer” (354 U.S. at 214) 
(emphasis supplied). 
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‘passports by persons in the service of the Communist con- 
spiracy’’ (J. A. 641). As to the issue of pertinence, the 
Court found that ‘‘In the circumstances, it was pertinent to 
the inquiry being conducted by the Subcommittee to ask 
Defendant questions that would, if answered, have given 
the Committee information by which it might check the cor- 
rectness of Defendant’s testimony as to Communist mem- 
bership and as to the nature and effect of his Communist 
activities’’ (J. A. 645). As to the question whether it was 
the obligation of the Committee to inform a witness of the 
subject under inquiry and the reason why a particular 
question was pertinent thereto, the Court stated that ‘‘No 
authority has been cited by counsel for Defendant in sup- 
port of the contention that a statement by a witness to a 
Congressional Committee that the witness refuses to answer 
on the ground that the question is not a pertinent one im- 
poses on the Committee, as a condition precedent to its right 


to insist on an answer, the burden of stating to the witness 
the Committee’s reason or basis for its decision that the 


question is pertinent’’ (J. A. 648). 

On June 17, 1957, the Supreme Court rendered its de- 
cision in the Watkins case supplying the very authority the 
District Court had found wanting. Meanwhile, on June 4, 
1957, appellant had filed a Motion for A New Trial, In 
Arrest of Judgment and for Reconsideration of Verdict 
(J. A. 651). On June 28, 1957, the District Court reversed 
itself in deference to Watkins and acquitted appellant on 
Count Two (J. A. 656), but the Court reaffirmed the verdict 
of guilty as to Count One on the ground that, at his appear- 
ance before the Committee, ‘‘no objection was made by De- 
fendant that said question was not pertinent to the question 
under inquiry before the Committee’’ (J. A. 655). 

On July 16, 1957, appellant filed a Motion for Recon- 
sideration on the single remaining count in the light of this 





9 


Court’s ruling in Singer v. United States, No. 13,299, de- 
cided June 28, 1957 (J. A. 657). On July 19, 1957, the Dis- 
trict Court denied the Motion for Reconsideration (J. A. 
684) and sentenced appellant to a suspended one-month 
prison term and a fine of $500 (J. A. 687, 689-690). Appel- 
lant filed his notice of appeal the same day (J. A. 691). 

On July 25, 1957, appellant filed a Motion for Summary 
Reversal in this Court. On January 22, 1958, this Court 
ordered sua sponte that this case be set for a hearing in banc 
on the merits and on appellant’s Motion for Summary 
Reversal. 


Statutes and Constitutional Provisions Involved 


2 U.S.C. § 192, R. S. 102 (52 Stat. 942), as amended, 
provides: 


“‘Every person who having been summoned as a 
witness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com- 
mittee established by a joint or concurrent resolution 
of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or 
who having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months.’’ 


Public Law 601, Section 121, 79th Congress, 2d Session 
(60 Stat. 812, 823, 828) provides in relevant part: 


‘*(b) Rule XI of the Rules of the House of Repre- 
sentatives is amended to read as follows: 
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‘‘Rule XI 


‘‘Powers & Duties of Committees 


‘‘(1) All proposed legislation, messages, petitions, 
memorials, and other matters relating to the subjects 
listed under the standing committees named below 
shall be referred to such committees, respectively:... 


**(q) (1) Committee on Un-American Activities. 

‘*(A) Un-American activities. 

‘*(2) The Committee on Un-Ameriian Activities, as 
a whole or by subcommittee, is authorized to make 
from time to time investigations of (i) the extent, 
character, and objects of un-American propaganda 
activities in the United States, (ii) the diffusion within 
the United States of subversive and un-American 
propaganda that is instigated from foreign countries 
or of a domestic origin and attacks the principle of 
the form of government as guaranteed by our Con- 
stitution, and (iii) all other questions in relation 
thereto that would aid Congress in any necessary 
remedial legislation.’ 


The First Amendment to the Constitution of the United 
States provides: 


‘‘Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the 





press; or the right of the people peaceably to assem- * 
ble, and to petition the Government for.a redress of ‘ 
grievances.”’ * 
The Fifth Amendment to the Constitution of the United . 
States provides: P 
a 
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‘“No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offence to 
be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a’witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation.”’ 


Statement of Points 


The court below erred: 


1. In holding that the names of those present at a 1947 
meeting of Communist Party writers, none of whom had 
ever had anything to do with passports, were pertinent to 
an inquiry into the unauthorized use of passports. 

2. In holding that appellant had failed to make proper 
objection that the question in Count One (‘‘Can you tell 
us who was there when you walked into the room?’’) was 
not pertinent to the question under ‘inquiry before the 
Committee. 

3. In holding that appellant had been directed to an- 
swer the question in Count One within the requirements 


of the Supreme Court’s decisions in Quinn, Emspak and 


Bart. | 
4. In failing to hold that the Committee’s violation of 


its own published Rules of Procedure required appellant’s 


acquittal. 
5. In failing to hold that the Committee’s questioning 


of appellant abridged rights protected by the First Amend- 


ment. 
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6. In holding that the Committee had proved a legis- 
lative purpose in demanding the names of the Communist 
Party writers with whom appellant met in 1947. 

7. In failing to hold that the Committee’s authorizing 
resolution is too vague to support a conviction for con- 
tempt of Congress. .'s 

8.'In holding, sub silentio, that appellant’s alleged re- 
fusal to answer before a ‘‘subcommittee’’ of the Un- 
American Activities Committee took place before a ‘‘com- 
mittee’’ of Congress within the meaning of 2 U.S.C. § 192. 

9. In failing to hold that the indictment was insufficient 
to charge the offense. 

10. In failing to hold that appellant was deprived of his 
constitutional right to a fair and impartial grand jury. 


Summary of Argument 
I 


The Government failed to show that the names of those 
present at a meeting of Communist Party writers in 1947 
discussing the relationship of Marxism to art and literature 
were pertinent to an inquiry into the unauthorized use of 
United States passports in 1956. Not only were the 
names of these writers admittedly not pertinent on their 
face' to an inquiry into the subject of passports, but the 
Government conceded that it had no evidence that the 
writers had ever been connected with the subject of pass- 
ports in any way. Instead, the Government contended, if 
we understand their position, that the Committee needed 
the names of these Communist Party writers with whom 
Mr. ‘Miller had met in 1947 so that the Committee could 
determine the credibility of his denials of Communist disci- 
pline in 1947, so that the Committee could in turn deter- 
mine whether he was in fact under Communist discipline 
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in 1947. But the record of the hearing before the Com- 
mittee shows conclusively that the Committee was not chal- 
lenging the veracity of appellant’s answers in denying 
Communist discipline in 1947. Furthermore, what the 
Chairman said at the opening of the Committee hearings 
and what was asked and was not asked of appellant re- 
vealed the Committee’s complete lack of interest in 
whether Mr. Miller had ever been under Communist Party 
discipline. It is clear that the Committee was seeking the 
names, not to test Mr. Miller’s credibility and to find out if 
he had been subject to Communist Party discipline in 1947, 
but simply to add a few more names to its long roster. 


The Government’s theory of pertinence—quite obviously 
one of hindsight and of afterthought—is not only rebutted 
by the facts; it is inadequate as a matter of law. Bowers v. 
United States, 92 App. D.C. 79, 202 F. 2d 447; Rumely 
v. United States, 90 App. D.C. 382, 197 F. 2d 166. The 
Government’s contention that the Committee was seeking 
to verify appellant’s testimony through the names of these 
writers is the very theory of the preliminary question which 
this Court expressly rejected in those cases. Both as a 
matter of fact and of law, the Government failed to prove 
pertinence beyond a reasonable doubt. 


II 


Appellant must be acquitted because the pertinence of 
the question he refused to answer was not made clear to 
him at the Committee hearing. Appellant did enter an 
objection on grounds of pertinence to Count One as well 
as to Count Two of the indictment. Indeed, the question 
as to who was present at the 1947 meeting (Count One) 
and the question as to who was the chairman of that meeting 
(Count Two) are so similar as to render incomprehensible 
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the suggestion that appellant intended to interpose an ob- 
jection on grounds of pertinence as to the identity of the 
chairman (Count Two) but not as to the identity of those 
present (Count One). Furthermore, the two questions, 
and the colloquies and discussion surrounding them, 
were so intermingled as to leave no doubt that any objection 
entered as to the one question was equally intended to 
apply to the other. Significantly, too, the Government 
sought at the trial to relate the two questions for the pur- 
pose of finding a direction to answer by the Chairman and 
certainly the questions are at least equally related for 
the purpose of finding a witness’s objection on grounds 
of pertinence. 

Furthermore, it seems clear that the Watkins rule does 
not require a formal objection on grounds of pertinence. 
It is enough if it appears that the pertinence of a question 
was not made luminous to the witness at the time he ap- 


peared. Mr. Miller’s statement to the Committee that he 
could not see the pertinence of the one question about the 
1947 meeting was ample demonstration that he could not 
see the pertinence of the other question about the same 
meeting. 


Til 


Appellant was not directed to answer the question in 
Count One within the requirements of the Supreme Court’s 
decisions in Quinn, Emspak and Bart. These decisions 
require a specific, unambiguous direction to the witness to 
answer the particular question. Instead of that, what we 
have on this record is a direction to answer withdrawn by 
the Committee Chairman and then never reinstated; all 
that the Chairman did, after withdrawing his direction to 
answer, was erroneously to state to another Committee 
member, Mr. Scherer, that the witness had been directed 





15 


to answer. The Government’s suggestion that this was 
‘fa slip of the tongue’’ and that the Chairman meant to 
address the witness and to direct him to answer is a 
strained substitute for the required specific and unambigu- 
ous direction to the witness to answer. And this sugges- 
tion of a direction to answer by ‘‘a slip of the tongue’’ 
comes with some irony from the Government which simul- 
taneously contends that appellant’s objection on grounds 
of pertinence to ‘‘this question’’ ought not be read to 
carry out his obvious intention to object on grounds of 
pertinence to ‘‘these questions.’’ 


IV 


The Committee failed to follow its own published Rules 
of Procedure. Rule I provides that ‘‘No major investiga- 
tion shall be initiated without approval of a majority of 
the Committee.’’ It was the obligation of the Committee 
to comply with this Rule. United States ex rel. Accardi v. 
Shaughnessy, 347 U.S. 260; Service v. Dulles, 354 U.S. 363. 
Yet the record is clear that the majority of the Committee 
did not approve the initiation of the investigation prior 
to its commencement or at any time. The District Court’s 
finding of compliance with Rule I by silent acquiescence is 
contrary to the express language and obvious purpose of 
the Rule. 

¥ 


The Committee’s questioning of appellant abridged 
rights protected by the First Amendment. Under Watkins, 
it is the duty of this Court to weigh the need (if there was 
any) of the Un-American Activities Committee for the 
names of the Communist Party writers who attended a 
particular meeting in 1947 against the manifest abridg- 
ment of speech and of association in the Committee’s ex- 
amination of Mr. Miller. Appellant was interrogated by 
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the Committee, not only about his past beliefs, expressions 
or associations, which so concerned the Court in the Wat- 
kins case, but even about his own plays and about his criti- 
cisms of the very Committee interrogating him. The Com- 
mittee’s demand for the names of the Communist Party 
writers at the 1947 meeting was in itself an infringement 
of appellant’s right of association and of speech under 
the First Amendment; viewed in the context of a broad- 
side inquiry into appellant’s beliefs, expressions, associa- 
tions, plays and every other facet of his life, the repressive 
effect on First Amendment freedoms is overwhelming. As 
pointed out in this Court’s recent Sacher decision, the Su- 
preme Court emphasized in Watkins ‘‘that the indictment 
questions related to past activities of other persons, not of 
the witness.’’ Here, as in Watkins, the indictment ques- 
tion related to past activities of other persons, not of the 
witness. 


VI 


The Government failed to prove that the Committee had 
any legislative purpose in demanding the names of the 
Communist Party writers with whom appellant met in 
1947. To prove legislative purpose the Government 
relied at the trial upon two bills pending before the 
House Judiciary Committee at the time appellant tes- 
tified. But the staff director of the Un-American 
Activities Committee admitted at the trial that he had 
never read the bills prior to appellant’s hearing and 
had not even followed their course in the Judiciary Com- 
mittee. Furthermore, there was no showing as to how a de- 
termination that appellant was under Communist discipline 
in 1947 could in any way have aided the Committee in con- 
sidering these passport bills. On the contrary, all available 
evidence indicates that the motivating force for calling 
appellant had nothing to do with any pending passport 


z 


sz 
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bills, but was based on his rumored engagement to Miss 
Marilyn Monroe, of which the Committee was fully aware. 


Vil 


The last four specifications of error in the Statement of 
Points have all been rejected by this Court at one time or 
another and we brief them only sufficiently to make pos- 
sible a reconsideration of the points by the Court if it so 
desires and to preserve them for the record. These points 
are: 

(a) The Committee’s authorizing resolution is too vague 
to support a conviction for contempt of Congress. 

(b) The Government failed to prove that appellant’s 
alleged refusal to answer occurred before a ‘‘committee’’ 
of Congress within the meaning of 2 U.S.C. § 192. 

(c) Appellant’s conviction must be reversed because the 
indictment was insufficient to charge an offense. 

(d) Appellant was deprived of his constitutional right to 
a fair and impartial grand jury. 


ARGUMENT 
I 


The Government Failed to Show That the Names of Those 
Present at the Meeting of Communist Party Writers in 
1947 Were Pertinent to an Inquiry Into the Unauthorized 
Use of United States Passports in 1956. 


In this Point I, we do not rely in any way upon the recent 
decision of the Supreme Court in the Watkins case; we rely 
solely and completely upon the proposition that the Govern- 
ment has failed to show, as a matter of fact and within the 
requirements of this Court’s decisions in the Bowers and 
Rumely cases, that the names of those present at a meeting 
of Communist Party writers in 1947 were pertinent to the 
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Committee’s inquiry into the unauthorized use of United 
States passports in 1956. In Point II (see pp. 30 to 39, 
infra), we shall demonstrate that appellant should also 
have been acquitted because the Committee failed to meet 
the requirement of the Watkms case that a witness raising 
the issue of pertinency be told by the Committee ‘‘the man- 
ner in which the propounded questions are pertinent”’ to the 
subject under inquiry. Watkins v. United States, 354 U.S. 
178, 215. In short, we here contend that the question upon 
which appellant has been convicted was not pertinent; in 
Point II, we shall show that the Committee failed to give 
him the explanation of pertinency required by Watkins. 

At the outset, of course, it is clear that the question as to 
who was in a room in 1947 where Communist Party writers 
were discussing the relationship of Marxism to art and 
literature is not pertinent on its face to a 1956 inquiry into 
the unauthorized use of United States passports. This is so 
self-evident that the Government in its opening statement at 
the trial conceded the absence of pertinence on its face and 
stated that the Government faced the burden of proof im- 
posed upon it by the Bowers decision ‘‘where the questions 
are not pertinent on their face’’ (J. A. 108; see also J. A. 
105) (emphasis supplied). 

Since the Government concedes that the names of the 
persons present at this Communist Party writers’ meeting 
in 1947 were not on their face pertinent to the subject of the 
unauthorized use of passports, one would have thought that 
the Government might at least have attempted to show that 
the persons whose names the Committee sought to elicit 
from appellant had themselves been involved in unauthor- 
ized passport activities. But, on the contrary, the Govern- 
ment conceded the absence of any such evidence in the 
Assistant United States Attorney’s statement that the 
‘‘Government will not offer any testimony that the persons 
with whom Mr. Miller stated that he had met, and refused 
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to name, that they were either users of passports or pos- 
sessors of passports or had engaged in passport activities’’ 
(J. A. 82). 

What then was the Government’s theory at the trial as to 
how the names of the writers at the 1947 meeting were perti- 
nent to the 1956 passport investigation? Counsel admit to a 
certain bewilderment as to the Government’s actual theory 
at the trial. True, the Government adduced pages and pages 
of testimony by staff director Arens that the Committee 
files contained information on past activities of Mr. Miller 
in relation to the Communist Party and its front groups 
(J. A. 182-196; 299-316) ;* but this had all been gone into at 


>The defense objected strenuously to Mr. Arens’ testimony as to the 
hearsay information which the Committee had concerning appellant (J.A. 
174-175). In so far as this information was in writing, certainly the 
best-evidence rule required the production of the writings themselves; 
in so far as this information consisted of oral statements received by an 
investigator and told to Mr. Arens, his testimony that the Committee 
actually received this information was hearsay. Certainly, if the hearsay 
information in the files of the Committee is admissible for any purpose, 
proof that the Committee actually had this hearsay information in its 
files should have followed the normal rules of evidence. The District 
Judge, however, apparently took the position that, since hearsay in 
the files of the Committee could be introduced to show what information 
the Committee had, then the method of its introduction was of no sig- 
nificance and proof that the Committee had the information could be 
adduced in violation of all rules of evidence (J.A. 174, 176). In other 
words the Court held that, since the existence of hearsay information was 
admissible, its existence could be proved by hearsay. 

The unfairness of this procedure can readily be seen. In his opening 
statement, Mr. Hitz stated that the Committee had information that in 
1943 appellant “had made written application for membership in the 
Communist Party” (J.A. 110), thus giving the clear impression that 
there was such a writing in appellant’s hand. In support of this as- 
sertion, Mr. Arens then testified that “It was the information of the 
Committee that Arthur Miller joined the Communist Party in Brooklyn, 
New York, in 1943” (J.A. 182). Both assertions received newspaper 
headlines. But the truth of the matter is that there never was any 
application form in Mr. Miller’s handwriting. An application form was 
produced subsequent to the trial below at a Committee hearing of another 
witness; this application was not in Mr. Miller’s handwriting, was not 
signed by him, and, if not a forgery, was obviously the work of some- 
one other than Mr. Miller. See Investigation of the Unauthorized Use 
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the Committee hearing, was largely admitted by Mr. Miller, 
and had no bearing on whether the one particular question 
about the names of the writers at the 1947 meeting was 
pertinent to a passport inquiry. True, the Government had 
Mr. Arens testify at length on the nature of the Communist 
conspiracy and on certain bills pending before the House 
Judiciary Committee (J. A. 172-177, 282-295) ; but this testi- 
mony, too, had no bearing on the pertinence of the par- 
ticular question at issue to the particular subject under 
Inquiry. 


What the Government apparently was contending through 
Mr. Arens’ testimony was that the Committee needed the 
names of the Communist Party writers with whom Mr. 
Miller met in 1947 so that the Committee could determine 
the credibility of Mr. Miller’s denials of Communist disci- 
pline in 1947, so that it could in turn determine whether Mr. 
Miller was in fact under Communist discipline in 1947.° 


a 


of United States Passports—Part 5, Committee on Un-American Activi- 
ties, House of Representatives, 85th Congress, 1st Session, July 26, 1957, 
p. 1353. 

By permitting the staff director to testify by hearsay to the hearsay 
in the files, the Court was lending its processes to a repetition of the 
unfair practices before the Committee. 

® Mr. Arens testified that the Committee was interested in determining 
the past Communist activities of a passport applicant (J.A. 291) be- 
cause it “was concerned over the situations in which persons who were 
or who had been under Communist Party discipline were procuring or 
bad procured United States passports” (J.A. 295). “In order to deter- 
mine whether or not a person is or has been under Communist Party 
discipline,” he went on, “you try to find out the sessions at which he 
has ‘been in attendance and which known Communists were likewise in 
attendance” (J.A. 296). 

Mr. Arens was several times prevented, by defense objection, from 
testifying to what was in his own mind in asking for the names of the 
Communist Party writers (e.g. J.A. 298), but he was allowed to answer, 
as an expert, the question how Communist discipline is established (J.A. 
336). Discipline is established, he said, by finding out “what actually 
transpires within a cell meeting in which the orders of the Communist 
Party are transmitted.” ... (J.A. 336; and see contrary expert testi- 
mony of Senator Cain, J.A. 549). 
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Apparently, too, this was the theory of the District Judge 
when he ruled, on the issue of pertinency, that ‘‘it was per- 
tinent to the inquiry being conducted by the Subcommittee 
to ask Defendant questions that would, if answered, have 
given the Committee information by which it might check 
the correctness of Defendant’s testimony as to Communist 
membership and as to the nature and effect of his Commu- 
nist activities’’ (J.A. 645). 

If this be the Government’s case on pertinency, as we 
assume it to be, it must fail for the following reasons: 


(a) A reading of the record of the hearing at which 
Mr. Miller testified makes clear beyond perad- 
venture of doubt that the Committee was not seek- 
ing to verify the correctness of Mr. Miller’s answer 
in denying Communist discipline in 1947; 

(b) Even if the Committee, at the time appellant testi- 
fied, had been seeking such verification, this would 
not satisfy the proof of pertinence required by 
Bowers and Rumely. 


A. 


The Committee Was Not Seeking to Verify the Correctness 
of Appellant’s Answer In Denying Communist Discipline 
am 1947 


(i) Chairman Walter, who presided at the entire hearing 
in 1956, did not testify at the trial in 1957. Neither did any 
of the other Congressmen who were present at the hearing. 
But the record of the Committee hearing itself makes clear 
that the Committee was in no sense attacking the credibility 
of its distinguished witness. It taxes credulity to suggest 
that Chairman Walter was at the same time praising the 
witness and challenging his veracity. In his concluding 
words, Chairman Walter stated to Mr. Miller, ‘‘You have 
learned a great deal and made a greater contribution to 
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the Committee hearing, was largely admitted by Mr. Miller, 
and had no bearing on whether the one particular question 
about the names of the writers at the 1947 meeting was 
pertinent to a passport inquiry. True, the Government had 
Mr. Arens testify at length on the nature of the Communist 
conspiracy and on certain bills pending before the House 
Judiciary Committee (J. A. 172-177, 282-295) ; but this testi- 
mony, too, had no bearing on the pertinence of the par- 
ticular question at issue to the particular subject under 
inquiry. 


What the Government apparently was contending through 
Mr. Arens’ testimony was that the Committee needed the 
names of the Communist Party writers with whom Mr. 
Miller met in 1947 so that the Committee could determine 
the credibility of Mr. Miller’s denials of Communist disci- 
pline in 1947, so that it could in turn determine whether Mr. 
Miller was in fact under Communist discipline in 1947.® 
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what we think you now stand for than you realize, because, 
by the errors that you committed, you are serving a 
very loud note of warning to a lot of other people who might 
fall into what you did, quite obviously. The Committee is 
now adjourned’’ (J.A. 276). Can it reasonably be supposed 
that Chairman Walter was challenging the veracity of a 
witness to whom he made that concluding statement? 

Then examine the attitude of Congressman Doyle who re- 
ferred to Mr. Miller’s ‘‘recognized ability’’ in his ‘‘special- 
ized field’’, to his ‘‘magnificent ability’’, to his ‘‘magnificent 
talents’’ (J.A. 274). Had there been any question in Con- 
gressman Doyle’s mind as to the veracity of the witness, 
could it reasonably be supposed that he would have ad- 
dressed the witness in that manner? 

Then take Congressman Kearney. Just before the end 
of the hearing he suggested, in an obvious attempt to be 
helpful to the witness, that possibly he had been ‘‘more 
or less of a dupe in joining these Communist organiza- 
tions’’ (J.A. 276). Could such a suggestion possibly have 
come from a Congressman questioning Mr. Miller’s denial 
that he had ever been under Communist Party discipline? 

There is not one single word in the record of the hear- 
ing before the Committee which indicates that the Com- 
mittee had the slightest doubt as to Mr. Miller’s credibility. 
What is more, there is not one single word in the debate 
on the contempt citation on the floor. of the House, in which 
several members of the Committee participated, to indicate 
that the Committee had any interest in getting these names 
for the purpose of determining the witness’s credibility in 
denying that he had ever been under Communist discipline 
(102 Cong. Rec. 14530-14537). This theory of challenging 
appellant’s credibility was unconsidered and unknown until 
it was invented for appellant’s trial one year after he 
testified before the Committee. Certainly such pertinence 
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by hindsight and afterthought cannot survive in a court 
of law.’ 


(ii) Not only is the record clear that the Committee was 
not challenging Mr. Miller’s credibility in denying that he 
had ever been under Communist discipline; the record is 
equally clear that the Committee was not interested in deter- 
mining whether appellant had been under Communist disci- 
pline in 1947. Chairman Walter, speaking for the Commit- 
tee in opening the passport hearings, stated categorically 
that, with reference to the witnesses summoned, it was not 
‘‘the purpose of the committee to establish the fact of Com- 
munist Party membership’’ (J.A. 205), and it must have 
been even less the purpose to establish Communist Party 
discipline. Nor were any questions asked Mr. Miller about 
the meeting in 1947 which might have elicited from him 
information on the question whether he was under Com- 
munist Party discipline at that time (he was, as has been 
stated and as the record shows, a cooperative and forth- 
right witness). He was not asked anything about what 
happened at the meeting; he was not asked whether there 
was an agenda for the meeting, how it was prepared, and 
whether it was actually followed; he was not asked whether 
any dues were collected at the meeting; he was not asked 
whether any reports were made, or any literature was given 
out, at the meeting; he was not asked whether any instruc- 
tions were given at the meeting. In a word, he was not asked 
anything concerning the meeting that had anything to do 
with discipline. Significantly, too, although witness Arens 


7TIf£ the Committee had actually had an interest in the witness’s credi- 
bility, why did it not say so at the time appellant himself raised the 
issue of pertinence? The Government and the court below both con- 
ceded that appellant did object on grounds of pertinence to at least one 
of the two questions about the persons present at this 1947 meeting. 
Yet when appellant raised this objection, the Committee failed to suggest 
that it needed the answers to test his credibility or for any other pur- 


pose. 
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testified at the trial in 1957 that ‘‘to establish Communist 
discipline it is necessary to find out what actually transpires 
within a cell meeting ...’’ (J.A. 336) (emphasis supplied), 
staff director Arens never made the slightest effort in 
his questioning of appellant in 1956 to find out what trans- 
pired at the 1947 meeting of writers. Nor was appellant 
even asked if he had ever been a member of the Com- 
munist Party. Surely such a question would have been 
asked had the Committee actually been interested in dis- 
covering whether appellant had ever been under Communist 
Party discipline. 

(iii) It must be clear by now that the Committee wanted 
the writers’ names for no purpose connected with Mr. 
Miller’s credibility or possible subjection to discipline. 
Quite clearly, the Committee, acting on its long-asserted 
power to obtain the names of all former Communists under 
the broad scope of the mandate in its authorizing resolu- 
tion,® was taking this opportunity to add a few names to its 
list of a million and a half persons (J. A. 372).® Indeed, at 
the trial, the Government sought to sustain the Committee’s 
action in demanding the names by maintaining that the 
question under inquiry was as broad as the full authority 
of the Committee (J. A. 138, 140, 144, 165-167, 168, 500). 
But, the court below having found that the question 
under inquiry was the unauthorized use of passports, any 


8 See Joint Appendix in this Court in Watkins v. United States, No. 
12,797, pp. 112 to 174 (J.A. 526). 

® Indeed, Mr. Arens practically said as much at appellant’s hearing 
before the Committee. During the colloquies over whether Mr. Miller 
should be required to give the names of those present at the Communist 
Party writers meeting in 1947, Mr. Arens stated that “In the jurisdiction 
of this committee he has been requested to tell this committee who were 
in attendance at these meetings” (J.A. 269). Plainly Mr. Arens was 
saying, as the Assistant United States Attorney implied at the trial, that 
the names were pertinent to the full authorizing resolution of the Com- 
mittee. 

In the same vein, Congressman Jackson, leading the debate for 
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action by the Committee under its broad authorizing reso- 
lution could not sustain appellant’s conviction. 


The Government’s theory in 1957 as to the pertinence in 
the minds of the Committee members in 1956 is untenable. 
We think it not uncharitable to repeat that the theory is 
pertinence by hindsight or afterthought. 

We next submit that, even if the Government’s theory of 
pertinence were not rebutted by the facts, it is inadequate 


as a matter of law. 
B. 


The Bowers and Rumely Cases 


In Bowers v. United States, supra, the question under in- 
quiry was organized crime in interstate commerce. Bowers 
himself was under indictment for gambling at the time of the 
hearing (202 F. 2d at 449, n.1). Bowers was asked whether 
he had an interest in the Sunny Isles, and from whom he ac- 
quired his interest in the Sunny Isles. Bowers refused to 
answer and was convicted. At the trial, the committee 
counsel who interrogated Bowers at the hearings testified 
that the subcommittee had ‘‘some information . . . that 
Sunny Isles was a gambling casino’”’ (p. 450, n. 3). In hold- 
ing the questions not pertinent, this Court said: 


‘‘Sunny Isles, although not identified in the record, 
presumably was a bar and restaurant in Florida, since 
other establishments of that nature were being dis- 


appellant’s contempt citation on the House floor, made clear his view 
that the Committee’s interest was in adding the names of these Com- 
munist Party writers to its overall roster. Congressman Jackson stated, 
“In as much as the scope of the inquiry related to the activities of a 
number of Communist Party members during the period in question Mr. 
Miller was asked to identify those who were known to him personally to 
have been members of the Communist Party at that time, and who were 
in attendance at the meetings in question” (102 Cong. Rec. 14535). 
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action by the Committee under its broad authorizing reso- 
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answer and was convicted. At the trial, the committee 
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ing the questions not pertinent, this Court said: 
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cussed at that point in Bowers’ examination. It may 
have been a gambling place and therefore the two ques- 
tions may have somehow pertained to the interstate 
activities of organized crime; but standing alone the 
questions were not pertinent to that subject and the 
prosecution made no attempt to connect them’’ (p. 450). 


In the Bowers case, committee counsel’s testimony that 
the subcommittee had some information that the place in- 
quired about was connected with gambling was nevertheless 
held insufficient to show the pertinency of the questions to 
interstate crime. In the Miller case, committee counsel did 
not even testify that the Committee had any information 
that the persons inquired about had any connection with the 
unauthorized use of United States passports. In fact, the 
contrary is admitted! 

It is clear that under the rule of Bowers, even if the Com- 
mittee before which appellant testified had had some in- 
formation regarding passport abuses by the persons in- 
quired about, the question whether or not they were in a 
room with appellant in 1947 would still not have been 
pertinent to the question of passport abuses, absent some 
further showing that their presence in the room pertained 
to the unauthorized use of United States passports. 

Another question which Bowers refused to answer was 
whether he knew one William Johnston. Johnston was 
identified to Bowers at the hearing as ‘‘the man who is 
president of four dog tracks in Florida,’’ and on the trial 
the Government introduced a report filed by the Committee 
a half-year before the appearance of Bowers in which John- 
ston was described as having had ‘‘a long career of close 
association with Chicago racketeers of the Capone gang...’’ 
(p. 451.) 

With respect to this showing of pertinency, the Court 
had this to say: 
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| _ 4... 3 the inquiry is-whether the question posed to | 

- Bowers, ‘Do you know William Johnston?’ pertained to ! 
* the activities of organized crime in interstate com- | 
! merce. We seriously doubt whether the ‘Do-you-know- 
a-certain-person’ question, without more, can ever be 


, said to be pertinent for the purposes of a criminal 
prosecution under § 192. 
> ‘‘But whether so or not, it seems clear that pectivancs [s 
s was not shown here. ... Had it been shown, as it was | 
4, not, that Johnston was engaged in some interstate | 





criminal activity, whether Bowers had ever met him 
could not have pertained to the matter under investiga- | 
tion ...’’ (p. 452.) 


In essence, the: Government was seeking in the Bowers 
an case to sustain a contempt conviction on the theory that 
, the questions asked Bowers were preliminary in nature 
and would have led to pertinent questions to the witness 
before the Committee. This Court rejected that theory 

in no uncertain terms. 





‘‘Tt will not do to say the questions were preliminary 
in nature and, had they been answered, would have led 
to and been followed by questions -plainly pertinent; 
for on that theory pertinency need never be shown in 
a prosecution under the statute. It could always be 
said the questions were preliminary. The indictment 
charged the seven questions were themselves perti-' 
nent; the allegation is not sustained by a mere possi- 
bility that they might have led to later relevant ques-’ 
tions’’ (p. 452). 


Whatever the Government may call its theory: of perti-. 
nency here, it is really the identical theory of the prelimi-. 
nary question which this Court:rejected in the Bowers case. 
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In other words, the Government says that, although the 
pertinency of the question is not apparent on its face, it was 
@ preliminary question that would have put the Committee 
in a position to call these ‘‘Communist Party writers’’ to 
challenge appellant’s credibility.2° Indeed, in this use of 
the preliminary-question argument, the Government is go- 
ing even farther in the remoteness of its showing of perti- 
nency than it did in the Bowers case. The Government in 
the case at bar argues in effect that the questions were pre- 
liminary, not, as in Bowers, to pertinent questions put to 
the same witness, but to questions which the Committee 
might subsequently put to other witnesses if zt decided to 
call them. Under the rule of the Bowers case the questions 
put to appellant are plainly not pertinent. 


The theory of pertinence advanced by the Government 
has been rejected not only by Bowers but by another case 
in this Circuit, Rumely v. Umted States, supra. In that 
case, Rumely registered under the Lobbying Act. When 
called before a committee investigating lobbying activities, 
he refused to give the names of persons who paid him 
money to distribute books to influential members of the 
public, including Congressmen. Such persons were classi- 
fied as ‘‘purchasers’’ or ‘‘contributors.’’ At the trial the 
Government charged that these ‘‘purchasers’’ or ‘‘contrib- 
utors’’ were in fact lobbying by indirection, without regis- 
tering as lobbyists, and that their ‘‘purchases’’ or ‘‘contri- 
butions’’ were in fact subterfuges to evade lobbying re- 
strictions. The Government argued that the names of 
these persons were therefore pertinent, since the Commit- 
tee might wish to question them (the precise contention 
made by the Government herein). This Court, however, 
speaking through Judge Prettyman, held to the contrary: 








10 See the Government’s Answer to Motion for Summary Reversal, p. 24, 
quoted n. 2, p. 6, supra. 
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‘It is said that the names of the purchasers of the 
books were pertinent, since the Committee might wish 
to question those persons as to possible subterfuges. 
That pertinency was too remote on this record to sus- 
tain an abridgment of the freedoms of speech and 
press’’ (197 F. 2d at 172). 


In the light of the precise holdings in the Bowers and 
Rumely cases, supra, the conclusion is inescapable that 
the question as to the names of the writers at a meeting in 
1947 was not pertinent to the subject of passports in 1956. 


* % * * * * * 


Pertinency, like any other essential element of the of- 
fense, must be proved beyond a reasonable doubt. Quinn v. 
United States, 349 U.S. 155, 165. As this Court said in the 
Bowers case (202 F. 2d at 452), ‘‘the United States had 
the task of proving his guilt beyond a reasonable doubt 
and a part of that task was to show the pertinency of the 
questions he refused to answer, since pertinency was not 
apparent from the questions themselves.’’ We submit that 
pertinency in the case at bar was ‘‘not apparent from the 
questions themselves’’, as the Government has in fact con- 
ceded, and that the Government has not proved appellant’s 
guilt beyond a reasonable doubt.”* 


11 There is one additional fatal weakness in the Government’s case on 
pertinence. All apart from the requirements of the Watkins case that the 
Committee’s theory of pertinence must be disclosed to the witness at the 
time he testifies, the most fundamental elements of due process prevent 
his conviction upon the basis of facts undisclosed to him by the Committee. 
As a man may not be punished unless the standard governing his con- 
duct is specific enough for him to determine with reasonable certainty 
whether his acts will constitute a crime (United States v. Cohen Grocery 
Co., 255 U.S. 81), so a man may not be punished, no matter how definite 
the standard, where the facts on which criminality depends in applying 
that standard are withheld until trial. Collins v. Kentucky, 234 U.S. 
634, 638. 
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II 


Appellant Must Be Acquitted Because the Pertinency of 
the Question He Refused to Answer Was Not Made Clear 
to Him at the Committee Hearing. 


As indicated in the Statement of the Case, appellant 
sought to have his trial deferred until after the Supreme 
Court’s decision in the Watkins case. But the Government 
refused to consent to any postponement whatever and the 
case was tried without the benefit of that decision. In its 
opinion, the District Court announced that ‘‘No authority 
has been cited by counsel for Defendant in support of the 
contention that a statement by a witness to a Congressional 
Committee that the witness refuses to answer on the ground 
that the question is not a pertinent one imposes on the Com- 
mittee, as a condition precedent to its right to insist on an 
answer, the burden of stating to the witness the Commit- 
tee’s reason or basis for its decision that the question is 
pertinent’’ (J.A. 648). Rejecting appellant’s contention 
that the Committee had a duty to state to the witness the 
Committee’s reason or basis for its decision that the ques- 
tions were pertinent, the District Court convicted appellant 
on both counts (J.A. 650). While appellant’s Motion for a 
New Trial, in Arrest of Judgment and for Reconsideration 
of Verdict was pending, the Watkins decision was handed 
down supplying the authority the Court had found miss- 
ing. The Court thereupon acquitted appellant on Count 
Two (J.A. 656) because the Committee failed to ‘‘comply 
with the requirement laid down in Watkins by stating to 
Defendant the manner in which the propounded question 
was pertinent to the subject under inquiry”’ (J.A. 655), but 
affirmed the conviction on Count One (J.A. 6356) on the 
ground that ‘‘no objection was made by Defendant that said 
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question was not pertinent to the question under inquiry 
before the Committee’’ (J.A. 655).” 

We submit that the District Court erred in two respects. 
First, objection was made by appellant to the pertinency of 
Count One as well as Count Two. Second, there is no re- 
quirement that a witness make a formal objection in order 
to avail himself of the benefits of the Watkins rule; it is 
enough if it appears to the Committee that the pertinence of 
the question is unclear to him. 


A. 


Appellant Did Enter an Objection on Grounds of Pertinency 
to Count One as Well as to Count Two 


(i) After appellant had been testifying before the Com- 
mittee for most of the morning about his passport applica- 
tions and travel, about his relationship with the New York 
Youth Board and about his past associations with Commu- 
nist-front organizations (J.A. 214-266), the questioning 
turned to his past connections with the Communist Party 
and some five discussion meetings he had had with Com- 
munist Party writers in 1947 (J.A. 266). Mr. Arens then 
asks Mr. Miller, ‘‘Can you tell us who was there when you 
walked into the room?’’ (J.A. 268). Mr. Miller, seeking to 
dissuade the Committee from requiring an answer to this 
question, states that he ‘‘could not use the name of another 
person and bring trouble on him’’ (J.A. 268). Shortly 
thereafter, the Chairman states, ‘‘You are directed to an- 


12 In his initial decision of conviction on both counts, the District Judge 
rejected appellant’s contention that the Committee had a duty to inform 
him of the pertinence of the questions being asked; the Court’s rejection 
of appellant’s argument was not on the ground that appellant had not 
properly raised the issue of pertinence, but on the ground that no authority 
had been provided for appellant’s contention. When the Watkins case 
supplied this authority, the District Court sustained one count of the in- 
dictment through this new (and, we submit, erroneous) ground of decision. 














swer the question, Mr. Miller’’ (J.A. 269). And the latter, 
obviously hoping that his continued full and frank testimony 
about himself will render an answer to this personally pain- 
ful question unnecessary, then asks the Chairman ‘‘to post- 
pone this question until the testimony is completed and you 
can gage for yourself’’ (J.A. 269). The Chairman re- 
sponds, ‘‘Of course, you can do that, but I understand this 
is about the end of the hearing”’ (J.A. 269). 

Mr. Miller then tells about the dramatic meeting where 
he outlined his position on the relationship of art and 
literature to Marxism and how there was ‘‘a dumb silence’’ 
from those present (J.A. 270). Mr. Miller presses right 
on to tell how the Communists had attacked his works (J.A. 
270-271), at which point the Chairman interrupts to ask Mr. 
Miller ‘‘what has this to do——”’ (J.A. 271) and appellant 
answers, ‘‘I am trying to elucidate my position on the rela- 
tionship of art’’ (J.A. 271). This obviously unfinished sen- 
tence is then interrupted by Mr. Arens asking a new ques- 
tion, ‘‘Was Arnaud d’Usseau chairman?’’ (J.A. 271). Be- 
fore Mr. Arens can complete his question—he obviously was 
asking ‘‘was Arnaud d’Usseau Chairman of this same meet- 
ing’’—Mr. Scherer interrupts Mr. Arens and asks the Chair- 
man to ‘‘again direct the witness to answer the question’’ 
(J.A. 272). The Chairman thereupon states (erroneously, we 
shall show) that the witness ‘‘has been directed to answer 
the question’’ (J.A. 272). Mr. Arens then completes the 
question that he had started earlier about Arnaud d’Usseau, 
asking, ‘‘Was Arnaud d’Usseau chairman of this meeting 
of Communist Party writers which took place in 1947 at 
which you were in attendance?’’ (J.A. 272). At this point, 
Mr. Miller finally gets the floor again and gives his answer 
of conscience and of relevance: ‘‘ All I can say, sir, is that 
my conscience will not permit me to use the name of another 
person ...and that my counsel advises me that there is no 
relevance between this question and the question of whether 
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I should have a passport or theré should be passport legisla- 
tion in 1956” (J.A. 272). Instead of explaining the rele- 
vance, if there was any, Mr. Arens immediately repeats his 
question about d’Usseau and the Chairman of the Commit- 
tee gives his direction to answer that question (J.A. 272). 


(ii) The first of these interrelated questions (Count 
One) asked ‘‘who was there when you walked into the 
room’’ and the second question (Count Two) asked whether 
Arnaud d’Usseau was ‘‘chairman of this meeting.’’ To 
use the District Court’s paraphrase of the two questions, 
appellant ‘‘refused to answer when asked questions as to 
who were present at a meeting of Communist Party writers 
which he attended in 1947 and whether a named individual 
was chairman of that meeting’’ (J.A. 639). For the court 
below to divide two such interrelated questions and sug- 
gest that appellant raised the issue of pertinence as to the 
named individual who was chairman of the meeting, but 
not as to the names of the persons attending the 
meeting, which, of course, included the chairman, was to 
apply the rules of 17th-century common law pleading 
to a 20th-century issue of due process of law."* Since the 
questions involved the attendance of the same people at 
the same meeting, it is inconceivable that appellant intended 
to raise the issue of pertinence as to the one question and 
not as to the other. The District Court’s denial of the 
applicability of the Watkins decision on such a ground was 


13Jt should be remembered, too that appellant had to make this ob- 
jection in his own words rather than through his counsel. Lawyers are 
not allowed to speak at hearings of the Committee on Un-American Activi- 
ties (Rule VII). While the witness and his lawyer may hold a whis- 
pered consultation during the course of the hearing, the final words that 
come out are those of the witness not of the lawyer. Holding the wit- 
ness to the standard of a legal objection is to require a layman to do 
a lawyer’s work. Furthermore, if technically-perfect objections are 
going to be required for a witness to avail himself of the Watkins 
rule, it would appear to be a denial of the right to counsel to require 
the witness to phrase the objection in his own words. 
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tantamount to a refusal to follow the Supreme Court’s 
decision. 

(ii1)' Since the questions underlying Counts One and Two 
were substantially identical, the objection of pertinence to 
the one question should certainly be treated as an objection 
of pertinence to the other question without more. But 
there is more. As we have just seen, while appellant was 
explaining his grounds for refusing to answer the first 
question at considerable length, he was interrupted by the 
Chairman and he never got the floor again (the Chairman, 
Congressman Scherer and staff director Arens were all 
interrupting each other) until the second question had 
been asked (J.A. 271-272). Then appellant immediately 
raised the issue of pertinence. In view of the interrup- 
tion of appellant during his explanation of his refusal to 
answer the question in Count One, it seems impossible to 
maintain that he only raised the objection of pertinence 
to the question in Count Two; appellant made his objection 
on grounds of pertinence at his first opportunity after the 
interruptions and his objection was obviously intended to 
apply to both of the two substantially identical questions. 


(iv) The overlapping of the two questions was first 
pointed out by the Government in another connection. In 
arguing at the trial that there had been a direction to 
answer the first question, the Assistant United States At- 
torney asked that the Court look at the direction to answer 
the second question. This is what he said: 


‘ 


‘. . . there is no formality as to in what fashion a 
witness’ refusal to answer must be overruled and a 
direction made to answer nevertheless. It is enough 
that the witness understand from the entire hearing— 
and I may say that the direction to answer the second 
question may have some bit of a bearing here as to 
whether Mr. Miller was misled by the course of the 


4 


e 


~~ 
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formal action of the Chairman in directing the answer 
to the first question’’ (J.A. 599). 


If the direction to answer the second question can have 
‘‘some bit of a bearing’’ on the direction to answer the first 
question, certainly the objection of pertinence after the 
second question had been asked has ‘‘some bit of a bearing’”’ 
on the issue whether pertinence was raised as to the first 
question. 

(v) The Government’s argument that appellant did not 
object to the question in Count One on grounds of per- 
tinence appears to rest largely upon his use of the words 
“‘this question’’, in making his objection (J.A. 272), rather 
than the words ‘‘these questions’’ (Answer to Motion for 
Summary Reversal, p. 27). When it is remembered that 
the objection on grounds of pertinence had to be made by 
the layman-witness himself, the matter of choice of words 
can hardly be of real significance. 

Ironically enough, the Government argued at the trial 
that there was a sufficient direction to answer the question 
in Count One because the Chairman had ‘‘made a slip of 
the tongue’’ (J.A. 599, 600) in saying to another member of 
the Committee that the witness ‘‘has been directed to an- 
swer’’ (J.A. 272) instead of turning to the witness and 
directing him to answer. See pp. 49 to 51, infra. It 
seems strange to find the Government seeking to excuse 
a misstatement by the Chairman on so important a question 
as the direction to answer by calling it ‘‘a slip of the 
tongue,’’ while at the same time denying to appellant 
any relief from a slip of the tongue in failing to pluralize 
the words ‘‘this question.’’’** One wonders whether the 


14 Of course, Mr. Miller may not even have made a slip of the tongue. It 
seems not unlikely that he meant the words “this question” to mean 
“this issue” (i.e. the subject-matter of the 1947 meeting) rather than 
“this particular interrogatory.” 
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Government realizes that it is holding a layman up to a 
higher standard of precision in the use of words than a 
lawyer-Chairman of a Committee of Congress. 

In any event the question as to who was present at this 
1947 meeting and the question as to who was chairman 
of the meeting are so similar as to render incomprehen- 
sible the suggestion that appellant intended to interpose 
an objection on the issue of pertinence as to the identity of 
the chairman (Count Two) but not as to the identity of 
those present (Count One). What is equally significant 
is the absence of any such clear-cut direction to answer the 
first question as would have put upon the witness the bur- 
den of making legal objection.’ And what is possibly most 
significant of all is that the discussion and colloquies at 
the hearing concerning both the two questions and the 
‘‘directions’’ to answer them were so interwoven (indeed, 
as we have noted, staff director Arens started to ask the 
second question while the first was still under discussion) 
that separation of the questions was never possible either 
for the Committee or for appellant. 


In view of the foregoing, we respectfully submit that 
objection was made by appellant that the question in Count 
One was not pertinent to the subject of passports then under 
inquiry. To make assurance doubly sure, however, we turn 
now to the further proposition that, even if appellant failed 
as a technical matter to make objection as to Count One on 
grounds of pertinence, he must still be acquitted under the 
broad remedial rule of the Watkins case. 


15° We discuss in Point III, infra, the Chairman’s failure properly to 
direct appellant to answer the question in Count One. What is relevant 
for present purposes is that the very absence of such a direction, creating 
the impression that no final demand had been made for appellant’s answer, 
deprived him of a clear warning that he had to finalize any and all grounds 
of objection. 
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B. 





The Watkins Rule 


We quote below the relevant portion of Mr. Chief Justice 
Warren’s opinion in the Watkins case (354 U.S. at 214-215). 


‘‘Having exhausted the several possible indicia of the 
‘question under inquiry,’ we remain unenlightened as 
to the subject to which the questions asked petitioner 
were pertinent. Certainly, if the point is that obscure 
after trial and appeal, it was not adequately revealed 
to petitioner when he had to decide at his peril whether 
or not to answer. Fundamental fairness demands that 
no witness be compelled to make such a determination 
with so little guidance. Unless the subject matter has 
been made to appear with undisputable clarity, it is the 
duty of the investigative body, upon objection of the 
witness on grounds of pertinency, to state for the 
record the subject under inquiry at that time and the 
manner in which the propounded questions are perti- 
nent thereto. To be meaningful, the explanation must 
describe what the topic under inquiry is and the con- 
nective reasoning whereby the precise questions asked 
relate to it. 

The statement of the Committee Chairman in this 
case, in response to petitioner’s protest, was woefully 
inadequate to convey sufficient information as to the 
pertinency of the questions to the subject under inquiry. 
Petitioner was thus not accorded a fair opportunity to 
determine whether he was within his rights in refusing 
to answer, and his conviction is necessarily invalid 
under the Due Process Clause of the Fifth Amend- 
ment.”’ 
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We also quote the relevant portion of Mr. Justice Frank- 
furter’s concurring opinion (354 U.S. at 217): 


‘*To turn to the immediate problem before us, the 
scope of inquiry that a committee is authorized to pur- 
sue must be defined with sufficiently unambiguous 
clarity to safeguard a witness from the hazards of 
vagueness in the enforcement of the criminal process 
against which the Due Process Clause protects. The 
questions must be put with relevance and definiteness 
sufficient to enable the witness to know whether his re- 
fusal to answer may lead to conviction for criminal con- 
tempt and to enable both the trial and the appellate 
courts readily to determine whether the particular 
circumstances justify a finding of guilt. 

While implied authority for the questioning by the 
Committee, sweeping as was its inquiry, may be 
squeezed out of the repeated acquiescence by Congress 
in the Committee’s inquiries, the basis for determining 
petitioner’s guilt is not thereby laid. Prosecution for 
contempt of Congress presupposes an adequate oppor- 
tunity for the defendant to have awareness of the 
pertinency of the information that he has denied to 
Congress. And the basis of such awareness must be 
contemporaneous with the witness’ refusal to answer 
and not at the trial for it. Accordingly, the actual scope 
of the inquiry that the Committee was authorized to 
conduct and the relevance of the questions to that in- 
quiry must be shown to have been luminous at the time 
when asked and not left, at best, in cloudiness. The 
circumstances of this case were wanting in these essen- 
tials.’ 


In ‘these quoted statements, the Supreme Court estab- 
lished a substantive rule of constitutional due process, not a 
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mere technical rule of procedural requirements. What the 
Court was quite clearly saying was that, if the pertinence of 
the question was not luminous to the witness at the time he 
was testifying, it was the duty of the Committee to make it 
so. When a man’s right to due process of law is at stake, 
the technical question whether a specific and precise ob- 
jection has been made is not often deemed determinative; 
what is and what should be determinative is whether he has 
actually been accorded due process of law—in this case 
whether the pertinence of the question had actually been 
made clear to him. 


One way that a witness can make known that he does not 
understand the pertinence of a question is by objecting to it 
on that very ground. Another way that a witness can make 
this known is by his objection to an identical or similar 
question or by his general conduct at the hearing. Certainly 
Mr. Miller’s statement to the Committee that he did not 
see the pertinence of the one question about the 1947 meet- 
ing was adequate demonstration that he did not see the 
pertinence of the other question. : 


This Court appears to have accepted this interpreta- 
tion of the Watkins rule in Sacher v. Umted States, No. 
13,302, decided January 31, 1958. The majority opinion 
there states that Sacher ‘‘correctly points out that under 
the Watkins case, to sustain a conviction, it must appear 
that pertinency was made clear to the witness’’ (slip 
opinion, p. 6). Certainly there can be no valid contention 
that the pertinence of the question as to who was in the 
room in 1947 was ‘‘made clear’’ to appellant. On the con- 
trary, the pertinence remains today, even after a trial on. 
the merits, ‘‘at best in cloudiness.’’ 
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III 


Appellant Was Not Directed to Answer the Question in 
Count One Within the Requirements of the Supreme 
Court’s Decisions in Quinn, Emspak and Bart. 


We doubt that this Court will ever reach this Point IIL. 
In order to reach this part of our brief, the Court must not 
only have found that the question about names contained in 
Count One was pertinent to a passport inquiry, but must 
also have found that the questions contained in Counts One 
and Two were sufficiently separate and unrelated so that 
appellant’s objection on grounds of pertinence related only 
to the question in Count Two and could not be treated as 
raising the issue of pertinence with respect to the question 
in Count One. Obviously, if the counts are to be so separated 
for purposes of determining whether the issue of perti- 
nence was adequately raised under the Watkins decision, 
they must be equally separated for purposes of determining 
whether there was a sufficient direction to answer under the 
Supreme Court’s decisions in Quinn, Emspak and Bart. We 
cannot believe that the two questions can be so separated; 
but, if they are separated for one purpose, they must be 
separated for both and, in this event, there was no direction 
to answer the question in Count One. 


Bs 


The Witness Must Be Specifically Directed to Answer or the 
Requisite Criminal Intent Under 2 U.S.C. § 192 Is Lacking 


The standards of specificity with which a witness must be 
directed to answer a question to which he has objected, to 
establish a basis for a subsequent contempt prosecution, 
were laid down in the companion cases of Quinn v. United 
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States, 349 U.S. 155, Emspak v. United States, 349 U.S. 190, 
and Bart v. United States, 349 U.S. 219. 

The basic principle was stated by the Supreme Court in 
the Quinn case as follows: 


‘¢| |. unless the witness is clearly apprised that the 
committee demands his answer notwithstanding his 
objections, there can be no conviction under § 192 
for refusal to answer that question’’ (349 U.S. at 166) 
(emphasis supplied). 


The Supreme Court further stated that ‘‘a clear dispo- 
sition of the witness’ objection is a pre-requisite to prosecu- 
tion for contempt... .’’ (349 U.S. at 167) and that the wit- 
ness must be given ‘‘... fair apprisal of the committee’s 
ruling on an objection ...’’ (349 U.S. at 170). 

These standards, of course, were expressed as general 
principles by the Court in those cases. The extent to which 
the Quinn, Emspak and Bart cases require specific and un- 
ambiguous commands is best shown by the purported di- 
rections rejected in those cases. 

In the Quinn case, supra, the Court applied these stand- 
| ards to the following testimony and found the required 
direetion to answer lacking: 



























‘‘Mr. Quinn. I would like to make a statement along 
the lines that Mr. Fitzpatrick made yesterday in regard 
| to a question of that nature. I feel that the political 
beliefs, opinions, and associations of the American 
people ean be held secret if they so desire. 







Mr. Wood. And for those reasons do you decline to 
answer that question? 





Mr. Quinn. I didn’t say I was declining to answer the 
question. Before I do answer the question I should like 
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to say that I support the position taken by Brother 
Fitzpatrick yesterday. 

Mr. Wood. Did you hear his statement yesterday? 

Mr. Quinn. Yes; I did. 

Mr. Wood. Do you support it in its entirety? 

Mr. Quinn. In its entirety. 

Mr. Wood. Is there anything else you want to add 
to it? 

Mr. Quinn. No; I don’t. 

Mr. Wood. Will you accept it as the expression of 
your views, then? 

Mr. Quinn. You may. I may add I feel I have no 
other choice in this matter, because the defense of the 
Constitution, I hold sacred. I don’t feel I am hiding 
behind the Constitution, but in this case I am standing 
before it, defending it, as small as I am. 


Mr. Wood. Having made that statement and sub- 


scribed to the sentiments expressed by the witness yes- 
terday to whom you referred, will you now answer the 
question whether. you are now or have ever been a 
member of the Communist Party? 

Mr. Quinn. I hold that the Constitution holds sacred 
the rights of people—— 


Mr. Wood. You have stated your position. Having 
enunciated your sentiments and your position, will you 
now answer the question whether you are now or ever 
have been a member of the Communist Party, or do you 
decline to answer? 

Mr. Quinn. I decline to discuss with the committee 
questions of that nature. 

Mr. Wood. Proceed, Mr. Tavenner. 


Mr. Tavenner. I believe in the light of that answer 
it is not necessary to ask you any further- questions 
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relating to those matters, so I will ask you this: Do 
you know Mr. James J. Matles? 
Mr. Quinn. Yes’’ (349 U.S. at 158-159). 


With respect to this testimony, the Supreme Court said: 


‘‘In.short, unless the witness is clearly apprised that 
the committee demands his answer notwithstanding 
his objections, there can be no conviction under § 192 
for refusal to answer that question. 

Was petitioner so apprised here? At no time did the 
committee specifically overrule his objection based on 
the Fifth Amendment; nor did the committee indi- 
eate its overruling of the objection by specifically di- 
recting petitioner to answer. In the absence of such 
committee action, petitioner was never confronted with 
a clear-cut choice between compliance and non-com- 
pliance, between answering the question and risking 





prosecution for contempt. At best he was left to guess 
whether or not the committee had accepted his ob- 
jection’”’ (349 U.S. at 166). 


In the Emspak case, supra, the Court applied its stand- 
ards to the following testimony and found the required 
direction to answer lacking: 





‘“‘Mr. Tavenner. Mr. Emspak, are you acquainted 
with Joseph Persily? 

Mr. Emspak. Mr. Chairman, I would like to say 
something at this point. 

Mr. Moulder. You mean in response to the ques- 
tion? 

Mr. Emspak. I will answer the question; yes, in 
response to the question and as a statement of posi- 
tion. 
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‘Mr. Moulder. How long will this statement take, 
Mr. Emspak? 

Mr. Emspak. About two or three more minutes. 

Mr. Moulder. Proceed. 


Mr. Moulder. What is the question? 

Mr. Tavenner. The question is: Are you acquainted 
with Joseph Persily? 

Mr. Moulder. How do you spell that? 

Mr. Tavenner. P-e-r-s-i-l-y. 

Mr. Emspak. Because I have a stake in this coun- 
try—— 

Mr. Moulder. You are not answering the question. 
He asked you if you are acquainted with this man. 

Mr. Emspak. I will answer it. 

Mr. Moulder. Are you or not? 


'Mr. Emspak. I was on the verge of answering it. 

Mr. Moulder. If you have any explanation to make 
you will be permitted to do so after you answer the 
question. 


* a * Ad * * 


Mr. Moulder. * * * What is the question? 

Mr. Tavenner. Are you acquainted with Joseph 
Persily? 

Mr. Emspak. For the reasons I stated before, I 
answered it. 

Mr. Moulder. Then you refuse to answer the ques- 
tion? 

Mr. Emspak. No. I answered it. 

Mr. Tavenner. Are you or are you not acquainted 
with Joseph Persily? 

Mr. Emspak. I answered the question. 
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Mr. Tavenner. Your replies are a refusal to com- 
ply with the request to answer it? 


(Witness confers with his counsel.) 


Mr. Moulder. The record will reveal that you have 
not answered the question. 

Mr. Emspak. I have answered it to the best of my 
ability under the circumstances. 

Mr. Moulder. Any further questions? 

Mr. Tavenner. Yes. In what capacity is Joseph 
Persily associated with the UE at this time? 

Mr. Emspak. It is the same question over again. 
I will give the same answer. 

Mr. Tavenner. Is he an organizer in the UE? 

Mr. Emspak. Mr. Chairman, it is the same question. 

Mr. Tavenner. You refuse to answer that? 

Mr. Emspak. I answered it’’ (349 U.S. at 215-218). 


With respect to this testimony, the Supreme Court said: 


‘‘At no time did the committee specifically overrule 
petitioner’s objection based on the Fifth Amendment, 
nor did the committee indicate its overruling of the 
objection by specifically directing petitioner to an- 
swer. In the absence of such committee action, pe- 
titioner was never confronted with a clear-cut choice 
between compliance and noncompliance, between an- 
swering the question and risking prosecution for con- 
tempt. For the reasons set out in the Quinn opinion, 
we believe the committee—by failing to meet these 
minimal procedural standards, originally recognized 
by the committee and recently re-adopted—did not 
adequately apprise petitioner that an answer was re- 
quired notwithstanding his objections. And without 
such apprisal, there is lacking the element of deliber- 
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ateness necessary for a conviction under § 192 for a 
refusal to answer’’ (349 U.S. at 202). 


In the Bart case, supra, the standards were applied to 
the following testimony and the required direction to an- 
swer was again found lacking: 


‘‘Mr. Case [Committee Member]. What was your 
name at the time you came to the United States? 

Mr. Bart. JI have already answered this question. 

Mr. Walter [Committee Chairman]. What was it? 


Mr. Tavenner [Committee Counsel]. You are a 
naturalized American citizen? 

Mr. Bart. Yes. 

Mr. Tavenner. How did you become naturalized? 

Mr. Bart. Through process of my father. 
' Mr. Tavenner. What was your father’s name? 
Mr. Bart. I have already dealt with this question. 


Mr. Tavenner. Do you refuse to tell the committee 
your father’s name? 


2 * * * * * * 


Mr. Walter. . . Mr. Bart, you claim citizenship b; 
virtue of your father’s citizenship; is that right? 

Mr. Bart. That is right. 

Mr. Walter. Under what name did your father be- 
come a citizen of the United States? 

Mr. Bart. Under his own name. 

Mr. Walter. What was that name? 

Mr. Bart. I have already stated my reply to this 
question as far as I am concerned. 
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Mr. Walter. How can you claim citizenship by vir- 
tue of your father’s citizenship if you don’t know 
what name your father used, when he became a citizen? 





Mr. Walter. I understand. What name did you 
change your name from? 

Mr. Bart. I have already stated my reply to this 
question. 

Mr. Harrison [Committee Member]. I understand 
you refuse to answer the chairman’s question? 

Mr. Bart. My answer is that I have answered what 
my name is here, which is the only question pertaining 
to the inquiry, it seems to me. 


* * e * * * * 


Mr. Walter. And then I suppose you know that 
under the law a question innocent on its face can’t 
be arbitrarily ignored. You can’t refuse to answer 
such a question without running the risk of the con- 
sequences. 


2 o * * * ® * 





Mr. Case. Mr. Chairman, it seems to me the wit- 
ness should be advised of the possibilities of contempt 
when he fails to answer a question as simple and as 
proper as your question as to what his name was be- 
fore it was changed. 

Mr. Walter. No. He has counsel. Counsel knows 
that is the law. Proceed, Mr. Tavenner’’ (349 U.S. at 
227-231). 


With respect to this testimony, the Supreme Court said: 
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‘““At no time did the committee directly overrule peti- 
tioner’s claims of self-incrimination or lack of perti- 
nency. Nor was petitioner indirectly informed of 
the committee’s position through a specific direction 
to answer’’ (349 U.S. at 222). 


Tn the light of the above facts in the Quinn, Emspak and 
Bart cases, we think that it cannot be seriously contended 
that Quinn, Emspak and Bart should not have known as 
reasonable men that the Committee was insisting upon 
their’ answers. The dissents in those cases vigorously 
argued that that should be the only test. Against this dis- 
senting argument, it is clearly the holding of the majority 
of the Supreme Court in the Quinn, Emspak and Bart cases 
that the direction to the witness must be sufficiently specific 
so that the Chairman’s command can be gleaned unmis- 
takably from the record itself, without resort to inference 
as to what the witness or any other reasonable man should 
have or might have thought. 

The direction to answer must be specific. An ambiguous 
direction will not do. An implied direction will not do. A 
comment by one Committee member to another Committee 
member, or ‘‘for the record,’’ will not do. And a comment 
by Committee counsel will not do. The direction, to be 
sufficient under the standards provided by the Supreme 
Court, must come from the Committee through the person 
of its Chairman, must be directed to the witness, and must 
be clear beyond a reasonable doubt. 


B. 


The Committee Faved Specifically to Direct Appellant to 
Answer the Question Forming the Basis of Count One 


The Assistant United States Attorney, in his closing 
argument at the trial, conceded for all intents and purposes 
that the question in Count One (‘‘Can you tell us who was 
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there when you walked into the room?’’) was not followed 
by a specific direction to answer (J.A. 599). He pointed out 
that, subsequent to the question contained in Count One, 
there is some related matter and then a direction to answer 
(J.A. 598); and immediately thereafter appellant asks: 
‘‘Mr. Walter, could I ask you to postpone this question until 
the testimony is completed and you can gauge for yourself”’ 
(J.A. 598). The Chairman answers: ‘‘Of course, you can 
do that, but I understand this is about the end of the hear- 
ing’’ (J.A. 598) (emphasis supplied). 

After this exchange there follows some other discussion; 
then Mr. Scherer, a member of the Committee, comes back 
to the original question, thinking, as the Assistant United 
States Attorney correctly pointed out (J.A. 599), that there 
had been a withdrawal of the initial direction to answer and 
a renewed direction was necessary. Mr. Scherer, referring 
to the question in Count One, says: ‘‘Now, Mr. Chairman, 
I ask that you again direct the witness to answer the ques- 
tion’? (J.A. 599). The Chairman (obviously in error) re- 
plies to Mr. Scherer as follows: ‘‘He has been directed to 
answer the question and he gave us an answer that we just 
do not accept’’ (J.A. 599). Immediately after this state- 
ment by the Chairman to Mr. Scherer—and it should be 
noted that this is a statement by the Chairman to Mr. 
Scherer, not to the witness—Mr. Arens asks another ques- 
tion, the one forming the basis of Count Two of the indict- 
ment (J.A. 272). 

The Government argued at the trial that, when the Chair- 
man said to Mr. Scherer that the witness had already been 
directed to answer (this being in error because the initial 
direction had been withdrawn), the Chairman was really 
saying to the witness ‘‘I direct you’’*® (J.A. 599). The 


16 Tt is difficult to understand the position of the District Court on this 
issue. The Court, in its initial opinion convicting appellant on both 
counts and without any discussion of appellant’s testimony before the 
Committee, simply declared that “In the Court’s opinion, the record of 
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Assistant United States Attorney suggested that the Chair- 
man had made a ‘‘slip of the tongue’’ (J.A. 599, 600) and 
really meant to address the witness with a direction to 
answer rather than to address Mr. Scherer with the errone- 
ous statement that the witness had been directed to answer. 
But Chairman Walter’s thoughts or ‘‘slips’’, whatever they 
were, are not determinative; it is what he said that deter- 
mines whether there was a valid direction to answer. The 
only direction to answer the question in Count One had 
clearly been withdrawn at appellant’s request; even Mr. 
Scherer, a member of the Committee, apparently thought it 
had been withdrawn. The Government’s contention that 
the Chairman’s subsequent statement, overlooking the fact 
that the direction had been withdrawn and contradicting 
Mr. Scherer’s interpretation that it had, is a sufficient direc- 
tion to the witness to answer, flies in the face of the stand- 
ards laid down by Quinn, Emspak and Bart. Indeed, it was 
precisely to avoid convicting a witness on covert rather than 
overt demand that the requirement of these cases was estab- 
lished; appellant’s conviction on the surmise that the Chair- 
man’s erroneous assertion to another member of the Com- 
mittee was intended to be, and can serve as, a direction to 
the witness is a clear rejection of the Supreme Court’s 
rulings. We submit that Quinn, Emspak and Bart hold that 


the testimony of the Defendant before the Subcommittee demonstrates 
that the Defendant was sufficiently informed of the Committee’s direction 
to him to answer the question set out as Count One of the indictment 
. . 2” (J.A. 647) (emphasis supplied). Since the only direction “to 
him” to answer Count One had been withdrawn, it seems not unlikely 
that the Court was relying on the direction to answer the question in 
Count Two in accordance with the Government’s contention in this re- 
gard (J.A. 599). This treatment of the two counts as interrelated came 
at a time when the District Court was holding that the Committee had no 
obligation whatever to explain pertinency to a witness (J.A. 648). When 
the Watkins case set the law clear on this point, the District Judge found 
the counts separable and distinct for purposes of raising the issue of 
pertinency without making any reference whatever to the fact that this 
undercut his apparent theory on the direction to answer (J.A. 653-656). 
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a man may not be convicted by the Chairman’s ‘‘slip of the 
tongue.”’ 


IV 


The Committee Failed to Follow Its Own Published Rules 
of Procedure 


Rule I of the Rules of Procedure of the House Committee 
on Un-American Activities provides as follows (J.A. 338) : 


‘¢T. —InITIaATION OF INVESTIGATIONS: 


No major investigation shall be initiated without 
approval of a majority of the Committee. Preliminary 
inquiries, however, may be initiated by the Committee’s 
staff with the approval of the Chairman of the Com- 
mittee.’’ 


Appellant contended at the trial that this Rule was 
violated by the Committee hearing at which he testified 
(J.A. 505). The District Court rejected appellant’s con- 
tention, not upon the ground that prior approval of this 
major investigation into passports had been obtained, but 
upon the theory of silent acquiescence. The Court stated 
that ‘‘the presence of a majority of the Subcommittee at 
the hearing and their participation therein, without objec- 
tion thereto, constitutes substantial compliance with the 
requirement of the rule with respect to approval’’ (J.A. 
647). 

Before demonstrating that the District Court did not 
interpret, but rather rewrote, Rule I, we examine a possible 
argument by the Government that a violation of this Rule 
would not void a conviction for contempt. 


The issue before the Court, if it should reach this Point 
IV, is not whether the Committee would have been required 
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by any considerations of fair play or due process to have 
adopted such a rule (cf. Watkins v. United States, 354 U.S. 
at 188, 198),* but whether, having adopted and promulgated 
the rule, it was free to violate it with impunity. We re- 
spectfully submit that recent decisions of the Supreme Court 
in analogous fields require a governmental agency to comply 
with its own rules and regulations and invalidate action in 
violation thereof. 

Thus, in United States ex rel. Accardi v. Shaughnessy, 
347 U.S. 260, the Supreme Court held that the Attorney 
General was required to follow his own regulations 
when it came to determining whether to exercise his dis- 
eretionary authority in suspending a deportation order and 
that conduct in violation of those regulations was unlawful 
even though the Attorney General could have acted with- 
out ever having promulgated the regulations. And only last 
year, in Service v. Dulles, 354 U.S. 363, the Supreme 
Court held that, although the Secretary of State could have 
discharged Mr. Service without any regulations and for no 
reason at all, it was unlawful for him to discharge Mr. 
Service in violation of his own regulations. Mr. Justice 
Harlan, speaking for an unanimous Court, wrote as follows 
(354 U.S. at 388): 


‘While it is of course true that under the McCarran 
Rider the Secretary was not obligated to impose upon 
himself these more rigorous substantive and procedural 
standards, neither was he prohibited from doing so, as 
we have already held, and having done so he could not, 


17 Indeed, all apart from Rule I, it would appear that prior Com- 
mittee authorization of any inquiry is required by the rule of Sweezy v. 
New Hampshire, 354 U.S. 234. If the legislature must specifically author- 
ize the Committee to act, certainly the majority of the Committee must 
authorize its own subcommittee to act; if the legislature cannot ratify 
by silent acquiescence (Sweezy v. New Hampshire, supra; United States 
v. Rumely, 345 U.S. 41), certainly the Committee cannot do so. 
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so long as the Regulations remained unchanged, pro- 
ceed without regard to them.’’ * 


Thus, under the authority of Accardi and Service, and in 
line with generally recognized considerations of fair play, 
the Committee was obligated to follow its own rules and any 
hearings undertaken in violation of those rules cannot serve 
as the basis for contempt action. Apparently this was the 
view of the Government at the trial, for a determined effort 
was made by the Assistant United States Attorney to 
adduce testimony that approval of the investigation had 
been obtained prior to its initiation (J.A. 444-445). As 
we shall see, however, this effort backfired and the testi- 
mony failed to show any approval by a majority of the 
Committee prior to the initiation of the investigation (sec 
Point IV B, pp. 58 to 59, znfra) or at any time (see Point 
IV C, pp. 59 to 60, infra). The District Court, apparently 
rejecting as inadequate the Government’s effort to establish 
prior approval, relied only upon the premise that silent 
acquiescence met the requirements of the Rule. We turn 
first to this question. 


18 The Government may seek to distinguish Accardi and Service on the 
ground that the regulations in those cases were promulgated for the benefit 
of deportees and employees. But those regulations were quite clearly 
promulgated for the dual purpose of making it possible for the Attorney 
General and the Secretary of State properly and efficiently to carry out 
their assigned responsibilities, as well as for the protection of those 
coming under the proposed regulations. So here, Rule I was designed 
not only to make possible the orderly functioning of the Committee, but 
also to protect potential witnesses from precipitate action by a minority 
of the Committee or its Chairman or its staff. Indeed, the entire set of 
Rules was at least partially for the protection of potential witnesses; Rule 
XVII provides that “All witnesses appearing before the House Committee 
on Un-American Activities shall be furnished a printed copy of the Rules 
of Procedure of the Committee” (J.A. 339). 
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A. 


Rule I of the Committee’s Rules of Procedure Requires a 
V ote of a Majority of the Committee Prior to the Inttia- 
tion of a Major Investigation; Silent Acquiescence Is 
Insufficient 


The language of the Rule is clear; it quite obviously con- 
templates two different situations and it deals with them 
in two separate sentences. 

One situation relates to ‘‘preliminary inquiries,’’ which 
‘may be initiated by the Committee’s staff with the ap- 
proval of the Chairman of the Committee.’’ Such prelimi- 
nary inquiries are evidently the gathering of information 
and the compiling of data with respect to a particular sub- 
ject of investigation. It would seem clear furthermore 
that such ‘‘preliminary inquiries”’ do not include the calling 
of witnesses for public sessions or regular hearings con- 


ducted by the Committee itself, as distinguished from the 
staff. We are not concerned with this part of the Rule, 
except as it throws light upon its other part. 


We are concerned here with the other situation covered 
by the Rule: ‘‘No major investigation shall be initiated 
without approval of a majority of the Committee.”’ It 
would seem clear from these explicit words that the 
preliminary inquiries initiated by the staff and approved 
by the Chairman could not be translated into full-blown 
public hearings without the approval of a majority of the 
Committee expressed by means of an affirmative vote of 
the Committee. This is the plain meaning of the words 
themselves without any need to look further; but, if further 
demonstration of the meaning of the Rule is required, it 
is amply at hand. 

In seeking the meaning of the Rule it must be remembered 
that it was not adopted in a political or legal vacuum. 
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The Rule was adopted in July of 1953. At that time there 
had been considerable public outcry in and out of Congress 
against uncontrolled investigations initiated by the Com- 
mittee on Un-American Activities and other Congressional 
committees. See Watkins v. United States, 354 U.S. 178, 
195; United States v. Rumely, 345 U.S. 41, 44.2° These in- 
vestigations were often launched without the prior approval 
of a majority of the Committee and at times even without 
the prior knowledge of the members. A great public debate 
was taking place at the time of the adoption of the Rule 
as to the problems of protecting privacy and individual 
rights which had been created by the relatively new insti- 
tution of permanent, continuing investigatory committees 
of Congress. A considerable body of opinion in the coun- 
try at that time held that greater protection for witnesses 
called to appear before these committees was necessary; 
responsible citizens sought to restore the traditional bal- 
ance of the individual right of privacy with the legislative 
need for information.” It was in the context of this public 
debate and in response to this widespread criticism that 
Rule I was adopted by the Committee on Un-American 
Activities. The Rule was plainly designed as a safety-brake 
upon the launching of public hearings on the say-so of the 
staff, or of a minority of the Committee, or of the Chair- 
man. The Rule means just what it says: ‘‘No major invcs-_ 
tigation shall be initiated without approval of a majority 
of the Committee’’ (emphasis supplied). 


19 Just four months before the adoption of the new Rules the Supreme 
Court had stated “We would have to be that ‘blind’ Court, against which 
Mr. Chief Justice Taft admonished in a famous passage . . . that does 
not see what ‘all others can see and understand’ not to know that there 
is wide concern, both in and out of Congress, over some aspects of the 
exercise of the congressional power of investigation.” United States v. 
Rumely, 345 U.S. 41, 44. 

20 See, e.g. Taylor, Grand Inquest (1955); Barth, Government by In- 
vestigation (1955); 29 Notre Dame Lawyer 212, 225; 65 Yale L. J. 1159; 
54 Col. L. Rev. 839. 
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‘It seems perfectly clear, therefore, that the framers of 
the Rule intended that approval of a particular investiga- 
tion should be secured from the majority of the Commit- 
tee in advance of the launching of an investigation. It 
would seem to follow as a matter of common sense that 
such approval can only be secured by a majority vote of 
the Committee. This proposition would seem so self-evi- 
dent as not to require discussion, were it not for the 
District Court’s holding that the Rule is to be read other- 
wise and that approval of an investigation may be secured 
by acquiescence, or by silence, or by failure of a majority 
of the Committee to veto an investigation, or somehow 
to protest its initiation, and all of this, some time after 
its initiation. 

Of course, this is not what the Rule says. The Rule does 
not say that a major investigation may be initiated and 
continued unless a majority of the members of the Com- 
mittee object. It says precisely the contrary. It says 
that a major investigation may not be initiated at all un- 
less a majority of the members of the Committee affirma- 
tively authorize the investigation. 

The Court’s theory would apply equally, one must sup- 
pose, to the other part of the Rule. Instead of saying 
that the staff may initiate preliminary inquiries ‘‘with the 
approval of the Chairman of the Committee’’, on the 
Court’s theory, the Rule would say that the staff may initi- 
ate preliminary inquiries ‘‘without the approval of the 
Chairman of the Committee’’, provided only he acquiesces 
by ‘silence. Thus ‘‘with approval’’ as written in the Rule 
becomes ‘‘without approval’’ and ‘‘no major investigation 
shall be initiated without approval’’ as written in the 
Rule becomes ‘‘a major investigation may be initiated 
without approval.’’ 

The language of the Rule would seem sufficiently plain 
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to render impossible such a tortured and contrary reading. 
But the obvious purpose of the Rule is also completely 
opposed to the Court’s interpretation. It was precisely 
the individual launching of investigations by a single 
member, the Chairman, or a minority, without the prior 
approval of the majority of a committee—leaving to the 
majority of the committee the ineffective remedy of pro- 
testing individually, somewhere, somehow, during the 
course of proceedings already begun, and already receiving 
public attention—that brought about the adoption of Rule I 
to prevent the very situation which the court below now con- 
tends the Rule was intended to preserve. 

Furthermore, the Government’s interpretation would 
render the Rule entirely meaningless. If all that the 
Rule means is that major investigations may be stopped 
by a majority vote of the Committee, this would have 
applied to any activity of the Committee whatsoever, be- 
fore the adoption of the Rule as well as afterwards. Surely 
this is not an explanation which comports either with 
the words or with the purpose and history of the Rule, 
but rather only with the Government’s difficulty of proof 
in this case.” 


=1 During the trial, there was an attempt by the Government to show, 
through the testimony of Mr. Arens, that the practice of the Committee 
varied the Rule as written, so as to conform with the Government’s inter- 
pretation of the Rule (J.A. 441-444). Leaving aside the impossibility 
of practice varying the plain language of the Rule, Mr. Arens’ testimony 
is adequately refuted by the words of Chairman Walter. At the trial 
below, the defense introduced in evidence (J.A. 570) the hearings of 
the Un-American Activities Committee during its investigation into 
Communist infiltration of the entertainment industry in New York in 
1955. Investigation of Communist Activities, New York Area—(Enter- 
tainment)—Part VI, Committee on Un-American Activities, House of 
Representatives, 84th Congress, First Session, 1955. In his opening 

statement in that hearing, Chairman Walter said (p. 2260) : 
“. . . At the original meeting of the committee in January of 
1955, further preliminary investigative work was agreed upon, and 

on June 8, 1955, the committee took the following action: 
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The meaning of the Rule is clear. An affirmative au- 
thorization by the majority of the Committee is required 
before any investigation of the sort here involved may be 
launched. We turn now to show that no such affirmative 
authorization was obtained. 


B. 


The Government’s Proof Shows Affirmatively That the 
Majority of the Committee Did Not Approve the Initia- 
tron of the Investigation Prior to Its Commencement 


The only proof offered by the Government of compliance 
with Rule I was the oral testimony of Mr. Arens, the Com- 
mittee’s staff director. On direct examination, in an ef- 
fort to prove compliance with Rule I, he testified that on 
May 21, 1956, he had sent out a letter to each member of 
the Committee advising them that on May 23rd, two days 
after the date of his letter, public hearings would com- 
meirece on the subject of passports (J.A. 444, 446-447). 
After testifying on direct examination that between May 21 
and May 23 there was at least one meeting at which a 
majority of the Committee was present,* he retracted on 





“The clerk was directed to proceed with the investigation of Com- 
munist infiltration in the field of entertainment in New York, a pre- 
liminary investigation having been authorized earlier” (J.A. 573). 

22“). Was any specific meeting held attended by a majority of the 
Committee at which you were present after notice to the members of the 
impending passport hearings? 

“A. Yes. Yes, sir. 

“Q. And prior to their commencement on May 23? 

“A. I believe so. 


* * * * * mm * 
“Q. Are you able to testify as to one such meeting? 
“A. Yes. I am quite confident there was at least one meeting inter- 
vrening there, 


* * * * * s * 


“Q. Was a majority of the Committee present at that mecting? 
“A. Yes, sir’ (J.A. 444-445) (emphasis supplied). 








cross-examination and testified that he could not recollect 
any such meeting (J.A. 447-449) and that the only meeting 
as to which he did have a recollection was in fact held on 
June 13, 1956 (J.A. 473). That meeting was, of course, 
some three weeks after the commencement of the hearings 
on May 23 and some two weeks after the issuance of the 
subpoena for appellant’s appearance (J.A. 199). It would 
thus seem clear from the Government’s own witness that 
there had been no Committee meeting prior to the initia- 
tion of the hearings in question and no approval by a ma- 
jority of the Committee. 


C. 


The Government’s Proof Shows Affirmatively That The 
Majority of the Committee Did Not Approve the Initia- 
tion of the Investigation At Any Time. 


Mr. Arens, after earlier contrary testimony, finally testi- 
fied that the meeting to which he referred was held on 
June 13, 1956 (J.A. 473). At no place in his testimony 
does Mr. Arens assert that any vote was ever taken by the 
Committee at that meeting to approve the initiation of the 
investigation. Mr. Arens’ testimony as to what occurred at 
the meeting, even taken at face value,™ shows only that at 
the meeting of June 13 several contempt citations were 


“3 Mr. Arens testified on the basis of his recollection of the meeting of 
June 13th, refreshed by a memorandum consulted by him outside the court- 
room, which he said was the minutes of the meeting, made up subsequently 
by a staff member other than Mr. Arens. Upon demand by appellant’s 
counsel to see this memorandum, the witness refused to produce it, and 
the Court sustained the refusal and nevertheless admitted the testimony 
(J.A. 466-473). We reiterate our belief, expressed to the trial court 
by appropriate objection, that Mr. Arens’ testimony as to the meeting 
was made inadmissible by refusal to show the document to appellant’s 
counsel or otherwise to make possible a check against inaccuracy or lack 
of completeness in the testimony of the witness. Wigmore, Evidence, 
$ 762. 
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voted with respect to witnesses appearing in the hearings 
and a discussion was had of the passport hearings (J. A. 
473-474). Mr. Arens was asked (J. A. 480) : 


‘*Q. Was any motion made or adopted to approve this 
passport investigation?”’ 


And he said: 


| **A. The answer to your question is, no.’’ 


We think it is evident that Rule I of the Committee has 
not been complied with. This is a criminal case. The Gov- 
ernment seeks to show compliance by acquiscence, by failure 
to protest, by implied ratification, or by silence. We do not 
believe that a criminal conviction can rest on so tenuous a 
showing. 

The investigation at which appellant appeared was not 
authorized by a majority of the Committee as required by 
its Rules. The Committee was, therefore, not sitting in a 
properly constituted proceeding. We submit that no duty is 
placed on the citizen to respond to an unauthorized pro- 
ceeding, initiated by the staff of the Committee ‘‘without 
the approval of the majority of the Committee,’’ and that 
failure to respond under these circumstances cannot be 
made the basis of a criminal prosecution. 


Vv 
The Committee’s Questioning of Appellant Abridged Rights 
Protected by the First Amendment 

Even prior to the Watkins decision it was clearly indi- 


eated that forced disclosure before Congressional investi- 


24 Under the “no retroactive ratification” holding in United States v. 
Rumely, 345 U.S. 41, 48, the legal situation would have been no different 
if the answer had been “yes.” 
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gating committees of unpopular associations, views and ex- 
pressions falls within the purview of the right to speak, 
assemble and petition protected by the First Amendment. 
United States v. Rumely, 345 U.S. 41, 44-46. But, if there 
were any doubt on this score before Watkins, Mr. Chief 
Justice Warren’s opinion there laid the doubt to rest: 


‘“Clearly, an investigation.is subject to the command 
that the Congress shall make no law abridging freedom 
of speech or press or assembly. While it is true that 
there is no statute to be reviewed, and that an investi- 
gation is not a law, nevertheless an investigation is part 
of lawmaking. It is justified solely as an adjunct to the 
legislative process. The First Amendment may be in- 
voked against infringement of the protected freedoms: 
by law or by lawmaking’’ (354 U.S. at 197). 


The Chief Justice recognized that the determination 
whether a particular witness’s rights under the First 
Amendment had been infringed would not be an easy task 
for the courts. The standard he laid down for the courts to 
follow was one of accommodating ‘‘the congressional need 
for particular information with the individual and persona] 
interest in privacy’’ (p. 198). Having laid down this stand- 
ard, the Chief Justice went on: 


‘‘It is manifest that despite the adverse effects which 
follow upon compelled disclosure of private matters, 
not all such inquiries are barred. Kilbourn v. Thomp- 
son teaches that such an investigation into individual 
affairs is invalid if unrelated to any legislative pur- 
pose. That is beyond the powers conferred upon the 
Congress in the Constitution. Umted States v. Rumely 
makes it plain that the mere semblance of legislative 
purpose would not justify an inquiry in the face of the 














62 


Bill of Rights. The critical element is the existence of 
and the weight to be ascribed to, the interest of the Con- 
gress in demanding disclosures from an unwilling wit- 
ness. We cannot simply assume, however, that every 
congressional investigation is justified by a public need 
that overbalances any private rights affected. To do so. 
would be to abdicate the responsibility placed by the 
Constitution upon the judiciary to insure that the Con- 
gress does not unjustifiably encroach upon an indi- 
vidual’s right to privacy nor abridge his liberty of 
speech, press, religion or assembly’’ (354 U.S. at 198- 
199). 


Thus, under Watkins, it becomes the duty of this Court 
to weigh the need (if there was any) of the Un-American 
Activities Committee for the names of the Communist 
Party writers who attended a particular meeting in 1947 
against the manifest abridgement of speech and association 
in the examination of Mr. Miller.> Compelled by subpoena’ 
to appear before the Committee in a highly publicized open 
hearing, appellant was asked about ‘‘past beliefs, expres- 
sions or associations.’’ Watkins v. United States, supra, at ° 
197. He was asked about his beliefs—Smith Act prosecu- 
tions (J. A. 245-249), the writings of the poet Ezra Pound 
(J. A. 240-243), even his views about literature—whether | 
‘*a poet should have the right to advocate the overthrow of 
this Government by force and violence in his literature, in 


25 For the Court to reach this point in the brief, it will have had to find 
that the names of the Communist Party writers at the particular meeting 
in 1947 were in some way pertinent to an inquiry into passport misuse. 
But mere pertinence, like “mere semblance of legislative purpose would 
not justify an inquiry in the face of the Bill of Rights.” Watkins 
v. United States, supra, at 198. And this Court so held in Rumely where 
Judge Prettyman, speaking for the Court, found that “pertinency was 
too remote on this record to sustain an abridgment of the freedoms of 
speech and press” (p. 172). 
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poetry or in newspapers or in anything else?’’ (J. A. 247); 
whether his position was ‘‘that freedom in literature is 
absolute’’ (J. A. 247); whether he was ‘‘putting the artist 
and literature in a preferred class’’ (J. A. 250), and whether 
he believed ‘‘that the artist lives in a different world from 
anyone else’’ (J. A. 251). He was asked about his expres- 
sions on a variety of subjects in public statements in which 
he had joined with others (J. A. 229-266). He was asked 
interminably about his past associations with various Com- 
munist front groups even after he admitted his error in 
these associations (J. A. 227-266). 

But the Committee went much further than just delving 
into the ‘‘past beliefs, expressions or associations’’ which so 
concerned the Court in the Watkins case. Appellant was in- 
terrogated in detail about his plays—whether his play, 
‘Listen, My Children’’, had a certain setting (J. A. 262); 
whether his play, ‘‘You’re Next’’, attacked the House Com- 
mittee on Un-American Activities and whether it had been 
reproduced by the Communist Party (J. A. 262-263) ; wheth- 
er he had donated the rights to his play, ‘‘ All My Sons’’, to 
a Polish organization (J. A. 263) ; whether he knew that his 
play, ‘‘The Crucible’’, resulted in parallels being drawn to 
congressional investigations in the Communist press (J. A. 
264) ; and whether he was having difficulties in England in 
connection with the production of his play, ‘‘A View From 
the Bridge’’ (J. A. 266). He was questioned about his re- 
lationship with the New York City Youth Board concerning 
a script on juvenile delinquency (J. A. 218). He was even 
questioned about his relationship with the director of his 
plays (J. A. 253-255). 

But even that was not the end. Mr. Miller was interro- 
gated at seven different places in the record about his 
criticism of the very Committee before which he was ap- 
pearing. He was asked if he recalled participating in an. 
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attack on the Committee on Un-American Activities (J. A. 
235); if he had participated in ‘‘a mobilization, a rally, 
mobilized against the House Un-American Activities Com- 
mittee’’ (J. A. 236) ; if he had remonstrated against the use 
of his name ‘‘in connection with a public caravan to come to 
Washington to protest the hearings by the House Un- 
American Activities Committee’’ (J. A. 237) ; if he had par- 
ticipated in a ‘‘protest meeting’’ for various ‘‘victims’’ of 
the House Un-American Activities Committee (J. A. 237); 
whether he had written a play with a certain setting ridicul- 
ing the Committee (J. A. 262); whether his play, ‘‘You’re 
Next’’, was ‘‘just a little farce’’ attacking the Un-American 
Activities Committee (J. A. 262); and, finally, whether he 
was ‘‘cognizant of the fact that your play the Crucible with 
respect to witch hunts in 1692 was the case history of a 
series of articles in the Communist press drawing parallels 
to the investigations of Communists and other subversives 
by congressional committees’’ (J. A. 264). 

Could there be any clearer violation of the right of free 
speech and association, could anything have a more repres- 
sive effect upon a playwright working in the medium of the 
controversial social issues of our time than to take him. 
under subpoena from his creative work and bring him into 
a widely-publicized hearing to defend his ‘‘past beliefs, ex- 
pressions, or associations,’’ his plays, and his attitude 
toward the very Committee interrogating him? If such 
action goes unchecked here, committees of Congress will 
have available a ready-made weapon to silence their critics. 

The Committee’s demand for the names of the Communist 
Party writers at the 1947 meeting was in itself an infringe- 
ment upon appellant’s rights of association and speech 
under the First Amendment. Compelled public ‘‘inform- 


26 This comparison was, of course, also made by the non-Communist 
press (J.A. 264). : 
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-ing’’ of the names of past associates invades the privacy 
under which the association was undertaken and operates 
as a restraint on freedom of association. Here the associ- 
ation was one of writers discussing the relationship of 
Marxism to art and literature; compelled public ‘‘inform- 
ing’’ under these circumstances not only restrains freedom 
of association but also represses freedom of speech of both 
informant and those informed upon by limiting the variety 
of experience upon which the artist may draw. Watkins v. 
United States, supra, at 197-198. 


Indeed, the relationship to appellant’s own writings of 
the Committee’s demand that he turn ‘‘informer’’, and the 
repressive effect of forcing him to do so, can best be seen 
from the fact that at the very moment the Committee was 
interrogating appellant, his play on the subject of ‘‘in- 
formers’’ (‘‘A View From the Bridge’’) was being per- 
formed in various parts of this country and was being 
readied for production in England (J.A. 266). What could 
have a more restraining effect on a man’s future writing 
than forcing him publicly to perform an act openly con- 
demned by his current writing? Viewed in the context of a 
broadside inquiry into appellant’s beliefs, expressions, as- 
sociations, plays, and every other facet of his life, the 
repressive effect on First Amendment freedoms is over- 
whelming. 

How clearly the words of Mr. Chief Justice Warren in 
the Watkins case cover the case at bar (354 U.S. at 197-198) : 


‘«The mere summoning of a witness and compelling him 
to testify, against his will, about his beliefs, expressions 
or associations is a measure of governmental interfer- 
ence. And when those forced revelations concern mat- 
ters that are unorthodox, unpopular, or even hateful 
to the general public, the reaction in the life of the 
witness may be disastrous. This effect 1s even more 
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harsh when it is past beliefs, expressions or associ- 
ations that are disclosed and judged by current stand- 
ards rather than those contemporary with the matters 
exposed. Nor does the witness alone suffer the con- 
sequences. Those who are identified by witnesses and 
thereby placed in the same glare of publicity are 
equally subject to public stigma, scorn and obloquy. 
Beyond that, there is the more subtle and immeasurable 
effect upon those who tend to adhere to the most 
orthodox and uncontroversial views and associations in 
order to avoid a similar fate at some future time. That 
this impact is partly the result of non-governmental 
activity by private persons cannot relieve the investiga- 
tors of their responsibility for initiating the reaction”’ 
(emphasis supplied). 


How much more applicable are these words in the case of 
a noted playwright than in the case of the labor organizer 
about whom the Chief Justice was speaking! How much 
more applicable are these words to one who lives and works 
in the realm of the public expression of ideas than one who 
lives and works in the day to day dealings between between 
management and labor! 


This Court, following the rule in the Watkins case, has 
recently had occasion to weigh the rights protected by the 
First Amendment against the public need for the informa- 
tion sought by a Congressional investigating committee. 
Sacher v. United States, No. 13,302, decided January 31, 
1958. In the Sacher case the Court found the ‘‘superior 
public need’’ in the Committee’s favor. But what was at 
stake there was the right of a lawyer ‘‘to refuse to say 
whether he is a member of the Communist Party’’ when he 
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is being questioned about his part in ‘‘an alleged conspiracy 
to discredit the congressional and judicial processes by 


suborning witnesses and by procuring recantations of testi- . 


mony upon which Congress and the courts have theretofore 
relied’’ (slip opinion, p. 4). What is at stake here is the 
right of a playwright to refuse to name the ‘‘Communist 
Party writers’’ present in a room in 1947 when the only 
suggested justification for demanding the names is that 
they might help the Committee to determine the credibility 
of the witness’s denial of ever having been under Commu- 
nist Party discipline for whatever attenuated bearing that 
might have on passport abuses. As this Court said in 
Sacher in distinguishing the Watkins case, there ‘‘the Court 
emphasized that the indictment questions related to past 
activities of other persons, not of the witness’’ (slip 
opinion, p. 4, n. 7).27 Here, as in Watkins, the indictment 
question related to past activities of other persons, not of 
the witness. Here, even more so than in Watkins, the con- 
gressional need for the information sought, at best minimal, 
cannot justify such violent intrusion upon cherished First 
Amendment freedoms. 


VI 


The Government Failed to Prove That the Committee Had 
Any Legislative Purpose in Demanding the Names of the 
Communist Party Writers With Whom Appellant Met 
in 1947. 


If the Government had a difficult task in proving that the 
names of the Communist Party writers were pertinent to 


27 And, as this Court said in Barenblatt, “We read Watkins as demon- 
strating the necessity of more than ordinary caution in upholding First 
Amendment rights of individuals who are summoned before committees 
or subcommittees which operate under resolutions infected with the 
vagueness criticized in Watkins” (slip opinion, p. 6). 
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an investigation into the unauthorized use of passports, it 
had an even more difficult task in proving that these names 
were sought by the Committee for any legislative purpose.” 
To meet this burden, the Government introduced into evi- 
dence two bills (H.R. 9991 and H.R. 11582) pending in Con- 
gress at the time appellant testified (J.A. 282-287). 
Although Mr. Arens omitted to mention this fact in his 
direct testimony, it came out on cross-examination that 
these bills were actually pending before the Judiciary Com- 
mittee of the House rather than the Un-American Activities 
Committee and that legislative hearings on these bills had 
already been held by the Judiciary Committee (J.A. 411- 
412). Mr. Arens further admitted on cross-examination 
that he had never read the bills until he got ready to testify 
at the trial a year after the Committee hearings (J.A. 420- 
421); that he had never read the House Judiciary Com- 
mittee hearings on these bills (J.A. 412); that he didn’t 
know what subjects they had gone into at those hearings 
(J.A. 413-419) ; and that he did not even know which sub- 
committee of the Judiciary Committee was considering the 
bills (J.A. 412). Likewise, Mr. Arens admitted that the 


bills had never been referred to in the entire record of the 
lengthy hearings from May 23 to June 21, 1956 (J.A. 424- 


425). It taxes credulity to suppose that Mr. Arens or the 
Coramittee, whose proceedings he prepared and conducted, 
had a purpose in connection with bills he had never bothered 
to read, or whose course in the Judiciary Committee he had 
never bothered to follow, prior to the time that Mr. Miller 


28 As to the requirement that the Committee have such a legislative 
purpose, see Watkins v. United States, 354 U.S. 178, and cases cited 
therein. 

29 These bills provided statutory standards for the denial of passports 
on security grounds, and, as particularly relied upon by the Government, 
appear to authorize the denial of passports to persons who had been 
under Communist discipline (J.A. 282-287). 
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testified. The legislative interest in passports was ob- 
viously with the House Judiciary Committee.*° 


Assuming, however, contrary to the facts brought out in 
the cross-examination of Mr. Arens, that the Committee was 
actually interested in the bills then pending before the House 
Judiciary Committee, how could the names of the Commu- 
nist Party writers at the 1947 meeting possibly have helped 
the Committee in this regard? If we understand the Gov- 
ernment’s position correctly (the opinion below is not help- 
ful on this issue),*" it is that these names would some- 
how have assisted the Committee in determining whether 
appellant was telling the truth when he denied being under 
Communist discipline in 1947, that the Committee might 
thereby have determined that appellant had in fact been 
under Communist discipline in 1947 and that this would 
have helped the Committee evaluate a provision in the two 
bills authorizing the denial of passports to persons who 
had in the past been under Communist discipline. If a 


30Tt is true, of course, that the Chairman of the Un-American Activi- 
ties Committee mentioned one of these two bills in his formal prepared 
statement opening the passport hearings on May 23, 1956, a month before 
appellant testified (J.A. 205). This was in line with the general practice 
of the Committee to make formal reference to legislation as insurance for 
later possible judicial action. But this formal reference to a bill at the 
opening day of the hearing is hardly proof that this bill was under con- 
sideration when appellant testified a month later. Mr. Arens’ own state- 
ments about the bill are far more probative on this score. A similar con- 
tention—that a “labor” bill referred to in the Chairman’s opening state- 
ment was proof that subsequent questioning concerned this bill—was.made 
in Watkins, but the Chief Justice answered this argument (p. 213) with 
the statement that, “looking at the entire hearings, however, there is strong 
reason to doubt that the subject revolved about labor matters.” 

31 The Court stated: “Since the Congress has power to legislate con- 
cerning passports, it is evident that Congress had the right to investigate 
the subject of passports. It follows that investigations concerning pass- 
ports conducted on the basis of that right have a legislative purpose” 
(J.A. 641). But this begs the question. The fact that Congress has 
power to legislate concerning passports was no proof that all questions 
by all committees on passports are related to passport legislation. 
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23 As to the requirement that the Committee have such a legislative 
purpose, see Watkins v. United States, 354 U.S. 178, and cases cited 
therein. 

“9 These bills provided statutory standards for the denial of passports 
on security grounds, and, as particularly relied upon by the Government, 
appear to authorize the denial of passports to persons who had been 
under Communist discipline (J.A. 282-287). 
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testified. The legislative interest in passports was ob- 
viously with the House Judiciary Committee. 


Assuming, however, contrary to the facts brought out in 
the cross-examination of Mr. Arens, that the Committee was 
actually interested in the bills then pending before the House 
Judiciary Committee, how could the names of the Commu- 
nist Party writers at the 1947 meeting possibly have helped 
the Committee in this regard? If we understand the Gov- 
ernment’s position correctly (the opinion below is not help- 
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how have assisted the Committee in determining whether 
appellant was telling the truth when he denied being under 
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thereby have determined that appellant had in fact been 
under Communist discipline in 1947 and that this would 
have helped the Committee evaluate a provision in the two 
bills authorizing the denial of passports to persons who 
had in the past been under Communist discipline. If a 


30 Tt is true, of course, that the Chairman of the Un-American Activi- 
ties Committee mentioned one of these two bills in his formal prepared 
statement opening the passport hearings on May 23, 1956, a month before 
appellant testified (J.A. 205). This was in line with the general practice 
of the Committee to make formal reference to legislation as insurance for 
later possible judicial action. But this formal reference to a bill at the 
opening day of the hearing is hardly proof that this bill was under con- 
sideration when appellant testified a month later. Mr. Arens’ own state- 
ments about the bill are far more probative on this score. <A similar con- 
tention—that a “labor” bill referred to in the Chairman’s opening state- 
ment was proof that subsequent questioning concerned this bill—was.made 
in Watkins, but the Chief Justice answered this argument (p. 213) with 
the statement that, “looking at the entire hearings, however, there is strong 
reason to doubt that the subject revolved about labor matters.” 

31 The Court stated: “Since the Congress has power to legislate con- 
cerning passports, it is evident that Congress had the right to investigate 
the subject of passports. It follows that investigations concerning pass- 
ports conducted on the basis of that nght have a legislative purpose” 
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power to legislate concerning passports was no proof that all questions 
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70 


legislative purpose can be distilled from such an obviously 
ex post facto rationalization, we venture to suggest that 
nothing will remain of the rule that such a purpose must 
be established. 


* B e s * co s 


Appellant was a cooperative witness; he answered all 
questions except to give these few names. He knew a good 
deal about Communist activities, at least in the writing field, 
and he talked frankly to the Committee about these activi- 
ties. He told how he had learned his lesson, how he had 
refused from the beginning to write in accordance with 
any line, how he had chosen truth over Marxism and 
disputed the Communist Party writers on this issue in 1947, 
how he loved his country, and how he wanted to aid in the 
battle against Communism (J.A. 267-276). Yet not a single 
question was asked of this cooperative witness as to what 


legislation the Committee might recommend which would 
help guard against passports being issued to people who 
might use them against the interests of the nation. Nor 
was a single question asked of him as to any other legis- 
lative measures he thought might aid our country in de- 
fending its security. | 


Quite clearly there was no legislative interest in question- 
ing Mr. Miller. In this posture of the case, it becomes 
helpful to speculate on just why the witness was called. 
At first Mr. Arens sought to justify the calling of Mr. 
Miller as the ‘‘only professional writer’’ in a ‘‘cross sec- 
tion’’, ‘people in various activities, or various situations 
in relation to the passport problem who would be inter- 
rogated’’ (J.A. 317-318). But on cross-examination, after 
it was brought out that Mr. Miller had not been included in 
the initial list of persons subpoenaed, Mr. Arens admitted 
that he did not know whether appellant had been included 
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in any cross-section at all (J.A..388).. Mr. Arens also ad- 
mitted on cross-examination that Mr. Miller was the only 
passport applicant subpoenaed as to whom the Committee 
had no information that he had either travelled behind the 
Tron Curtain or been involved in litigation to obtain a 
passport, or both (J.A. 391, 396). Since Mr. Miller was 
neither in the cross-section of witnesses chosen for sub- 
poenas nor in either of the general categories of persons 
appearing at the hearing, one must look elsewhere for the 
actual reason behind the subpoena.™ 

In an effort to uncover the actual reason, the defense 
issued a subpoena at the trial directed to the Committee and 
requesting all the writings and other information in the 
Committee’s files evidencing its knowledge between Feb- 
ruary 1 and June 1 (the date the subpoena was issued for 
appellant) of appellant’s rumored engagement to Miss 
Marilyn Monroe (J.A. 492). As soon as the subpoena be- 
came known to the Assistant United States Attorney, he 
arose and announced that the Committee was looking at 
its records to see whether it had any such information; 
in view of this, he requested and obtained time within 
which the Committee might complete its study of its rec- 
ords (J.A. 464). Later, after the search had presumably 
been completed, the Assistant United States Attorney moved 
to quash the subpoena as irrelevant and immaterial, thus 
conceding in effect the existence of the information sought 
(J.A. 492). The Court quashed the subpoena (J.A. 493), 
whereupon appellant offered to prove ‘‘through the sub- 
poenaed material that the Committee did receive evidence 


32 We do not deny, and indeed we conceded below, that the Committee 
had reasonable or probable cause to call appellant in the sense that they 
had information that one Arthur Miller had been involved in Communist 
activities and associations. This is a far different issue, however, than 
the question whether these activities or associations would alone have in- 
duced the Committee to summon appellant so long after these activities 
and associations had ceased. 
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towards the end of the period stated and prior to the time 
the Defendant was called, that Mr. Miller was about 
to marry a famous movie star’’ (J.A. 494). 

The Supreme Court has made clear that there is no power 
in a congressional committee of ‘‘exposure for exposure’s 
sake.’? We cannot believe that a witness can be called 
before a Congressional committee under the circumstances 
outlined herein and forced to yield his conscience on the 
altar of Committee publicity-seeking. 


Vil 


The Committee’s Authorizing Resolution Is Too Vague to 
- Support a Conviction for Contempt of Congress 


Prior to the recent opinion of this Court in Barenblatt, 
counsel had interpreted the Watkins case as authority for 
the proposition that the resolution of the Committee on 
Un-American Activities was subject to the ‘‘vice of vague- 


ness’’ and therefore incapable of sustaining a conviction 
for contempt. 

In Watkms Mr. Chief Justice Warren repeatedly re- 
ferred to the vagueness of the Committee’s authority. He 
stated that, ‘‘It would be difficult to imagine a less explicit 
authorizing resolution.’’ ‘‘Who,’’ he asked, ‘‘can define the 
meaning of ‘un-American’?’’ Then the Chief Justice went 
on to say, ‘‘Combining the language of the resolution with 
the construction it has been given, it is evident that the 
preliminary control of the Committee exercised by the House 
of Representatives is slight or non-existent. No one could 
reasonably deduce from the charter the kind of investigation 
that the Committee was directed to make.’’ Further on in 
the opinion, the Chief Justice refers to the ‘‘excessively 
broad charter’’ of the Un-American Activities Committee 
and to its ‘‘uncertain and wavering”’ limits. Further still, 
he refers to ‘‘its confusing breadth’’ and its ‘‘sweeping 
and uncertain scope.’’ All this is the background upon 
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which the Chief Justice based his conclusion (354 U.S. at 
215-216) : 


‘‘TIt is only those investigations that are conducted by 
use of compulsory process that give rise to a need to 
protect the rights of individuals against illegal en- 
croachment. That protection can be readily achieved 
through procedures which prevent the separation of 
power from responsbility and which provide the con- 
stitutional requisites of fairness for witnesses. A 
measure of added care on the part of the House and 
the Senate in authorizing the use of compulsory proc- 
ess and by their committees in exercising that power 
would. suffice. That is a small price to pay if it serves 
to uphold the principles of limited, constitutional gov- 
ernment without constricting the power of the Congress 
to inform itself’? (emphasis supplied). 


As already indicated, it had been our view on the basis 
of these statements by the Chief Justice that the Committee 
resolution was too vague to support a conviction for con- 
tempt, at least in a case such as appellant’s where the facts 
directly parallel those in Watkins. In view of the above 
we respectfully ask the Court to reconsider its ruling 
in the Barenblatt case and we respectfully seek to preserve 
this contention on the record. | 


Vill 


The Government Failed to Prove That Appellant’s Alleged 
Refusal to Answer Occurred Before a “Committee” of 


Congress. 


Appellant was indicted under 2 U.S.C. § 192 for refusing 
to answer questions put to him by ‘‘a subcommittee of the 
Committee on Un-American Activities of the House of Rep- 
resentatives’’ (J.A.3). 2 U.S.C. § 192, however, only makes 
it unlawful for a witness to refuse to answer any question 
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before ‘‘any committee of either House of Congress.’’ We 
do not believe that Congress meant ‘‘subcommittee’’ when 
it used the word ‘‘committee’’, for Congress has always 
been able to say ‘‘subcommittee’’ when it meant ‘‘sub- 
committee.’’ Moreover, there is good reason for the failure 
of Congress to arm subcommittees with the contempt power. 
Too often in recent times, one and two-man subcommittees 
have acted irresponsibly. So important a power as direct- 
ing a witness to answer under penalties of criminal prosecu- 
tion for contempt was clearly reserved by Congress to the 
full committees over which each House retains the power 
of appointment. 

Appellant recognizes that this Court has rejected this 
contention. See, e.g., Barenblatt v. United States, 240 F. 2d 
875. We respectfully ask the Court to reconsider this ques- 
tion and we respectfully seek to preserve this contention on 
the record. 


Ix 


Appellant’s Conviction Must Be Reversed Because the 
Indictment Was Insufficient to Charge an Offense 


Appellant moved to dismiss the indictment on the 
grounds, among others, that it failed to plead ‘‘the particu- 
lar ‘question under inquiry’ to which the questions ad- 
dressed to defendant are alleged to be pertinent’’ (J.A. 6). 

If, as Watkins holds, a witness at a Committee hearing is 
entitled to know the precise ‘‘question under inquiry’’ at the 
time of his appearance, certainly a defendant in a criminal 
contempt trial should not be less well informed. 

Appellant recognizes that this Court has rejected this 
contention. See, e.g., Sacher v. United States, No. 13,302, 
decided January 31, 1958. We respectfully ask the Court 
to reconsider this question and we respectfully seek to 
preserve this contention on the record. 
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Appellant Was Deprived of His Constitutional Right to a 
Fair and Impartial Grand Jury 


In the court below, appellant moved for a dismissal of 
the indictment on the ground that, by virtue of fear instilled 
by the government employees security programs, less than 
12 grand jurors were free from bias against him and able 
to cast their votes impartially, or for a preliminary hearing 
at which he could prove the essential facts supporting the 
motion. 

Appellant recognizes that this Court has several times re- 
jected this contention. We respectfully ask the Court to 
reconsider this question and :we respectfully seek to pre- 
serve this contention on the record. 


Conclusion 


For the reasons set forth above, we urge that the judg- 
ment of the court below be reversed and that appellant be 
acquitted. 

Respectfully submitted, 
JosepH L. Ravn, JR., 
1631 K Street, N.W., 
Washington 6, D.C. 
Luoyp K. Garrison, 
575 Madison Avenue, 
New York 22, N.Y. 
Attorneys for Appellant. 
Of Counsel: 
JOHN SaRD, 
Pau, Weiss, RiFKIND, 
Wuarton & GaRRISON. 


February, 1958. 
(9130-6) 
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REPLY BRIEF FOR APPELLANT 


The Government’s brief fails to answer many, if not most, 
of the major contentions set forth in appellant’s brief. We 
will limit ourselves in this reply brief, however, to high- 
lighting the Government’s failure to answer our first two 
contentions—(1) that the names of those present at a 1947 
meeting of Communist Party writers, none of whom had 
ever had anything to do with passports, were not pertinent 
to an inquiry into the unauthorized use of passports (Brief 
for Appellant, pp. 17-29) and (II) that the pertinence of the 


(1) 














2 


question that appellant refused to answer was not made 
clear to him at the Committee hearing as required by the 
Supreme Court’s decision in Watkins (Brief for Appellant, 
pp. 30-39). In view of the Government’s failure to meet 
appellant’s arguments on these initial points, we deem it 
unnecessary to burden the Court with a reply on other 
points which the Court need never reach. 


I 


Even now, two years and two courts after appellant’s 
appearance before the House Committee, the Government’s 
theory of pertinence is far from clear. The closest thing 
to a definitive statement of the Government’s theory of 
pertinence appears on page 25 of its brief in the following 
language: ‘‘The identity of these Communist Party mem- 
bers with whom appellant had been meeting would obvi- 
ously serve to illuminate the unsatisfactory record and 
information before the Committee, and might well resolve 
the vital questions of membership, discipline and adherence 
to the Communist Party.’’ We presume from this sen- 
tence that the Government’s position, like that of the Dis- 
trict Judge in his decision below (J.A. 645), is that the 
Committee was seeking the names of the persons with whom 
appellant met in 1947 so that it could check on appellant’s 
veracity in denying past Communist discipline by calling 
these people before the Committee.? But this flies in the 
face of the very contentions in appellant’s brief which the 
Government failed to answer: 


(i) Appellant pointed out in his brief that the record 
of the hearing before the Committee demonstrates con- 


1The Government’s position was a little more clearly stated in its 
“Answer to Motion for Summary Reversal” (p. 24), as follows: “The 
Committee could properly verify its record by cross-examining him, such 
as by asking him to name those persons who might or might not support 
him in his statements.” 
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clusively that the Committee was not challenging the verac- 
ity of his answers in denying Communist discipline in 1947 
(pp. 21-25). Chairman Walter, Congressman Doyle and 
Congressman Kearney all made statements entirely in- 
consistent with any challenge to appellant’s veracity (pp. 
21-22). The Government failed to respond to or even 
mention this point. 

(ii) Appellant pointed out in his brief that there was not 
one single word in the debate on the contempt citation on 
the floor of the House, in which several members of the 
Committee participated, to indicate that the Committee had 
any interest in getting these names for the purpose of 
determining the witness’s credibility in denying that he 
had ever been under Communist discipline (p. 22). The 
Government failed to respond to or even mention this point. 

(iii) Appellant pointed out in his brief that Chairman 
Walter, speaking for the Committee, had stated categori- 
cally that it was not ‘‘the purpose of the committee to 
establish the fact of Communist Party membership’’ and 
it must have been even less the purpose to establish Com- 
munist Party discipline (p. 23). The Government failed to 
respond to or even mention this point. 

(iv) Appellant pointed out in his brief that he was not 
asked a single question about the meeting in 1947 which 
might have elicited information on the question of Com- 
munist Party discipline at that time (pp. 23-24) and might 
have verified his credibility in denying Communist Party 
discipline. The Government failed to respond to or even 
mention this point. 

Simply stated, the Government is making a challenge 
upon appellant’s credibility in denying past Communist 
discipline which was never made by the Committee itself. 
It is this fact and the Government’s failure to make any 
answer to this fact which fully warrants appellant’s state- 
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ment that the Government has adopted a theory of perti- 
nence by hindsight or afterthought.’ 

Equally significant with the Government’s failure to meet 
appellant’s contention on the facts is its failure to meet 
appellant’s contention on the law. The Bowers case, relied 
upon by appellant (pp. 25-29), is not cited anywhere in 
the Government’s brief. The Rwmely case, relied upon by 
appellant (pp. 25-29), is cited only in connection with a 
totally different point. We respectfully submit that the 
Government’s failure to respond to or even mention Bow- 
ers and Rumely is further indication that these cases are 
indistinguishable from the case at bar and that the ques- 
tion on which appellant has been convicted was not perti- 
nent to the question of passports then under inquiry. 


at 


The Government, apparently recognizing the weakness 
of its contention that appellant failed to raise the issue of 
pertinency before the Committee, now places its principal 
reliance upon the contention that appellant was fully aware 
of the pertinency of the question he refused to answer 
(Brief for Appellee, pp. 26-28). This argument is not only 
patently erroneous, but was rejected by the trial court. 

The Government conceded below, and does not deny in 
this Court, that the question appellant refused to answer 
was not pertinent on its face (J.A. 108; see also J.A. 105). 
If a question is not pertinent on its face, it is somewhat 
difficult to perceive how the Government can assume that 


2The Government seeks to challenge Mr. Miller’s credibility by using 
such phrases as “purported not to recall” (pp. 12-13), “refused to deny” 
{p. 13), “appellant’s recollection was refreshed” (p. 13), and the like. 
But it must be remembered that the events which appellant could not 
recall and about which he needed his memory refreshed were events that 
occurred 10 and 20 years before his testimony. What is significant is not 
that he needed his memory refreshed; what is significant is that the 
Committee treated appellant as a forthright witness. 
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appellant was fully aware of its pertinency. Apparently 
the Government takes the position, although in veiled 
language (p. 27), that appellant must have known that the 
Committee was challenging his credibility in denying past 
Communist discipline. But if the Committee members did 
not know they were challenging appellant’s credibility, as 
we have shown, it is hard to believe that appellant should 
have known this.* 

The Government experimented with this argument in the 
trial court after the Watkins decision was handed down. 
While appellant was urging the trial judge to set aside his 
conviction on both counts, the Government argued in sup- 
port of both counts that appellant was fully aware of their 
pertinency. The District Judge made short shrift of this 
contention with respect to Count Two (where even the 
Government conceded that appellant had made objection on 
grounds of pertinency) and acquitted appellant on this 
count (J.A. 653-656). 

We find it a little bit sad that the Government should be 
so anxious to nullify Watkins and so desperate to sustain a 
conviction of a noted American playwright that it would 
argue that he was fully aware of pertinency which even 
now the Government can only explain to this Court in vague 
terms unresponsive to appellant’s contentions. Appellant 
made an obvious and good faith objection to one of the two 
practically identical questions on grounds of pertinence; 


3 The Government states, in support of its “awareness” argument, that 
“tt is of the utmost significance that in his affidavit [to the State Depart- 
ment seeking a passport in 1956] he felt it to be relevant and material 
(and, therefore, ‘pertinent’) to refer at length to these very 1947 meetings” 
(Brief for Appellee, p. 28). Of course the fact of the meetings was 
pertinent; the meetings were appellant’s last connection with the Com- 
munist Party. But this does not make the identity of the persons at the 
meetings relevant and material and therefore pertinent. Indeed, what 
is really of significance is that: appellant, by not giving the names in his 
affidavit to the State Department (J.A. 349-350), evidenced his belief that 
the names were irrelevant to the passport issue. 
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the Government’s ‘‘awareness’’ argument is a challenge 
to this good faith.* This new attack upon appellant comes 
two years after he received Chairman Walter’s praise for 
his actions. 


Obviously the Government is simply seeking to cover the 
weakness of its argument that appellant failed to raise the 
issue of pertinence. The Government nowhere answers 
appellant’s detailed argument showing how the discussion 
and interruptions resulted in appellant’s failure to raise 
pertinency until the second question had been asked (pp. 
31-36). Instead of answering appellant’s argument, the 
Government baldly contends (p. 29) that appellant should 
have made his objection in specific language it now sug- 
gests.» We do not believe that the perfection in making an 
objection which the Government suggests in an appellate 
brief, leisurely prepared by Government attorneys two 
years after the event, can be asked of a layman witness in 
the heat of a hearing at which he is fighting for his profes- 
sional life. 


4The Government’s argument is, of course, an attack both as a matter 
of Jaw and of fact upon the Watkins decision itself. Instead of the 
explicit notice unequivocally established by Watkins as a due process 
right, the Government by its “awareness” argument would substitute 
judicial conjecture for the clear notice requirement of Watkins. And 
the Government would reverse Watkins on the facts as well. If “aware- 
ness” did not suffice for Watkins, who himself put his credibility in issue 
by unequivocally refuting testimony that he had been a Party member 
and then refused to name those listed as his associates, then “awareness” 
of pertinency as resting on an inquiry into credibility will not suffice in 
the Miller case where no such issue was presented. 


5 No eredence can be given to the Government’s disingenuous distilla- 
tion of a pertinency concession from appellant’s statement “I under- 
stand the philosophy behind this question” (Brief for Appellee, p. 28). 
Appellant’s restrained reference to the Committee’s view that it has the 
right to try and punish individuals by holding them up to public expo- 
sure and obloquy was of course a denial rather than a concession of 
pertinency. 
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Conclusion 


It is respectfully submitted that the judgment of the 
court below should be reversed and appellant should be 
acquitted. 


Respectfully submitted, 


JoserH L. Rauug, Jz, 
1631 K Street, N. W., 
Washington 6, D. C., 


Luioyp K. Garrison, 
575 Madison Avenue, 
New York 22, New York, 
Attorneys for Appellant. 


Of Counsel: 


JoHN Srarp, 
Paut, Weiss, RiFxK1np, 
Wuarton & GaRRISON. 
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